(1992)
28 defigovaglov, 1992
[ETYAIANIAHZ, Aoviig)
GIRCOTIS & ACHILLEOS LIMITED,

Evdyovres,

v.

CHR. M. SARLIS & CO. M.S. KAI AAAOY,

Evayoutvov.
(Yrd0eom Navrodixelov Ap. 100/90).

Axovoula Navrodixelov — Almon yia axdpwaon datdyuatos Tov Ai-
xaomplov ya enldoon adomolnomg tov xAnmplov evidiuarog
extdg dixaiobootag — Mn avapogd ammy agxuxij altmon g iBayé-
YEWXS TOV evayouévov, xatd napdfaocy g pnmis pdvoias Tov xXa-
VOVIOUOY 24 Twv Beopdy Navrodixelov — Kabuotd 1o agyuxd bud- 5

TAYUA EXVQDOLO.

Awovoula Navrobixelov — Audtayua entdoons extés dixaiodoolag
ex800év petd and povouept altion — Mn amoxdAvym ms pogrw-
s n omola wepielye pritpa dixasodooias allodastol dixacty-
plov — Elvar aviixepenixd ovouddne magdheiyn mwov odnyel oe 10
axvpwon Tov agyxod diardyuarog.

Ze ayoyd yw amofnuaoeg yua Enpud wov mooxdinxe oe
EULNOQEVATA TG Evdyouoag mov petagégoviav and m Chioggia
ot Aepead pe To evayduevo 2 miolo, Whoxtnalog g evaydpevng 1
etavpelag, n evéyovoa Eftnoe |e povopept altnom xal mipe Sudray- 15
pa tou Awaotnglov mov enétpene v entldoon evdomoinomg tov
wininplov eviddparog oty evayopevn 1 extds tng Suxavodoolag
Tov Awaogtnolov. Tty ev Adyw povopept) altnan avagpegétav v
SievBuvon g evayduevng 1 ooy EMGda el dev avapegdtay 1
Wayévewa g, Emutifov dev fywve xopud avagpopd atny wragkn 20
goptwTixhg 1 onola meglAdpave pfTEa cOXAELOTINYG Sunaiodo-
alag v eAdnveudy duxaotnplwy. O evaydpevor Ditnoay axipwon
Tov exdobévrog dataypnatog, maQuuegiopd Tng enldoamg KaL Yevi-

A avaotorr tng duadunaolag.

Anogaoiotnxe 6ti: 25

(o) H avagopd tng Suedbuvang g evayouévng 1 omyv altnom

Oev xa06pLe Ty Waybvera T0Ug ®aL ®oTd ouvinew VIHpXE Tapd-
Baom TwV EMTAXTIRGY TEOVOLEY TOV RAVOVIOROU 24 Twv Beopdv
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1AAA, Gircotls & Achileos v. Sarlis Co xar @lov
Navtoduztiov,

@) H pn anondduvyn g gogrwtxids oto Awactigwo fitav
AVIELMEVING ouauddng xak 1) Tubavi emwQod Tig atnv Goxnay tug
Swaxgittic euxéperas Tov Awaotolov fitay ol peyddn. H un

5 anoxdvym Sev elye yiver and afieyla aAhé pévo yva v Suevnd-
Auvan g éxdoong Tou agot duatdyuarog ov tnroloay ok evd-
YovIES, MEAyHa OV aOTElovoE AGY0 Yia axiQwan Tov agyLxov
dwtdayparog.

H altman énve anodexti ue éEoda.
10 Ynobégeig mov avagépbnxay:
Zachariades Ltd v. Economides (1989) 1 CL.R. 437

Anuntplov v, The Dolphin Insurance Company Limited,
Ya.Naviodwelov ag. 337/86, Andpaon 23/5/9¢

Xatimvpudxov (Ppov-Ppov Mmoxorrw) Avé v. Zim Israel
15 Navigation Co Ltd, (1992) 1 AAA. 204-

The Hagen (1908) P. 189
Altobeique v. M/v Nada (1985) 1 C.LR. 543
National Line v. Ship "Sunset” (1986) 1 C.LR. 393
Brink's Mat Ltd v. Elcombe [1988] 1 W.LR. 1350
20 phassouri Plantations v. Adriatica (1985) 1 C.LR. 290

The "Makefjell" [1976] 2 Lloyd's Rep. 29.
Aimnon.
Altnon anté Toug evaybpevorg 1 yua dwxtayr Tov Auxa-
otnplou pe Tnv ontola va axvodvera a) i exidoan g et-
25 donoinong Tov xAmnplov evidhpatos xau B) n Sotayy

nuep. 13.6.90 pe v onola 866nxre Gdewa enidoang extodg
g duxavodoolag.

M. Movrdviog, YL TOUG OLTNTES - EVAYOREVOUS 1.
A. Xafapdg, yua toug xab' wv n altnon - evayovres.

30 Cur. adv. vult.
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Gircotis & Achileos v. Sarlis Co xau Gidov (1992)

ZTYAIANIAHZ A., avéyvwoe tnv axdiovdn andgaan.
Ov awtntég pe tnv magovoa alimon {nrovv v axvpwan
g enxidoong ewdorolnong tov xdrnolov evidApatog oty
aywyy xou axtpwon tov dwatdypatog tov Awactnplov
nuepounviag 13 Jovviov, 1990, ue Ty ontola d66mie Gdewa 5
enldoong extdg 1ng duwanodoolag.

Ouv avrnrég Baalfovial gToug O %ATW VOULKOUG Ad-
youg:-

1. Kopud pagrupla 1f anddelEn dev tébnxe evdmiuov
ToU Auxaotnolou avagoguxd ue Tv Baytvewa Twv eva- 10
YOUEVWY,

2. Qv evayovreg elvar évoxol adxpuyms ovoLwdwy
yeyovétwv and to Awaotiigio ot Suadikaocia tng éxdo-
ong tov npooPaildpevor duatdyparos.

3. To Aaatiiplo Touto dev progel va anoteréoe to 13
*aTdAAnAo Auxaotriplo xal 1 10 Awaotiigo evkoilag
(forum convenience) yo Tv exdixaon tng vdbeong.

O ev@ryovtes xataywoloay tny aywyn ovty evaviloy
dvo evayoutvwy. Tov autnuov oty tapovoa altnon xa
tov mtholov M.V. PELLA vrnd EMinvuxi Znuoia pe my o
ornola Tntovv:-

(a) ArolnpLdoelg a6 Tovg EVayopévoug ap. 1 xon 2
vy Enped xa/ty awAela wou agoxAiOnxe ato ev Adyw
goptlov tnpovg AK1350 mhéov AK231.50 éEoda watd
v dudprera tng petagopds tov and tn Chioggia oty 25
Agpeod wat@ 1 mepl v meplodo  Avyovotov-
ZentepPolov 1989 wov o@ethdtay oty exX HEQOUS Twv
evayopévav tapdBaon cupguviag petagopls ko1 xa-
Oiprovrog o apélewas xatd 1 epl Tnv petagopd Tov
ev A6yw goptiov. 30

(B) Ténov mog 9% entl Twv ev Aoyw TOTDY.

To Awaotipolo ot povopepn altnon twv evaydviwy
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1AAA.  Gircotls & Achileos v. Sarlis Co xar &kkov Truiiavidng, A.

¢dwoe adela enldoong ewdomolnong tov xhnplov arovg
EVAYOREVOLS auTiieg exTOg g Suxanodooiag oty Suevduv-
on Axti Iooewdwvog 14-16, ITewpauds 18531, maaa ue
Suthoovatnuévo taxvdpouelo.

5 'Eywve enldoon otoug avtniés - evayopévoug . 1 - oL
ortofol, pe Gdewa Tov Awkaotnpiov, nataxmpLoay eppavion
untd Sapaptugla. ZUppuva He Toug dgovs NG EMPAaVIONG,
Ol QLTHTES ROTaXWELoaY TNV Xagovoa alnon. ’

H éxdoon dderag yua exidoon extdg tng duwanodoolag

10 sitmeton and tov Kavovioud 24 twv Awadixaotisdy Ka-

VOVLORWY Tou Avwtatov Awaatnplov (Auxawdoola Nav-

toduxelov), o omolog amantel TV ixavomoinon Twv NLO
whiw wpotnobiveww:-

(@) Magrvpla oV va IxavomoLel T0 AacTHLo 1
1S Tov Awaot 0T 0 evaywv £XeL xahd aydyLpo duralwpa. -

B) Zroxela 6tL 1 aywyn elvar xatédAnin yio va ex-
duxaatel atnv Kumpo.

(y) Maprvpla avagopir@ pe tov T6m0 1 T xmgu _
nov popel vo Bedel o evaybuevog. Kat -

20 8) Maprupla yua tyv Leayéval.a 1OV evayopivou. (BA.,
uetakv dAwv, Zachariades Ltd. v. Economides (1989) 1
CLR. 437 ‘AvBuog Anunrplov v. 1. The Dolphin
Insurance Company Limited xai ‘AAAov, Yné8eon Nav-
t0duxelov Ap. 337/86, (Andgaon 868mke ot 23 Matov,

25 1990, &c dnpootevtme andpa) 'Adxng Xarlmuptdxov
(Poov-Ppov Mmoxotia) Atd xar Zim Israel Navigation
Co Ltd, Yrn6Beon Navioduxelov Ap. 203/89, (1992) 1
AAA 204,

H mpofieym tov Kavoviagpov 24 elval emtaxtixi.

30 -
H Suonodooia tov Auxaatnplov, xat’ agys, regLoplite-

TOL EVTOG TNG TEQLOYG TNG emxpdtetag ng Anponpatiag

®aL g€ AOALTEG TNG Anpuoxpatiag extéds avtis. H dixawodo- -~
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Exvliavidng, A. Gircotis & Achlleos v, Sarlis Co not Gldov (1992)

ola suive oc npdowna mov evpionovial extés evog xpd-
TOUg Kaw dev Exouv v Wayévewa tov elvar dnuovgynua
Tov negaopévov awdva. To Awactipuo avalapfaver tn Si-
-sauodocla auth pe oA ocoym xaL eploxeym, VoTepa
and Goxnon Swexpuniands evxépelag, pe Baon oguopévoug §
®avoveg.

H eni{doon ext6g g dunaodoolag elvar, xat' aviyxn,
Ex WS SYews, entubaon oty aroxAeloTtixy dixarodo-
ola g xvolagylag g Eévng xweag otnv onola yivetal
exidoon, 10

INa v avéhmim dwaiodootag evavilov rpoodov
ex10g TG duvalodoalag mpémel va wwayosownBouy oL ot
mobtoeg wov wpovooviat otov Kavoviopd 24.

IMapdBaon twv xavévev odnyel oe axdpwon tng dwata-
is yia enldoon tng edonoinong extédg Tng divanodooiag 1 15
xan g exldoons.

Zv rapovoa vndbeon ov autytés evayouevol ap. 1
avagégovial 0to ®Anuipio "Chr. M. Sarlis & Co. M.S. and
v EMGda.”

Ztnv €vopro dfjlwon tov IMaviedy Mavredi and ™ 20
Aevrwoala, atnv ornola faciotnxe n altnon v tnv éxdoan
Tov Satdypatog ywa ddewr enldoang, xagud avagopd dev
ylvetal otnv WBayévela Twy evayopévwy ap. 1. 2y nagd-
Yoago 11 avagépetar pdvo 6t 1 dievbuvon twy evayoué-
vav aQ. 1 elvar avti ov paiverar oto duntxd g altn- 25
ong Ao m amwootoAr) ewomoinomg tov ®Amyimplov otn
SLevBuvon avry Ba eguEddeL ot yvdon Toug. Autd dev ina-
vortoiel v xpolindBeon tov Kavoviapon 24.

H avagopd tng dievBuvong twv evayouévov artnoy
dev xabopltel tnv WBayévewa Tous. 30

H mtapdhewym avt dev elvar amtd agatunia.

H duaxpiuixt evxégea tov Awaotnplov yua avdimim
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1AAA. Gircotls & Achileos v. Sarlis Co non @ldov Trvisavidng, A,

Suarodoolag evavilov mpoodxwy extég tng duxarodoolag
pe entdoam g evdomolnong Tov xhmimplov acxelzay o al-
™on Tov vroBalAeL 0 eviywy, oty aovola Tov @ov
pégovug (ex parte), pe mapéxxdion and ) yevixt agx Tov
Awxalov audi alteram partem. H Suaduixacba aut 6uws emi-
Ba&AdeL otov avtnti Ty aztordhuym oto Auxactiowo Ghwy -
TWY OUOLOOTINGY YEYOVOTWY 7oV uropel va aoxijoovy
exLQ01 oTn dueaotint xplom.

H altnon avr elvat wplotng xlotewg (uberrima fides).

O avtnurig £xeL xabiino va pEQEL ge yvdion Tou Aaoty-
olov onoladnmote yvwotd yeyovéta 1f Tou e eVAOYN ETL-
Hélewa Ba eyvagiie, Ta omola wrogel va elvai Euvoixd yux
TOV andvIa evayopevo 1 ta omola progel va agxioouv
onoLadNITOTE EMTLEQON oTNY %plon Tov Awxaotnplov.

Iapdhewym ragovolaong OUCLAOTIXMY YEYOVOTWY EVU)-
mov Tov Awaotnplov gtn povouepr altnon Oewpeital wg
eldog eEandnong tov Awaginplov xaL o Awaotrglo
amavtd: "Aev oag axotw TALOV" Kaw axvRdveL T dlatayh
nov £dwoe, xwols va eEetdles Tnv ovala.

Ztnv vtdéOeon The Hagen, [1908] P. 189, otn o). 201 0
Awaorig Farwell elme:-

"Inasmuch as the application is made ex parte, full
and fair disclosure is necessary, as in all ex parte
applications, and a failure to make such full end fair
disclosure would justify the Court in discharging the
order, even although the party might afterwards be in a
position to make another application.”

(BL. Altobeiqui v. M/v Nada and Another (1985) 1
C.L.R. 543 National Line v. Ship "Sunset” (1986) 1 C.LR.
393 'AvBuos Anunrplov, (apatdvm)).

Zimv andgaon Brink's Mat Ltd v. Elcombe (CA.)
[1988] 1 W.L.R. 1350 o Awaotiig Ralph Gibson elne otn
oeh. 1356:-
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Zruhavidng, A.  Gircotis & Achileos v. Sarlis Co nat &ldov  (1992)

"In considering whether there has been relevant non-
disclosure and what consequence the court should attach
to any failure to comply with the duty to make full and
frank disclosure, the principles relevant to the issues in
these appeals appear to me to include the following. (1) 5
The duty of the applicant is to make “a full and fair
disclosure of all the material facts:’ see Rex v. Kensignton
Income Tax Commissioners, Ex parte Princess Edmond
de Polignac (1917] 1 K.B. 486, 514, per Scrutton L.J.

(2) The material facts are those which it is material for 10
the judge to know in dealing with the application as
made: materiality is to be decided by the court and not by
the assessment of the applicant or his Legal advisers: see
Rex v. Kensington Income Tax Commissioners, per Lord
Cozens-Hardy M.R., at p. 504, citing Dalglish v. Jarvie 15
(1850) 2 Mac. & G. 231, 238, and Browne- Wilkinson J.
in Thermax Ltd. v. Schott Industrial Glass Ltd. [1981]
F.S.R. 289, 295,

(3) The applicant must make proper inquiries before
making the application: see Bank Meliat v. Nikpour g
[1985] F.S.R. 87. The duty of disclosure therefore applies
not only to material facts known to the applicant but also
to any additional facts which he would have known if he
had made such inquiries.

(4) The extent of the inquiries which will be held to be 25
proper, and therefore necessary, must depend on all the
circumstances of the case including (a) the nature of the
case which the applicant is making when he makes the
application; and (b) the order for which application is
made and the probable effect of the order on the 30
defendant: see, for example, the examination by Scott J.
of the possible effect of an Anton Piller order in
Columbia Picture Industries Inc. v. Robinson [1987] Ch.
38; and (c) the degree of legitimate urgency and the time
available for the making of inquiries: see per Slade L.J. in 35
Bank Meliat v. Nikpour [1985] F.S.R. 87, 92-93.
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1AAA Gircotls & Achileos v. Sarlis Co xas &dov Erulavidng, A.

(5) If material non-disclosure is established the court
will be “astute to ensure that a plaintiff who obtains [an
X parte injunction] without full disclosure ... is deprived
of any advantage he may have derived by that breach of
5 duty:' see per Donaldson L.J. in Bank Mellat v. Nikpour,
at p. 91, citing Warrington LJ. in the Kensignton Income
Tax Commissioners' case [1917] 1 K.B. 486, 509.

(6) Whether the. fact not disclosed is of sufficient

materiality to justify or require immediate discharge of

10  the order without examination of the merits depends on

'the importance of the fact to the issues which were to be

decided by the judge on the application. The-answer to

the question whether the non-disclosure wes innocent, in

. the sense that the fact was not known to the applicant or

15  that its relevance was not perceived, is an important

~ - consideration but not-decisive by reason of the duty on

the applicant to make all proper inquiries and to give
careful consideration to the case being presented.

" (7 Finally, it is not for every omission that the
20 Injunction will be automatically discharged. A locus
poenitentiae may sometimes be afforded:' per Lord
Denning. M.R..in Bank Mellat v. Nikpour [1985] F.SR.

87, 90." .

H peragopd twv ayaboy, and v onola eyelpeton n

25 amaltnon oty TaQovoa aywy, TEQLEXETUL OE POQTWTIX
n omtola dev TAPOVOLATTNKE 0TO ALRAOTHOLO O TOVG EVA-
yovieg otn povopepr) altnon. H pirpa 3 tng goQrwiinig
ExEL:-

\ "3. JURISDICTION Any claim against the Carrier
30 arising under this Bill of Lading shall be decided
' according to the Greek Law and in the Courts of Piracus
Greece, to the exclusive jurisdiction of which the Carrier

and the Merchant submit themselves."

. H gogrwtxn mgovoel yia asoxAewotiks duxatodooia
35 tmv,’muamnglmv tov Iewpand EAAGBaG xaw EQAOUOOTED
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Irvdwavidng, A. Glrcotls & Achileos v. Sarlls Co xan dddov (1992)

Alxawo 10 EAAnvino.

Ze pia 0eLpd urofioewy Ayyludy ot Kumouandry €xel
astopaoiotel 6ty aveEdptmta and v xpdfieyn yw aso-
arherotixt Eévn dinarodoola, To Awaotiiplo ToUTo £xel duo-
xQuTunt) euxépeLa va avakdfer Suxawodoula eiv o Hadixog, S
0 ofolog embntd v doxnom dixawodoolag and to Awka-
oThOLo TOUTo, Tapouvalioel cofagods Aoyoug OTL elvan
npémov xaL Hlxalo xaTw oo To CUVOAD TWV TEQLOTACEWY
™S unoleang 1 dlxn va ylver oty Kongo. (BM. Phassouri
Plantations v. Adriatica (1985) 1 C.L.R. 290, 6mov n sgon- 10
youuevn voporoyla Ayyhiag xaw Kumpov avagépetar The
"Makefjell” (1976) 2 Lloyd's Rep. 29). To yeyovég xov dev
WTOXCAVPOMHE 0O Toug evayovies elvar aviixelpevind
OVOLMOES XAl NTAV YVIOTO OTOVUS EVAYOVTES. AEV EXEL ava-
@epBel aTnv £vopxo dmhwam stov xatatéBnxe yia wroothgL- 15
En g altnong yua v €xdoon tov xgoofaldopevor dua-
tédypartos.

H 7uBavi} Tov emuppor otnv doxnon g Suaxgutixig €v-
KépELag Tov Auaotnplov elval oAy peydin, H un aroxrd-
Mnpn Sev EyLve otd afhewla ahhd pévo yia T Sievwdhuv- 20
on g €x6oang Tng adewag mov EnTovoay oL EVAYOVTEG.

Avtég elvan Aéyog yua emituyla g kouwvopewns altn-
ons. e Toug mo ndvw Adyovg n alinon emituyydver xal,
wg ex ToUTOV, dev nQivetar avayralo va eEeTagTovv ot
oL srpofarrbpevol Abyol. 25

Exdidetar duatayr yua mapapepiopd tov datdyparog
g 13ng Iovviov, 1990, pe 10 omolo 669nxe Gdera exidoong
£x16g NS dwatodoolag xar magapeguopd ng enldoang
OT0Vg EVayoptvoug ag. 1.

O x08' wv 1 altnon evayovieg va Tainpwgouy ta €Eoda 30
g Tapovoag altnomg.

H altnon emrvyydve ue é£oda.
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