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CYPRUS AIRWAYS LTD.,

Appellants-Plaintiffs
V.

EYDOKIOS SAVVA, (Ap. 1)
Respondent-Defendant.
(Civil Appeal No. 6456).

Staternent of Clalm — Particulars — Action for account relating to
specific sums of money allegedly withdrawn over a specific period —
Application for further and better particulars before defenoe —
Granted, so as to order the Plaintiffs to give particulars of the dates
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and respective amounts of the aleged withdrawsals, but not of the
cheque numbers or of the signatories of the cheques — Principles
applicable,

The appellant brought an action against the respondent claiming
(a) CP241.433,401 mils and (b) further or in the alternative, an 5§
account of moneys received by the respondent during the year 1980,
and consequential relief. In paragraph 6 of the statement of claim the
amounts claimed under (b) above were itemised, but no further
particulars were given. Before filing his statement of defence, the
respondent applied for further and better particulars (set out in the 10
Scheddule to the judgment), claiming that same were necessary to
enable him to identify each amount and make his defence.

The trial Court ordered the appelants to give particulars (a) of
the date and respective amounts allegedly withdrawn in 1980, (b) of
the reasons put forward by the respondent for each withdrawal, and 15
(c) of each amount alleged in paragraph 6(i), (ii) and (iii) of the
statement of claim, giving dates, amounts, cheque numbers and sig-
natories. The appellants appealed against the said order. The
respondent cross-appealed against the refusal of the trial Court to
order particulars with regard to paragraphs 8 and 10 of the state- 20
ment of claim.

Held, allowing the appesl in part and distnissing the cross-appeal:

(a) Where the claim is for account only, or where the defendant
denies that he is an accounting party, no particulars will be ondered.
Where, however, as in this case, a specific or liquidated sum is 25
claimed, particulars of how this sum is made up should be given,
regardless of the fact that a claim for account is also included.

(b) At this stage of the action (i.e. before the filing of the
statement of defence) the only particulars necessary to enable the
respondent to prepare his defence were those of the dates and 30
respective amounts allegedly withdrawn in 1980, as set out in para
graph 6 of the statement of daim. Accordingly, the order of the trial
Court should be varied, and the cross-appeal dismissed.

Appeal allowed in part, and cross-appeal dismissed
without costs. Order of the trial Court varied. 35

‘Exfeon Anautioewg — Aertoufpeies — Aywyr yia Aoyaguaous oe
OXEON) ke OUYXEXQLUEVA TOOG Xonudtav IOV XAt WXVRIoUd ano-
ovipBmray xard v Sidpxew ovyxexpuiévig xpovixijs xeguddov —
Almon yia mepaitépw xal XGAVTEQES AETTOUEDEES TPV and TV
wnepdomion — Eyive anodexty, dove va Siarayfovv o evdyovreg 40
¥a SWOOVY AETTOUEQELES TWV NUEQOUTVIAIY XAk OVTLOTOLY WY TOGIY
Tov wxvoloutvwy anoovpoewy, aldd & Tov aplud twv emta-
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Yy 1f T uROYQAPSYIWY GUTES — AQXES SOV epagusloval,

H egeceiovoa xiwoe aywyh evavriov tov epecifAntov akuivo-
vag (a) AK241.433,401 g xaw (B) megartéu f Salrvxnxd, ho-

avreipn avapiobmuay xaté xovhil, addd dev S60mxav negaité-
ew Aescvopéperes. TIgorot xaraxwonos Ty éxBeon unegaonicews
Tov, 0 epeolfAntog Litnoe meQartég nan xaliteges Aentouigeres
(extiBevian oToV Ilvoa NG aROPATIS), Wnuptouevog Gty autés
fisav avayrales yva va pnogioes va eviordoe 1o xibe 1006 xos va
umofGAst TNV wepdarnat Tov.

To mgurtdduxo Awaoriigwo Suétake v egecelovoa va Shoen Ae-
TTOULQELES (O) TV HLEQORTVIGIV ROL GVELOTOL(WV KOGV TTOU NaT'
anoaigbpury 10 1980, (§) twv Adywv ntov oofilfBrxay
and Tov eqesifATo o xdBe amdovgom, X (Y) 1oV x&0e OO0
7oV avepégeTo atny napdypapo 6 (1), (1) xar (ill) g éxbeong anrar-
hoews, didovrag nuegopnvies, Kook, oQUBROUG EXVTaYGY XL TO;
uoypdpovies autés, H epeaclovoa tpeom evavelov tng ey
Mryw Satayis. O egeoifhntog wiifale avrépeon evavilov g Go-
wnomg Tov xpwtodinov Awaomplou va duatdte trv xopthmon Ae-
TTopEQRUY OXETING e Thg apaypdpoug 8 xau 10 g éxBeavg
W THOENS.

Anopaciobnxe, emtgénoviags ev uéper mv bpeon xai aroppl-
JIOVIQS TRV QvItpeon:

(o) 'Onov 7 anaitnom elvar wdvo na Aoyauacud, 4 drov o
evayduevog apveltar 6ty éxer woxptwon va kot
dev datdogoviar Mepmitipw AETTOWEQELES. OOV, Opg, o:m.og
oy nopovea meplttwon, aarteiton quyRERQUUEVD 1 exxadapl-
Opévo 1000, AETTOpREQELES OO T astoteleltar avtd Yo Tood mpénss
va ldovian, aveEdprnta and 1o yeyovdg 6t replapfdverar xon
aElwon ua Aoyaguaopd.

@) Z'aveé 1o ovddo e ayuylc (Bnhodh gy and v xata-
2OENON TNS ExBe0rg aRATHOEWS) ov POVES AETTTOREQGELES OV foay |
avayxaies na va Sdcouv ty duvarétna otov epeaifinTo va evor-
Kaces Ty WITERAoTLoY Tov fioay autés TV NHEQOMMVIAY XL avTi-
GTOLWY TOOGV IOV Xav Wiuopd elyav axocupbel to 1980, dotng
avagégovial oy nagéypapo & mg éxbeong anainicewg, Katé
auvineur, n&maﬁwungmé&m&uamng(wbmwtqo
nomovnfel, wan n avrépeom va anopouplel.

H épeom eirpdomnxe ev péper, xai n
aviépeon aropplpbnxe, xuglk ésoda.
To Sudtayua ToV RpwtdSixoy Aixa-

ompiov tponooirinxe.
3



Cyprus Alrways Ltd v. Savva (Ag.1) (1992)
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Carr v. Anderson [1902}) 18 T.L.R. 206

Panayiotou v. Solomou (1979) 1 C.LR. 77.

Appeal and cross - appeal. 10

Appeal and cross - appeal against a ruling of the District
Court whereby it was ordered that the plaintiffs file in Court

and deliver within one month particulars in respect of
certain items of the statement of claim without making any
order as to costs. 15

P. Polyviou, for the appellants.
L. Papaphilippou, for the respondent.

TRIANTAFYLLIDES, P.: The Judgmeat of the Court ,q
will be delivered by Mr. Justice Stylianides.

STYLIANIDES, J.: The appellants-plaintiffs raised an
action against the defendant-respondent claiming, by a
specially indorsed writ:-

() Cp241,433.401 mils due and payable by the
defendant to the plaintiffs; and

(b) Further or alternatively an account of moneys
recelved by the defendant during the year 1980 not
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accounted for to the plaintiffs and/or an inquiry as to all
moneys of the plaintiffs had and received by the
defendant to his own use upon the taking of such account.

The defendant, before defence, by application based on
0.19, 1r5-8 and O.48, r.2, sought an order directing the
plaintiffs to give further and better particulars of the
statement of claim indorsed on the writ of summons, as
shown on the annexed Schedule "A", attached to this

Judgment.

This application was filed after a letter of request for the
same particulars was unsuccessful. In the accompanying
affidavit in support of the application, it is stated that the
particulars applied for are necessary in order to enable the
defendant to plead his defence; the plaintiffs claim aggregate
huge amounts of money allegedly received over a period of
a whole year without giving particulars. Such particulars are
necessary to enable the defendant to identify each amount

. and make his defence. It is necessary for the defendant to

20

25

30

know, before his defence, how each amount was paid to him
or through him, whether by cheques or cash and who issued
and signed such cheques.

The aepplication was opposed.

The trial Court, after hearing addresses of counsel, in a
reserved ruling ordered the plaintiffs to file in Court and
deliver within one month the following particulars:-

"(a) Particulars of the dates and the respective
amounts alleged to have been withdrawn during 1980 by
the defendant from the Plaintiffs’ funds.

(b) Particulars of the reasons put forward by the
defendant in respect of each amount alleged to have been
withdrawn by the defendant, identifying the document
stating such reasons or if such reasons were oral the dates
and effect thereof.
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(¢) Perticulars of each amount alleged in sub-

paragraphs (1), (i), and -(il) of paragraph & of the
otetement of claim giving dates, amounts, numbers of

cheque signatories."
No crder es to costs wes made.

The eppellants-plaintiffs by this appeal challenge the
aforesald ruling.

The respondent-defendant by cross-appeal complains
thet the Court wrongly differentiated the necessity of
particulers for the preparation of the defence from the
preparation of the presentation of the case and seeks that
the order be varied so as to direct the appellants-plaintiffs to
give particulars es regards paragraphs 8 and 10 of the
statement of claim. He, also, complains that the Court made
no order for costs in his favour.

The trial Court in the well considered ruling meticu-
lously expounded the Law on the matter - (Pages 3643 of
the record).

There was no contest over the principles of Law gov-
eming the matter.

Counsel for the appellants conceded that the trial Judge
has well et out the Law In his ruling and, after referring to a
number of authorities, he submitted that, having regard to
the nature of the claim and the statement of claim, no order
for particulars should have been made.

The matter is not a novel one. According to the
authorities, where it is essential for the plaintiff's case to
have an account he should indorse his writ with a claim to
have an account taken. If the plaintiff's claim is for an
account only or for an account as well as money had and
received but the issue is whether the defendant is an
accounting party, the plaintiff will not be compelled to give
particulars of the sums which he says the defendant has
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received to his use or for which the defendant has to account
to the plaintiff, since such particulars will form part of the

subsequent account (Augustinus v. Nerincks (1880) 16 Ch.D.
13 at 17; Sharer v. Wallace [1950) 2 All ER. 463; In re
Wells [1962] 1 W.LR. 397). On the other hand, if the

_ plaintiff's claim is for a specific or liquidated sum, he will be
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35

compelled to give particulars of how such sum s made up,
although the claim is formulated as for an account (Blackie
v. Osmaston (1884) 28 Ch.D. 119 at 123, where the plaintiff
claimed a definite sum as well as an account; Kemp v.
Goldberg [1887] 36 Ch.D. 505; Carr v. Anderson [1902] 18
T.LR. 206, CA.).

Particulars should not be confused with interrogatories
or discovery and inspection of documents. The particulars
must be material in the sense of O.19, r.4, necessary for the
purpose of formulating a complete cause of action and to be
required for the formulation of the defence so as the other
party not to be taken by surprise. Particulars are, of course,
required of facts and not of evidence - (see Panayiotou v.
Solomou (1979) 1 CLR. 779).

PARTICULARS BEFORE DEFENCE:

In order to prevent a request for particulars of the
statement of claim being used as an instrument of delay, an
order for particulars will not be made before the service of
the defence, unless in the opinion of the court, the order is
necessary or desirable to enable the defendant to plead or
for some other special reason. Particulars before defence are
necessary or desirable where otherwise the defendant would
be prejudiced or embarrassed in his pleading, or to enable
the defendant to decide how to plead. Thus, where the
defendant genuinely desires to consider making a payment
into court, particulars of special damage will ordinarily be
ordered before defence, as, for example, in actions for
wrongful dismissal. On the other hand, although the
defendant may be entitled to the particulars requested, they
will not be ordered before the defence if they are not
necessary or desirable at that stage, as for example, where
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the defendant intends to contest the issue of whether he is an
accounting party, particulars of the sums alleged to have
been pald to him will not be ordered before the defence.

Particulars may be ordered to be served before discov-
ery or interrogatories with liberty to supplement them by
serving further particulars after discovery or interrogatories.

The trial Court ruled that the particulars applied for in
respect of paragraphs 8 and 10 of the statement of claim are
not necessary for the preparation of the defence, but
observed that the respondent might at a later stage be
entitled to such particulars.

The subject matter of an appeal is the judgment or order
of the subordinate Court only and not its observations.

Had the case been one for accounts, no order for par-
ticulars would be given.

With regard to the second or further and altemnative
claim of the statement of claim, itemization of the amounts
as set out in parsgraph 6 is not sufficient to enable the
respondent-defendant to prepare his defence. The particu-

10

15

lars required for the purpose are particulars of the dates and 20

the respective amounts alleged to have been withdrawn in
1980 by the defendant from the plaintiffs' funds, as set out in
paragraphs 6(1), (il) and (ili). The numbers, however, of the
cheques and the signatories thereof are not material facts in
the sense of 0.19,r.4.

Therefore, in view of the above, neither the reason put
forward by the defendant in respect of each amount alleged
to have been drawn by the defendant nor the identification
of the documents stating such reasons, is necessary.

We decided to vary the order under appeal.

We set aside the order of the trial Court and substitute it
by the following Order:-

30
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Plaintiffs to file and deliver within forty-five days the
following particulars:-

Particulars of the dates and the amounts alleged in
paragraph 6(1), (ii) and (iil) of the statement of claim to have
5 been withdrawn by the defendant.

With regard to costs, no order as to costs before both the
trial Court and this Court.

Appeal allowed.
"SCHEDULE A

10 Paragraph 3

Particulars of the contents of the minutes of the Board
Meeting of the 14th July, 1981 and/or the effect thereof.

Paragraph 4

(a) Particulars of the reports mentioned in paragraph 4 of
15 the Statement of Claim giving dates and contents.

(b) Particulars of the indications concerning the alleged
possible acts of misconduct and/or omission and/or
mismanagement of the part of the Defendant, giving
dates & grounds.

20 (c) Particulars of the acts of misconduct and/or omission
and or mismanagement.

(d) Particulars of the "thorough investigations into the
affairs of the Plaintiffs".

(e) Particulars of the activities of the Defendant during
25 the year 1980, stating the date of each activity and
the actual activity complained of.

Paragraph 5
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The date when Metaxas, Loizides, Syrimis and Co. were
appointed by the Plaintiffs, and particulars of their

investigations.
Paragraph 6

Particulars of the dates and the respective amounts §
alleged to have been withdrawn during 1980 by the
defendant from the Plaintiffs' funds.

(b) Particulars of the reasons put forward by the
Defendant in respect of each amount alleged to have
ben withdrawn by the Defendant, identifying the 10
document stating such reasons or if such reasons
were oral the dates and affect thereof.

(c) Particulars of each amount alleged in sub- paragraphs
@), (i), and (ili) of paragraph 6 of the Statement of
Qaim giving dates, amounts, numbers of cheques 13
and signatories.

Paragraph 8

The dates when the defendant allegedly admitted having
received from the Plaintiffs' assets and funds, stating whether
it was orally or in writing. If in writing {dentifying the 20
document or documents containing such admittance.

Paragraph 10

(a) The date when allegedly the Defendant was asked to
give a full account and if in writing identifying the
relevant document. 25

(b) Whether the defendant gave any account which as

alleged was not a full account and the contents
thereof."
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