(1990)

30 Iovhiov, 1990
[XATZHTZAITAPHEZ, Afotig)
ANAODOPIKA ME TO APOPO 146 TOY SYNTAI'MATOZX.
[TANATIQTHE KYPIAKOY ZYMEQY,

ALtnric,
V.

KYITPIAKHZ AHMOKPATIAZ, MEZQ ETTAPXOY AEMEZOY,
AIEY@YNTH TMHMATOZ [TOAECAOMIAZ KAI OIKHZERZE
KAI YIIOYPIEIOY EZQTEPIKQN, TMHMA ITOAEQAOMIAZE
KAl OIKHZEQZ, KAAAOZ YTEIONOAQOTQN MHXANIKQN,

Kab’ wv 5 aitnon.

(Yrobeon Ag. 71/89).

Odoi nar Ouxodoués — Adeta owxodoutic — Opor — Hagpoyr) adewag
ouxodouric umd dpous "yia xataoxeur dpduov xai Tetodpouiwy Tov
TUTHATOS TOV TEUaXiov Tov enngedletal and Tov mQoflemdusvo vo-
TL0 SPOHO Xat Yid SLEUOQEWTN TOV TEUAXIOY JTOV aTeAAOTOLOON-
He", oUNQOVE HE TS WTOOE(EELS TG apuodiag agyrc — Axvowon
xat Twv 6U0 Opwv amd 10 AaoTHELO —— EQaQiocTEes axés.

Aimnon axvgwoews — Evvouo cuigépov — AmAsie — Amodoxit —
H natafoldn Twv Sieatwudtov ddetas owoedouris dev looduvauel pe
armodoxi avempidaxta, twv dpwy aov emipdrlovial o’ avri — O
ATV TNV GOEL OeSoLTE OE OTEQEITRL TOV EVVOUOU TUUEEQOVTOS
va Tgodfdiel Tovs emPBAnPévTes Spous e TETOLQ MEQIMTWOT.

O auntig, WoxTIfING Tepaxiov yng oto xwoud Yiypwvag, and-
#TNoe Gdera owodopNS 0T0 eV ASYW XN TOV. ZTNV GOELR OtHodo-
ung e BARBHaY oL o #dtw S0 doou:

(e) To Tuipa TOU TEREYiOU MOL ENNEEGLETOL OO TOV MOOBAETONEVO
voTLo dpopo Ba Hataokeuaotel Pe aopaitoTinG 0dOoTRLU.

(0T)To PEQOS TOU Tepayiov mou anaiiotQuobme Bu duapoQewbel
OUpLPva Pe TS VITOOEiEELS g Apuodiag Apxnis.
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JAAA, Evpeov v. Anquoxngoriog

O autnoig Dnrd Ty axvpwon twv emPANGEVTmY 0p®v RoL LyL-
plteTal 6T Be duvanoroveital 1 emBol toug Pdoel Ttou vouov, Eno-
uévag oL ®od’ wv 1 aiton evigynoay Toedvoua kol 1o’ vaippa-
on eEovoiag,.

To AvOTaTo AtMaoTiQLO ETETOEYE TNV TEOOYPUYN YU TOUG U0
ndtw hoyovs:

O 6pog "e" dev pumoQovoe vo, emLinbel voua Siom dev vrnpxe
dMUOTLEVREYN QUUOTONIT 1 vopLxG deopeuTind oxédLo dpduwv oTo
onoio vo avagégetal. Emmodobeta o dgug “e” O poivetal va ExeL
GUEDT) GVAPOQA YE TV AVEYEQON TS OLXOOOUNG.

. O 6pog "ot" dev popel va Bewonbel vdutuog 0p0g AOYW 1OV OTL
EivOL EVIEAMS QOQLOTOS Aol dev TPoodoQiler xaBO OV TIG OXETL-
réc umoadelEelg TG aQUAduag agyig 1 Tov %edvo 1aTd Tov onoio au-
tég evdeyopévag Ba yivouy,

H moooguy emttuyydve xewpis €Eoda.

AVa@eQOoueves UTolEoeLs:

Orphanides and Another v. Improvement Board of Ay. Dhometios (1979)
3 CLR,. 466,

Georghiou v. Strovolos Imﬁrovémenr Board (1981) 3 C.L:R: 348,

Smirli v. Paphos Municipality (1986) 3 C.L.R. 729,

Metro Foods Lttli v. Republic (1987} 3 C.L.R: 1334,

Hadjiyiannis and Others v. Mayor etc. Famagusta (1968) 3 C.L.R. 240.
Meooguyy.

[Moooguyit evaviiov g améeaang yia emtfoin S0 opwv
atnv Gdewa ownodoprg AQ. 08370 tov Emdoyov Aguecon.

Xo. Klngiéﬁg, YLO‘.. tov.Ammi.
A X"Tiérooun, A'Lmiyégog ™G Anuoxgatiag A’y roug Ko’ wv

.naitmom. .
- Cur. adv, vuit.
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Zupeot v, Anuoxgariog (1990)

XATZHTZATTAPHZ, A.: Me Ty TaQovo0 TEOGHUYT O autn-
e INTé axtowom Ty axorkovBwv 1o Gpwv oL omoiow exefintn-
oov oty adewa owodopric ag. 08370 touv Exdoxov Aguecon.

"(e) To T TOV TEPOXIOV OV eNQEGLETOL 07t TO TTQORAE-
néuevo voTo ddpo mAdatoug 35 modwv Ba KUTOOKEVQ-
otTel (i€ Ao@QaATLnG oddoTowpa "TREME” mAhdtovg 2207
KE TIQORATACHEVAOUEVO HQAOTEST G oxVQOdEUa R
maxooTowpe metodpda hdtovg 6'-6" oTLg duo MAey-
0£5 TOU O000TQIATOG IE TTQOXUTUTKEVUOPEVES TAARES
and orvEodepa diaatdoeny 0,40X0.40 .

(ot) To péog Tov tepaxiov mov amariotrounbpe Oa Srapog-
pwBel olpugpuva pe g vmodeiEers tng Agudduac Agyic.”

O avtntig Loyueiletan 61t 1 emMBOAT Twv dQwv aUTtV de di-
HOLOAOYELTOL BAOEL TOU VOUOU KAL OTL ETTOUEVIC OL X' @V 1) ai-
TNOM EVIQYNoaY TTapdavope ko xad’ vitépfaon eEovoiag,

Ta yeyovota mov amoteAotv 1o undfaboo g vndbeong elvar
amid ®ow ovviopa. O autnTig WLoXTATNG tou tepayiov 32473
dUALO ZxEdlo 53/63 oto YwELo Yywvag, unifaie aitnon yia
GdELa OLrOdONG OTO £V Adymw ®RTHpa Tov. Tyy 14.11.1988, exinin
va. Retafdrer 1o duoumpata g Gdelag TEAYRE T0 0TTolo oL
£xape. AnorovBws otig 15.11.1988 e£edobn n adewa, n omoia Tov
HOLVOTTOVBTIME 0QYOTEQC. PE ETTLOTOM).

OL AETTOUEQELES ROV QPOQOVV TO TTAQAETOVO TOV CLINTH Yid
ToUg mpooPBaiiopevoug 6govg gaivovial xabapd ota emouva-
sropeva oxedwa Texp. A 0Tn Yooty ayOQEvon Tov diknydpov
TOU aLtnT.

Kart’ agxfv 8éhw va ntagatngtiow 6t ¢ foionw B&on atnv &L-
ao1ynon tov duxnydor Twv xad’ wv n aitnom, 6t 0 INTHS dev
ELXE EVVONO GURYPEQD OTNY alTNom SLOTL TANQWOE TA DKAUDLCTO
g Gdelag xou Ba mpéner va BewenBel 6T éTol anedéybn avemi-
@UAORTA TOUS Gpovg tne dderac. Eivar @avepd 61 ou 6poL 1£0n-
HAV OYL KE TNV AANOWUY TOV SLXALWUATWY QAAG [IE TNV UETETEL-
Ta éxdoon g GdELg KA ao@alde 0 auTNThg Be Ba WTOQOVOE Vit
OcwEnBei 611 amodéxetal 6poug ov dev YvwQLLe.

[goywowvtag otnv-ousia TG aitnong, o diknydQog Tov -
T, eLonyfibme OTL o Gog "e" dev PIToEoVoE va ertBAnBel voui-
pa NoTL SEV LITHEXE HNUOCLEVUEVT; QUUOTOMIN 1) VOULXE BEapEy-
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JAAA Tupeov v, Anpoxgotiog Xattyroayyaens, A.

TLXO O%£0L0 BQOUWV OTO OMOILO VO AVAQEQETAL.

ZURQUVED [LE TRV ELTTTYNON CUTH HOL AVAQEQOULAL OTY GYETLKY VO-
poroyla. Ztnv unédeon Orphanides v. Improvement Board of Ay.
Dhometios (1979) 3 C.LR. 466, oty oehida 475 ovogpeQeTo OTL:

"In my judgment the appropriate authority has no right to
require a person who applies for a permit to erect a building on
land not affected by the street-widening (.....) to do, in
connection with that fand, anything that is not required by a
scheme having actual legal force, as distinct from a scheme
existing only on paper.”

Iy vnobeon Georghiou v. Strovolos Improvement Board
(1981) 3 C.L.R. 348 gtovion 6t dev vmijoye axédlo dgduov oe
Loy duvduer tov mepi Iloheodopiag xow Xweotasiag Nopov
1972 (90/72) xau oty oehido 358 avagpégetal OTL:

"... once there was no valid scheme at the time they were not
entitled and wrongly acted in refusing the permit to the applicants.”

Enriong otnv undBeon Smirli v. Paphos Municipality (1986)
3 C.L.R. 729, oehida 733 avagigovral Ta eEng:

".... I adopt what was said in this case by the Court and as the
facts of the case in (.....) are similar to the Orphanides case, |
am of the opinion that the respondent Municipality had no
power to refuse to the applicant the building permit because the
proposed street widening scheme had no actual legal force.”

Ztnv Metro Foods Ltd v. Republic (1987) 3 CLR. 1334 o1
oehida 1335 avagégovral To eEc:

"Counsel for the applicants invited the Court to give a narrow
construction to the wording of this section as it affects the rights
of the citizen and he cited Maxwell on Interpretation of
Statutes, 12th edition, p.251 which reads as follows:

Encroachment of rights.

Statutes which encroach on the rights of the subject, whether as
regards person or property, are subject to a strict construction
in the same way as penal Acts. It is a recognised rule that they
should be interpreted, if possible, so as to respect such rights,
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Xarhnroayyaens, A. Zupeov v. Aqpoxpartiag (1990)

and if there is any ambiguity the construction which is in favour
of the freedom of the individual should be adopted.

This principle was followed in the case of Marangos and Others
v. The Municipal Committee of Famagusta (1970) 3 CLR. 7,
where it was stated that ip cases involving interference with a
fundamental right, such as the right to property, any doubt about
the extent and effect of the relevant enactment has to be resolved
in favour of the liberties of the citizen.

The Street Widening Scheme affecting Nicodemos Mylonas
Street which is the property of the applicants in Case No. 403/86
is shown coloured yellow in the survey plan which leaves no
doubt in my mind that the appropriate Authority proposed to
acquire this piece of land not for the purpose of widening or
straightening Nicodemos Mylonas Street but for the purposes of
constructing in the future a new road connecting Metropolis
Square with Nicodemos Mylonas Street without resorting to
compulsory acquisition of this piece of land.

In these circumstances I am of the opinion that the appropriate
Authority acted in excess and/or abuse of its powers and
contrary to the principles of proper administration and 1 set
aside their decision with regard to all the properties concerned
in the cases under consideration because the sub-judice street
widening scheme forms a whole scheme which cannot be
implemented in part.”

Emumooobeta onuerdveo OTL O MQOTELVOUEVOS DQOUOE TOV
6pov "g" de QaiveTol va £XeL AUETT) VOQOQA e TNV CVEYEQOT TNG
owmodopic. Znv wndbeon Hadjiyiannis and Others v. The
Mayor etc. Famagusta (1968) 3 C.L.R. 240 10 Av®tato Awxa-

OTNOLO avopéQet otn oeAlbo 247:

"The provisions of sections 8 and 9 of Cap. 96 in so far as they
were pertinent to the maiter could be relied upon by the
Respondent Municipality for the purpose of requiring any
alterations (under section 8) or of imposing any conditions
{under section 9(1)(c) directly relating to the division of the
four building sites described in the application (my emphasis) or
of imposing any conditions (under section 9(1)(c) directly
relating to the division of the four building sites described in the
application; but it could not impose a condition for the ceding,
for the purposes of a public square, of a part of the land of the
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JAAA. Zupeov v. Anpoxpuriag Xatinroayydoens, A.

applicants totally unconnected from any point of view, with the
part to be divided into four building sites.”

Eivay qgavepd ot évag 0pog mov OxL uovo de dinaohoynbnue
OUNPWVA JLE TO TTLO TTEVE aAAG X0l OTEQEL TOV CLTNT PEQOVS TOU
KTAUOTOC TOU HOL TOV eMPAQUVEL UE TO KOOTOG THG HUATUGHEUNS
OV EEVITUNOVEL, OEV JITOQEL va. BewoenBel vopwpos,

AVaQOQLXA |LE TOV 6Q0 "oT", eivoL QaveQO 6TL 0 OQOS QUTOG €~
VOLL EVIEAWG adOLOTOG apov dev TEOodL0QILEL XaBOAOY TIG OYETI-
#€¢ VITOdEIEELS TNG CQUOdLAS aQXNS ) TOV XQOVO XUTA TOV OJT0L0
autég evBEXONEVIG Bal yivouv. Zav TéToLog, dev Wtogei vo Bewon-
Bei voupog 6gog, 0 de LY VELONOE TOU dLxnydoou Twv ®ef’ wv N
aitnom, Ot1L TEbme ue Paion Tug medvoLes Tov dpBoovu H1(BHX) Tou
Ke@. 96 mov avo@éQetal "otV xoTooxewn] xatdiinhov metodoo-
niov ev oyxfoEL QoG oLavdnoTE vEa otnodopy” dev evotabel.

It ToUg MO TEve AOGYOUS 1) TTQOCEUYN EMLTUYXAVEL, OL OQ0L
"g" %ol "ot TG AdeLag OLXoBOUTC aRVODVOVTUL.

At Oa vaQyeL Xopud duatayn yua £50da.

H moooqpuyn emitvyxaver xwois
£Eoda.
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