(1990)
10 Oxtwfpiov, 1990
[AHMHTPIAAHE, Ajomic]
GREENOCK NAVIGATION CO. LTD,,
Evdyovreg,
V.
TRADAX OCEAN TRANSPORTATION S.A.,

Evayouévawv,

(Aywyr] Navtodixeiov Ap. 101/86).

Navrodixelo — Awaiodooia — O Mepi Aaotnpiwv Nopos, 1960,

(N.14/1960), dpboo 29(a) xaw o Ayyhixds Nopos The
Administration of Justice Act, 1956, apBpa 1 (1)(@)-(s) xat 1(3) —
Mooowovd dwatdyuata — O IHepl Awaornpiwv Nouog, 1960
(N.14/1960), dp0go 32 — Aywyr] amobnudoews v Enules, mov
mpoexAtifnoay ovveneia rpoowoivol duatdyuatog exdoléviog ot
dAlny anogvgeioav aywyrjv Navtoduixeiov — Katd néoo 1o Ave-
Tat0 Axaotipuo €xer Sixauodooiay va exdixdoel v véav aywyriv
— Evdyer e Scaruraoews tov dpbpov 32(3) vou Hlegi Aweaarn-
plwv Nouov 1 andvinom 1o £0dTnua elvar xatapatxt, Aapd 1o
OTL N aywyr Sev EWTIRTEL OE OMOLAVSTIOTE QS TLg TEQi Stxaiodo-
aiag StatdEec Tov mo ndve AyyAixov Nouov.

Ou evayduevor oty tagotoa aywyt elxav ol idwov eYeipeL v
aywynv 113/85 evaviiov Twv evaydviwv oIny Taoloay aywynv.
Z1a mhaiowe g ev Adyw aywyig eCNTNoay xou enEtuyay Ty éxdo-
on rpocwpwvoy Statdyuatog faoel Tov apdpov 32 tov Ilegi Auxa-
otnolwv Népov. To xpoowpLvd Sidtaypa ev TELEL cteapdn. Apyd-
TeQd, TO L5L0 EYLVE KOL HE TNV aywynv 113/85.

O evayduevol otnv aywyfiv 113/85 ®atexmEnoay Ty Tapovoay
ayaynv, SLExSixdvIas aToLNUDOELS, TLG OTOLES XaT' LOYVOLOROV
Véonoay OUVETELR TOV NPOCWwELVOD dlotdypatog oty aywylv
113/85. O evaybuevol oty magotioay aywytv Litnoav tny axi-
QWomM TOV ¥AmInpiov evidipatog xawh g emdboeds Tov el Tw
OTL 10 AvidTaTo Awkaotiipuo dev eixev Sixawodooiay va Ty exdixd-
OEL.

To Avartato Axaotipuo, anoggintoviag TV Aitnon, ero@dol-
ot

1. Agot¥ 10 Avidtato Awaatiplo elxev diraodooiav va exdo-
OEL TpoowQLvaY dudtaypa, Bdoe Tov dplpov 32 tov ITepi Awxaotn-
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elwv Nopov, dev vmapye. apgpiolia 611 €xer xan duanodooiay va
exdurdoer oklwon anofnuaotwg Paoa Tov edaglov 3 tov Wdlov
Golpov, av'vplotaviar ol mpotimobioeg, mov To teAevtalo xQoo-
Sropttel yia ™y nagoxiv amofnubaewy.

2.H nopovoa meplntwon dev XaAURTETAL 0RO OMOLAVONTOTE
duataEn tov GeBoov 1 (1)a)- (5) Tov Ayyhixol Noépov The
Administration of Justice Act,1956. QUTE %o ®OAURTETOL QUL TNV
podon 610 £v Adyw ¢pdpo 1 “...and any other jurisdiction connected

with ships...". Ztnv AyyAlav, 6pwg, To Novtodunelo éxer, ue féon my
vopohoyiav, dwarodooiav va exduxdoel ayaytv, wg 1 Tagolod.

H aitnon arogpinteta ue Eoda.
Avogedueves viodéoes: ‘
Walter D. Wallet [1893] P. 202
Evangelismos (English Reports), Vol. 14, p.945*
The Strathnaver [1875] 1 App. Cas. 58

Heirs of the late Theodoros Panayi v. The Administrators of the
Estate of the late Stylianos Ceorghi Mandrioti (1963) 2 C.L.R,
167

Michaelides v. Diakou (1968) 1 C.L.R. 392 at p. 395-

Jupiter Electrical (overseas) Ltd, v. Savvas Costa Christide (1975) 1
C.LR. 144, atp. 152

Paschalis v. The ship “Tania Maria" (1977) 1 C.L.R. 53 at p.58"
Overseas Shipping and Forwarding Co. v. Kappa Shipping Co. Ltd.
(1971) 1 C.L.R. 248 at p. 252+
Aitnon.

Altnon and toug evayopévoug yia SLaTaypa tov Awxa-
OTNELOV YLO TOV MUQUUEQLORS TNG KATUXWDONCNS, OPEdyL-
oG %A £XS00NG TOU XANTNQEIOV EVIAARATOS KAL) TOU XAN-
TNEiov evidApatog cav vouk@ ofdopo xam OtL 1o
AuaotigLo dev €xeL dunalodooia va exdrdoeL Tnv vode-

on.
A. Beo@ilov, yua TOVS QLTNTEC-EVayOUEVOUS,

A. Xafapdg, yra tovs xaf’ wv n altnon-evayovies.

Cur. adv. vult.
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O Awaotig ®x. Anunrouddng avayvnoe tnv axéiovin
WTOPaa.

AHMHTPIAAHZ, A: Mt tnv altnon Tovg Tov Ratayw-
ondnxe otnv aywyn avti, ®al Tov elvalr ota AyyAurd, oL
EVQYOUEVOL TNTOUV: -

"(a) An order of the Court setting aside the filing,
sealing and issue of the writ of summons and/or the writ
of summons in the above case as being unfounded in Law
and/or the Court has no Jurisdiction to try the case and/or
as being an abuse of the process of the Court, and

(b) Any other relief the Court might find proper to
grant, and

(c) the costs incurred so far in the above action, and
(d) The costs of the application."”

("(a) Alatayn TOV AXQOTNELOY KE TNV OITOIX VO X L-
QUIVEL TNV HATAXWQLON, 0QEAYLON KL £XOO0T TOV XANTY-
QioV EVIGARATOS ®a/f] TOU XANTNELOY EVICANATOS GTNV
aywyn Og xatd vopo adowun xau 1o AwaotioLo dev
£xev duawodooia va exdixdoer v undbeom, xaum wg
otoTeEAOVoag Katdypnon g dwaduwasiag Tov Aaotn-
giov, o

(B) Omtowadrmore Gihn Begamteia 10 AwwaoTiQLo dew-
pnioeL OTL elvon pémovoa va dolel, non

(v) Ta £E0da moU €Ywvav UEXQL OUEQT OTNV aywYT,
HOL

(8) Ta Eoda tng altnong”).
Eivor 0 woyuoiopds tav altnidv-evayopévey ot 1o

Aaotnolo avtd Oev £xeL duxalodooia va eXOAOEL TNV
aywyn yuotl i asaltnon Twv evayoviwy oTny aywyn Toug
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dev euninter péoa otlg mEovoieg Tov Gebpov 1(1)(a)-(s)
Tov AYyAwov Noépov Administration of Justice Act 1956
(TTegi Amovopng Tng Awalogivng Nopov tov 1956) mov ta
Awaotioua Tng Anpoxpatiag epaouotouy atg vrobécelg
Navtodueiov.

Ta yeyovota g undleong éxouv wg €Ehg: O evaydue-
vOL RoToywEnoay tny Aywyn Navtodueiov vt Ap. 113/85
Ue TV omola amatTovoav amd Toug evayovieg TANQWUN
1oV 100070 Twv 150,000.- Aohhagiwv Apeguis. Trv nuépa
MOV HOTAXWENOQV TNV aywynr, TOUG OL EVAYOVIES OTNV
Aywyn 113/85, Titnoav xar migay mpocwwvd dudtayua
TOU ALXQOTNQIOV YE TO OTOLO OL EVAYOUEVOL OTNV oYW
QUTY EUTOBILOVIOY QIO TO VA TWANCOVY, VIToBHEVGOUVY 1
pe orotodnmote TEONO amofevioovy N va mEdEouv
0,TLONTOTE GAAO OxeTWA pe 10 mhoio "NIC" uéypr meganté-
ow datayng Tov Awaotngiov.

Tnv aitnon Toug oL evayovieg oTnv Aywyy 113/85 Bdot-
oav 010 GpBpo 32 tov Iepl Axaotnpinv Nopov, 14/60,
TLOV TTQOVOEL: -

"32(1) Tnpovuévou oLoUdTOTE SLAdLRACTIXOV KAVO-
VIOROU £X£a0TOV SirastrioLloy, £V 11 QOKNOEL TNG TOALTL-
#Mg auTov Swaiodoaiag, duvarar va exdidn amayopev-
THov Owdtayua (nagepsimrov, Sunverés, M mEOoTQ-
®TOV) N va dLopiln aguAnTIny e1g mdoag Tag EQL-
TTWOELS €15 g TO OWaoTQLOV ®QILvEL TOUTO dixalov 1)
TQOOPOQOV, xaitol dev aElovvial 1 xopnyouvial ouov
UET' QUTOU QITOLNULOOELS 1) ALY Depameia:

Notital OTL TOQEUTIMTOV QITOYOQEVTIXOV dLdTOYpa
dev Ba exdidetal extog edv 10 duaotiplov teavoroundn
OTL VIGEYEL oofapov TNTnua 1pog exdixaoly xatd v
e onpoatnoiov Swudwaociav, OTL VIGpKEL TBAvVOTNG
OTL 0 evaywv dwarovtal e1g Bepastelay, xaw OTL ExTOg
edv exd00 maQENTTiCTTOV ATAYOQEVTIXROY dudTaypa, Oa
elvar dvororov 1 advvatov va amovepndr mAndong di-
HALOOTVVT €15 PETAYEVESTEQOV OTASLOV.
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(2) Owovdnmote magepmintov ddtaypa, exdobBév ovp-
Poves Tw £dagiw (1), divatar va exdobr vd ToLov-
Toug OROVg xa nteolinobéceg wg 10 dvaotipov Bew-
oel  dirawov, xow 1O dwkoaotipov  SUvatan  xob
owovdrimote xpovov, eni artodelber evAdyov aitlag, va
axvemaon 1) TRosTomoLian oLovdtoTe ToUToV dudtay-
pna.

(3) Edv 1iBehe gavi &g 10 dukaotiplov 6t oLovdY-
mote exd00fv amayoQevTikdv Sudtayua SuvApeL Tov
edagiov (1) eBaolobn eni avemaguav Adywv, 1 eav 1
aywynh Tov evayovtog amotiyn 1 €xm exdobn andpaoig
evavtiov autov ouveneic magaheipews i GAAWG Kaw
pavi e1g 10 dinaotiplov 611 dev vmnigyxe nibovr) Baolg
dLa TV £YEQOLV TG aywyg, TO dixaoThiglov duvata,
£av vouiLn toUto MEETOV, QLTNHOEL TOV EVOYOUEVOY VO
SLATEEN TOV EVEYOVIO VO TANQWOT £LG TOV EVAYOUEVOV
TOaOV, OMEQ Qaivetal £1g to duaotiguov 6TL amtotelel
e0AOYOV atotnuimaty Tou evayoptvou da Tag damdvag
%at v BAABNY 1TLg TOOCEYEVETO ELG QUTOV JLat T1iG EXTE-
AfoEwg TOV dLoTdypatog.

ITAnpwpr aotnuudoews, duvdpet Tou edagiov Tov-
1oV, Ba eivay xwAvpa S olavdinote aywyiv &' amoln-
HUDOELS EV OXE0EL TTROG O, TLONITOTE EYEVETO CUVENELD TOV
duatdyparos. Kol edv touadn aywyt £xn %0n eyept to
duxaoriplov divatan va StanéyPm autiv xatd ToloUutov
10OV xaL Eni TOLoUTOLS OQOLS, wg Mbede Bewpnoer
TOVUTO TRETOV.”

ZTNV aitnomn TV EVAYOUEVIV OL EVAYOVTES ROTAXWON-
oav £voTaon.

'‘Opog 1oV T0 AaotTiipLo enéPaie yua TV £xd00m TOV
EOcWELVOY diatdypatog fitav O6TL oL evayovies Ha £mpene
va xatabéoovy o010 Aaotholo eyyimon yua J000
£10,000.- oe petontd 1 Tooamelun eyyimon av fifehe Qavel
Ot 10 Awdtoypa dev £ngeme va eiyxe exdobel ("to be
answerable for damages if it appears that this order ought
not to have been given").
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Ou evayouevor xotaxwonoav altnon pe tnv omoia Cn-
10000V ONWS TO TEOoWELVY didtayua axvewbel alrd o¢
Eftnoayv TNy avEnon Tov moooY TG EYYUNOTS IOV TO ALKa-
ot1oL0 xafGQuoE o¢ TEQUTTWON 7OV oL Evayopévol vgilota-
V10 EnpLd and tTnv £x8001 TOV TEOCWELVOY LOTAYUATOS.

215 3 ZentepPoiov, 1985, o Suny6p0s TV EVAYOVIOV
ant6ouEe HE 8Mhwot Tou evimiov Ttou duxaagingiov to mEo-
owELvo dataypa o 8e SnydQog TV EVAYOREVEV EMLQU-
Aake ta duauwpard toug dnhwvoviag ta axdiouvba: I
should like to reserve the rights of the defendants for this
unjustified injunction which has been drawn up in breach of
the terms and conditions of the order concerned ..."

211G 28 ZemtepPpliov, 1985, ou evdyovieg andouvpay Tnv
aywyn Tovg pe emLpUAaEn twv duauwpdtwv tovg. To oyg-
TLXO QAKX TLHO TOU ALHaOTNOLOU AEYEL:-

"%. BevomovAog Zntovpe Gdewa amd 1o AkaoTtigLo
va amooufel n aywyn pe eXLQUACEN TV duolopdTwV
pag. 'Exactog twv dradirnwv 0o vrootel ta Sxéd tou
tE0da.

®a HMamadeoviiov: ZupQwva.

AIKAZTHPIO: Magoyweeitar Gdewa va amooupdel
n vnobeon n onoia cav amotéheoua amopintetar. H
anéppun tng vrobiotwg dev Ba omotehel XwAvpa ywa
v €yepon véag aywyng pe 1o Suo enidixno Bépa. ‘Exa-
a10g TV dradixwy Ba vrootel Ta Sund tov £Eoda.”

Z115 5 Anpuiiov, 1986, oL evayOUEVOL RATAXWHQNOAV
aitnon dua ®xAMOEWS, TTOV 0QIOTNHE YLa aXEOUON OTLS 26
Ampiiiov, 1986, pe Tnv onoia Tnrovoav:-

"(a) An order ordering the Plaintiff to pay to the
Defendant US$105,727.= or its equivalent in Cyprus
currency as reasonable compensation for expenses,
losses, and damages occasioned to the Defendant by the
execution of an interlocutory order given in this action
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on the 4th of May 1985.
(b) Costs.”

ZTg 26 Anpuiov, 1986, To Atnaotiolo, peta and on-
ADOELS TV dunydpwY Twv dladirwy, avéBake Tnv aitn-
OnN TV EVAYOUEVOV yIa TS 29 Angihiov, 1986 xau wpa
9.00 m.p.. 'Onwg paiveton amd 1o axelo tng Aywyig 113/
85, AOYW PN EUPAVLONG TWV EVAYOUEVOV-QLTNTOV, TO Aixa-
oT1QLO OTLS 9.45 .., ®aTOITLY alTnong Tov duinyéQov Twv
EVaYOVTWV, andQouype TV aitnom.

2115 12 Malov, 1986, xataxwendnxe n Aywyn avt, pe
TNV OMOLQ OL EVAYOVTES LNTOVV: -

"(a) US$105,727.00 or its equivalent in Cyprus
currency as reasonable compensation for expenses, 10sses
and damages occasioned to the Plaintiff by the execution
of an interlocutory order given in Admiralty Action No.
113/85 on the 4th day of May 1985 and/or by lodging the
said interlocutory order as a charge on the Cyprus ship
"NIC" and/or for wrongful detention of the said ship, or
otherwise.

(b) Costs.
(c) Interest at 9% per annum from 4th May 1985."

Metd v ®atay®dOLon g amaitnong twv evayoviwy,
TN VNEQAOTLONG TWV EVAYOUEVOV KL TNG AITAVINONG 0TV
VIEQGOTLAN Qtd TOUG EVAYOVIES, OL OLXTYOQOL TV EVAYO-
HEVOV XATOXOENoAY aitnon pe tnv omoia Tntovoav 6mwg
TO VOULHA EQWTNUATA TTOV EYELQOVIAV OTLS TAQXYQAPOVS
1, 2 xou 3 g vmeQdomLong Tovg anogacifoviav and to
AaoTiOLO ITOLY TNV axedaan Tng aywyns.

Ta vouLXd eQWTAUATA IOV HE TNV QLTNOT] TOUS OL EVa-
yopevoL LRTnoav va amoQasLoToUV gival:-

"1. Defendants raise the preliminary objection that this
798
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Action cannot proceed as there applies the doctrine of
Res Judicata in that the same claim was tried and finally
adjudicated in Admiralty Action 113/85 upon the
Application of the Plaintiffs dated 4 April, 1986. This
application was dismissed by the Court on the 29th of
April 1986, due to the default of the Plaintiffs to appear
at the Hearing.

2. Without prejudice to the above, Defendants further
raise the preliminary objection that the Plaintiffs are
estopped from raising the present action and claim in that
they accepted and consented to the withdrawal of the
Admiralty Action No. 113/85, in which the interlocutory
Order was granted, without any reservation as to
Plaintiffs' (Defendants in the said Admiralty Action 113/
85) rights whatsoever. Particularly at the Appearance
before the Court on the 28th September 1985 the
Plaintiffs (Defendants in Action 113/85) unreservedly and
unconditionally agreed to the withdrawal of the said
action with the reservation of the defendants' (Plaintiffs
in the said Action 113/85) rights to file a fresh action on
the same subject matter.

3. Furthermore and without prejudice and/or in the
alternative to the above, Defendants raise the
preliminary objection that Plaintiffs’ claim discloses no
cause of action and the present action is not legally
founded as the action in which the interlocutory order
was given and on which they base their claim, has been
dismissed and does not exist any more and therefore no
legal rights of any nature of the Plaintiffs can be created
thereinto.”

Ou evaryovieg rataxwEnoay £vataoy otny alinon twv
EVOYOUEVIOY %aL TO AOOTHQLO, RETH TIOV RUTUWENOHAY
YOOsTTEG aryOQeVaeLs amod Toug duadinovg, eEEdwoe Ty and-
paon tov N onmota emovvanteton wg Hapdommpa "A" otny
anoéQaon LoV avtn.

Me v aitnon mov xatayweithme atd 10 dwnydpo
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TWV EVAYOUEV@V, TTOV QVTIKATEGTNOE TOV aQynG SL0QLouE-
vo and autotg duxnydpo 1oug, oL evayopevol Tnrouv g
Ocoameieg oV £xw ovagépel TNV axh g andPaos
pHov.

To 9épa oV KATA TN YVOUN POV TIQETEL VO ANOPasion
otV alinon twv evayopévov eivar ®atd 1600 N aywyt
TV evayoviov gurinter omn dixarodooia tov Navrodi-
nelov.

Zopewva pe Tig mpovowes tov Ilepl Awxaotnpinv
Nopov, 14/60, énwg £xe. tpomomolnfel, xau Wiaitega 1o
G000 19, 10 AvdTUTO ALXOOTIQLO £XEL TV QTOHAELOTLKY
EWTOSLHN dnarodooia wg Navtodireio. '‘Ooov agogd To
£QaQUOLOpEvO dixaro, 1o @pbpo 29(2)(a) tov idlov Nopou
nEovoel Gtu:-

"29(2) To Avotatov AaoThQLO €V TN QORNOEL TG
dunaodooiog

(o) &' ng meQUBERANTaL duvauel TNg TaEayRdgov (a)
tov GpBpov 19 Ba epagudtn, Tnoovpéviv Twv dratdEe-
WV TWV TaQaYQapwyv (y) xau (€) Tov edagiov (1), 10 vid
TOV AvTatou Awaotnoiov tng Awaogldvng ev Ay-
yhia, eV TN 0OXNOEL TNS £l vauTingy voBEsewv dural-
0d00inog autoly eQPAQUOTOUEVOV XATA TNV TIQO TG TuE-
pag aveEapinoiag nuépav Sixatov, wg Ba ergomonor-
(1o ToUTo dua vépov Tng Anpongariag.”

O vépog ov pey L Ty nuépa ov eyrabdoibmee n Kv-
mouaxt) Anuoxpatia loxve oty Ayyhia eivar The
Administration of Justice Act 1956, (Ilepi Amovopng tng
Awaloouvng Nopog tov 1956) oxetivé de pe v aitnon,
IOV EivaL EVEITLOV POV YIa VO amopadion, eivan Ta ¢pdpa
1 xaL 3 OV FTEOVOOUV:-

"1. Admiralty jurisdiction of the High Court

(1) The Admiralty jurisdiction of the High Court shall
be as follows, that is to say, jurisdiction to hear and
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determine any of the following questions or claims - (a)
any claim to the possession or ownership of a ship or to
the ownership of any share therein;

(b) any question arising between the co-owners of a
ship as to possession, employment or eamings of that
ship;

(c) any claim in respect of a mortgage of or charge on
a ship or any share therein;

(d) any claim for damage done by a ship;
(e) any claim for damage received by a ship;

(f)y any claim for loss of life or personal injury
sustained in consequence of any defect in a ship or in her
apparel or equipment, or of the wrongful act, neglect or
default of the owners, charterers or persons in possession
or control of a ship or of the master or crew thereof or of
any other person for whose wrongful acts, neglects or
defaults the owners, charterers or persons in possession
or control of a ship are responsible, being an act, neglect
or default in the navigation or management of the ship, in
the loading, carriage or discharge of goods on, in or from
the ship or in the embarkation, carriage or disembar-
kation of persons on, in or from the ship;

(g) any claim for loss of or damage to goods carried in
a ship;

(h) any claim arising oui of any agreement relating to
the carriage of goods in a ship or to the use or hire of a
ship;

(j) any claim in the nature of salvage (including any
claim arising by virtue of the application, by or under
section fifty-onc of the Civil Aviation Act, 1949, of the
law relating to salvage to aircraft and their apparel and
cargo);
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(k) any claim in the nature of towage in respect of a ship
or an aircraft;

() any claim in the nature of pilotage in respect of a
ship or an aircraft;

(m) any claim in respect of goods or materials
supplied to a ship for her operation or maintenance;

(n) any claim in respect of the construction, repair or
equipment of a ship or dock charges or dues;

(o) any claim by a master or member of the crew of a
ship for wages and any claim by or in respect of a master
or member of the crew of a ship for any money or
property which, under any of the provisions of the
Merchant Shipping Acts, 1894 to 1954, is recoverable as
wages or in the court and in the manner in which wages
may be recovered;

(p) any claim by a master, shipper, charterer or agent
in respect of disbursements made on account of a ship;

(qQ) any claim arising out of an act which is or is
claimed to be a general average act;

(r) any claim arising out of bottomry;

(s) any claim for the forfeiture or condemnation of a
ship or of goods which are being or have been carried, or
have been attempted to be carried, in a ship, or of the
Testoration of a ship or any such goods after seizure, or
for droits of Admiralty.

together with any other jurisdiction which either was
vested in the High Court of Admiralty immediately
before the date of the commencement of the Supreme
Court of Judicature Act, 1873 (that is to say, the first day
of November, eighteen hundred and seventy-five) or is
conferred by or under an Act which came into operation
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on or after that date on the High Court as being a court
with Admiralty jurisdiction and any other jurisdiction
connected with ships or aircraft vested in the High Court
apart from this section which is for the time being
assigned by rules of court to the Probate, Divorce and
Admiralty Division.

(2) The jurisdiction of the High Court under
paragraph (b) of subsection (1) of this section includes
power to settle any account outstanding and unsettled
between the parties in relation to the ship, and to direct
that the ship, or any share thereof, shall be sold, and to
make such other order as the Court thinks fit.

(3) The reference in paragraph (j) of subsection (1) of
this section to claims in the nature of salvage includes a
reference to such claims for services rendered in saving
life from a ship or an aircraft or in preserving cargo,
apparel or wreck as, under sections five hundred and
forty-four to five hundred and forty-six of the Merchant
Shipping Act, 1894, or any Order in Council made under
section fifty-one of the Civil Aviation Act, 1949, are
authorised to be made in connection with a ship or an
aircraft.

(4) The preceding provisions of this section apply - (a)
in relation to all ships or aircraft, whether British or not
and whether registered or not and wherever the residence
or domicile of their owners may be;

(b) in relation to all claims, wheresoever arising
(including, in the case of cargo or wreck salvage, claims
in respect of cargo or wreck found on land); and

(c) so far as they relate to mortgages and charges, to
all mortgages or charges, whether registered or not and
whether legal or equitable, including mortgages and
charges created under foreign law:

Provided that nothing in this subsection shall be
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construed as extending the cases in which money or
property is recoverable under any of the provisions of
the Merchant Shipping Acts, 1894 to 1954,

3. Mode of exercise of Admiralty jurisdiction 5

(1) Subject to the provisions of the next following
section, the admiralty jurisdiction of the High Court, the
Liverpool Court of Passage .. may in all cases be
invoked by an action in personam.

(2) The Admiralty jurisdiction of the High Court may 10
in the cases mentioned in paragraphs (a) to (¢) and (s) of
subsection (1) of section one of this Act be invoked by an
action in rem against the ship or property in question.

(3) In any case in which there is a maritime lien or -
other charge on any ship, aircraft or other property of 15
the amount claimed, the Admiralty jurisdiction of the
High Court, the Liverpool Court of Passage ... may be
invoked by an action in rem against that ship, aircraft or
property,

(4) In the case of any such claim as is mentioned in 20
paragraphs (d) to (r) of subsection (1) of section one of
this Act, being a claim arising in connection with a ship,
where the person who would be liable on the claim in an
action in personam was, when the cause of action arose,
the owner or charterer of, or in possession or in control 25
of, the ship, the Admiralty jurisdiction of the High Court
and (where there is such jurisdiction) the Admiralty
jurisdiction of the Liverpool Court of Passage ... may
(whether the claim gives rise to a maritime lien on the
ship or not) be invoked by an action in rem against - 30
(a) that ship, if at the time when the action is brought it
is beneficially owned as respects all the shares therein by
that person; or C
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(b) any other ship which, at the time when the action is
brought, is beneficially owned as aforesaid.

(5) In the case of a claim in the nature of towage or
pilotage in respect of an aircraft, the Admiralty
jurisdiction of the High Court, the Liverpool Court of
Passage ... may be invoked by an action in rem against
that aircraft if at the time when the action is brought it is
beneficially owned by the person who would be liable on
the claim in an action in personam.

(6) Notwithstanding anything in the preceding
provisions of this section, the Admiralty jurisdiction of
the High Court, the Liverpool Court of Passage ... shall
not be invoked by an action in rem in the case of any
such claim as is mentioned in paragraph (o) of subsection
(1) of section one of this Act unless the claim relates
wholly or partly to wages (including any sum allotted out
of wages or adjudged by a superintendent to be due by
way of wages).

(7) Where, in the exercise of its Admiralty
jurisdiction, the High Court, the Liverpool Court of
Passage ... orders any ship, aircraft or other property to
be sold, the court shall have jurisdiction to hear and
determine any question arising as to the title to the
proceeds of sale. |

(8) In determining for the purposes of subsections (4)
and (5) of this section whether a person would be liable
on a claim in an action in personam it shall be assumed
that he has his habitual residence or a place of business
within England and Wales."

Ou eviyovieg otnv €vogun SMAwoN mavw otV onola
Baowoav tnv £votach Toug otV altnon TWV EVOYOREVQV
(ide mapdypago 6), woyvpiotmav 6TL 10 Aaotiglo £xeL
duxanodooia va exdimdoer v aywyn faoelr Tov apbpov 1
(1)(c) Tov Administration of Justice Act, 1956, xai Tng Oi-
xawodoaiag tov High Court of Admiralty pe tnv omoia ne-
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OUYIAAAETO HaL QOHOVOE GRETWS TIQLY TNV EQUOUOYN TOV
Supreme Court of Judicature Act 1873. Enlong, ov evayo-
VIEG 0TIV €V AOYW Evoprn dNAWaN Tovg wyvplotmxay 6tL
70 Aaotiglo éxel duxawodosia va exdirdoel v aywyn
autr dSuvaper Tov tehevtaiov pépovg Tou dobpov 1(1) Tov
NOopov tov 1956, ywati n anaitnon toug oxetileron pe
mhoio (as the claim is connected with a ship).

To oyetund amdonoopa Tov Gpboov 1 tov Nopov tov
1956 Aéyer "and any other jurisdiction connected with ships
or aircraft vested in the High Court apart from this section
which is for the time being assigned by rules of Court to the
Probate, Divorce and Admiralty Division”.

AgoU to Navtoduxeio éxer duarodooia va exdooEeL
OTTAYOQEVTLRG SLOTAYUOTA SUVANEL TWV TEOVOLWY TOU G-
Bpov 32 tov Mepi Awaotnpiwyv Nouov, 14/60, dev vmagyet
apguBolria mwg gxel kol duxarodooia va emdindoel ooln-
KUDOELG EVAVTIOV EVAYOVIQ av Qavel OTL TO CITAYOQEVTIXG
Sudraypa mov eEédwoe foaoiobnue o avemapreic Adyous 1
TOUg GAlovg Abyoug mov nabogiler 10 edagio 3 Tov Go-
Bpov toutov. Eivat enmiong xabapd 6t 0 evayduevog di-
RALOUTOL, EVOPEL TNg SEUTEQNS naQaypagpou tov edagiov
3, Vo QITQUTAOEL ME aywYY] QTOCUUDOELS Y100 Enpiég tov
VIEGTIHE AOYW TOVU dLATAYUATOS, VOOUPREVOU OTL TETOLEG
omolnuwoelg dev €xouv emwdwaotel mpog Operdg tov
UETA O iTnam TOV EVAYOUEVOD 0TV QYWY OTTV Omola
exd00mMe 10 amayopevtnd Sudtayua. AweBafoviag TiC
npovoleg Tov Gpboov 1(1)(a)-(s) Tou Ayyiwrov Nopou tov
1956, ®abwg naw 10 oxeTwd andonaopa Tov Gpboou 1(1)
10 070i0 £xw avagéget Lo Tavw, Bolonw nwg N artaitnon
TV EVAYOVIQV OTNV aywyn auti] Sev ®oAUVITETOL ONd
QUTEC,

Zinv Ayyhia, oTnv mepltwon ov TAoiL0 GUlATpOnKe
adLroloAOYNTa, 10 Navtodixeio £xel Sunalodooia oe aywyn
va &TOLKAOEL TQOG OPEAOS TOU EVAYOUEVOU CTOLTIMLDOELS
%Ol TO Suraiwpd Tov avtd eivar napdAANAo Le eXELVO OV
€XEL 0TO KOLWOdinalo (in common law) OV avILOTOLXEL UE
™ dwawodooia Tov Emagraxol. Awaoctngiov otnv
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Kafodnynuxi amogaon yua 1o Oépa avtd sival n
Walter D. Wallet (1893] p. 202, ®afwg xaL oL amo@paoelg
Evangelismos (English Reports Vol. 14 p. 945), xaw The
Strathnaver [1875] 1 App. Cases 58. ZTig oehideg 205 - 206
g Walter D. Wallet, o Auaotig Sir Francis H. Jeune
AEYEL:-

"No precedent, as far as I know, can be found in the
books of an action at common law for the malicious
arrest of a ship by means of Admiralty process. But it
appears to me that the onus lies on those who dispute the
right to bring such an action of producing authority
against it. As Lord Campbell said in Churchill v. Siggers:
To put into force the process of law maliciously and
without any reasonable or probable cause is wrongful;
and, if thereby another is prejudiced in property or
person, there is that conjunction of injury and loss which
is the foundation of an action on the case." Why is the
process of law in Admiralty proceedings to be excepted
from this principle? It was long ago held that an action on
the case would lie for malicious prosecution, ending in
imprisonment under the writ of excommunicato capiendo
in the spiritual court: Hocking v. Matthews. It can,
therefore, hardly be denied that it would have lain for
malicious arrest of a person by Admiralty process in the
days when Admiralty suits so commenced, just as for-
malicious arrest on mesne process at common law, But if
for arrest of a person by Admiralty process, why not for
arrest of a person's property? I can imagine no answer,
and the language of the reasons of the Privy Council in
the case of The Evangelismos quoted with approval in
the late case of The Strathnaver appears to me to treat
the existence of such an action at common law as
indisputable. The words to which I refer were employed
by their lordships in speaking of the arrest of a ship in a
salvage suit. Their lordships say 'Undoubtedly there may
be cases in which there is either mala fides, or that crassa
negligentia which implies malice, which would justify a
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Court of Admiralty giving damages, as in an action
brought at common law, damages may be obtained. In
the Court of Admiralty the proceedings are, however,
more convenient, because, in the action in which the
main question is disposed of, damages may be awarded.'

Probably the reason why no example of such an action

at common law is to be found, is that superior
convenience, though not exclusive jurisdiction, to which
the above words refer. As the Court of Admiralty, when
setting aside the arrest (which would be the preliminary
to a common law action), could do full justice to the
injured person, he would not, and probably could not,
subsequently resort to a common law tribunal.”

‘Exovtag vitoyn pov tnv mo ndvw Ayyhuxt] voporoyia,
£XW HATAANEEL OTO CUUREQUOUT TTWG KAL OTNV TEQLITWOT
adraLtoAGYNTING EXS00NS QATaYOQEVTIXROY dLUTAYRATOSG, HU-
vGuer Tov dpBpov 32 tov Nouov 14/60, to Navtoduxeio
£xeL OwvoLodoaio va emlAngiel aywyng ue Ty omoia o eva-
YOV QUTALTES EVAOYN QITOCNULWON YL TIS SQITAVES HOL 11
BAGPN mov vréotn Adyw Tng €xdoong TOU ATAYOQEVTLRO
SLaTdypaTos,.

I'a Tovg mo v Adyous Ppiore mwg 1o Navtodixeio
£xeL duxanodooia va endixaoel TNV aywyn auti.

O cntnréc-evaydpevol va Ihngooouy 1o ¢£0da g al-
TNONG GUINS.

Ta €éE0da va extiunfoiv atd tov Ipwioxoilnty Tov
Awaginpiov.

Altnon aropgimretar pe Eoda.
IMopaptpa "A"

The present proceedings arose as a result of an
application made by the defendants, by which they seek an
order of the Court directing that the questions of law raised
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in paragraphs 1, 2 and 3 of their answer, be set down for
hearing at a date prior to the hearing of the action. The
application is based on rule 89 of the Cyprus Admiralty
Jurisdiction Order 1893.

The application was opposed by the plaintiffs,
respondents in these proceedings, on the ground that the
facts relied upon by the defendants - and which are apparent
on the face of the proceedings - involve issues of facts
without proof of which the points of law cannot be resolved
and, also, that the summons for directions was filed
belatedly and while the action had been set down for
hearing.

The questions of law for the hearing of which the
defendants pray for their hearing prior to the hearing of the
action, are the following:

"1. Defendants raise the preliminary objection that this
Action cannot proceed as there applies the doctrine of
Res Judicata in that the same claim was tried and finally
adjudicated in Admiralty Action 113/85 upon the
Application of the Plaintiffs dated 4 April, 1986. This
application was dismissed by the Court on the 29th of
April 1986, due to the default of the Plaintiffs to appear
at the hearing,

2. Without prejudice to the above, Defendants further
raise the preliminary objection that the Plaintiffs are
estopped from raising the present action and claim in that
they accepted and consented to the withdrawal of the
Admiralty Action No. 113/85, in which the interlocutory
Order was granted, without any reservation as to
Plaintiffs (Defendants in the said Admiralty Action 113/
85) rights whatsoever: Particularly at the Appearance
before the Court on the 28th of September 1985 the
Plaintiffs (Defendants in Action 113/85) unreservedly and
unconditionally agreed to the withdrawal of the said
action with reservation of the Defendants' (Plaintiffs in
the said Action 113/85) rights to file a fresh action on the

809



Anunrouadng, A, Greenock Nav, Co, v, Tradax S.A. (1990)

same subject matter.

3. Furthermore and without prejudice and/or in the
alternative to the above, Defendants raise the
preliminary objection that Plaintiffs’ claim discloses no
cause of action and the present action is not legally
founded as the action in which the interlocutory order
was given and on which they base their claim, has been
dismissed and does not exist any more and therefore no
legal rights of any nature of the plaintiffs can be created
thereinto.”

Written addresses were filed by counsel, in which the
case and submissions of each party were put forward.

It is well established by authority that although it is
highly undesirable for cases to be heard piecemeal, when
serious questions of law that do not involve facts for
deciding them are raised, and which are apparent from the
pleadings, and which, if decided in favour of the party raising
them, would dispense with any further trial, they should be
decided before the trial and that in such a case the party
raising them must apply to the Court for their deter-
mination.

The above were decided and applied in a number of cases
and in this respect see Heirs of the late Theodoros Panayi v.
The Administrators of the Estate of the late Stylianos
Georghi Mandrioti (1963) 2 C.L.R. 167; Michaelides v.
Diakou (1968) 1 C.L.R. 392 at p. 395; Jupiter Electrical
(overseas) Ltd. v. Savvas Costa Christide (1975) 1 C.L.R.
144, at p. 152; Paschalis v. The ship "TANIA MARIA’,
(1977 1 C.LR. 53, at p. 58; Overscas Shipping &
Forwarding Co. v. Kappa Shipping Co. Ltd. (1971) 1 CL.R.
248, at p. 252; Rules of the Supreme Court (White Book)
1960, 0.25,1.3, at p. 572.

As it appears from the pleadings filed in this action, the
defendants-applicants filed in the Admiralty Registry an
Action under No. 113/85, against the present plaintiffs, by
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which they claimed damages for alleged freight, demurrages,
premia and consequential losses alleged to have been caused
by the breach of a charter party. Later on, the present
defendants obtained, on an ex-parte application, an inter-
locutory injunction, by which the plaintiffs were restrained
from selling, mortgaging, alienating or otherwise dealing
with the ship NIC, the property of the plaintiffs. The
plaintiffs then moved the Court for the discharge of the
order and on the 3rd September, 1985, the Court discharged
it. On the 28th September, 1985, the defendants withdrew
the said Admiralty Action, which was then dismissed with an
order that each party would bear its own costs.

It is the allegation of the plaintiffs that before the issue of
the said order, they were negotiating the sale of the ship at
the price of U.S. Dollars 121 per L.D.T. and that because of
the order they lost the opportunity to sell their ship. In
addition, by their petition they claim additional damages.

In reply to the allegations made by the plaintiffs in their
petition, the defendants allege that Action No. 113/85 was
withdrawn without prejudice to their rights to file a fresh
action on the same subject matter and that the plaintiffs
made no reservation whatsoever as to their rights. They
further allege that the plaintiffs are estopped from raising
such claim as they had consented to the discharge of the
order and to the return of the document of guarantee.

Having in mind the case of each side as this appears in
their pleadings, I am inclined to agree with counsel for the
plaintiffs - respondents in these proceedings - that the
substratum, upon which the issues of res judicata and
estoppel are raised in the answer, is based on facts and that
the issues cannot be resolved without the Court having
before it all the facts of the case. In view of my above
finding, I consider it unnecessary to deal with the question
raised by counsel for the respondents that the application
was filed belatedly.

In the result, the application is
dismissed with costs.
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