o i
14

(1990)
10 Avyototov, 1990
[ETYALANIAHZ, Afovig)
BALM MARITIME COMPANY LIMITED,
Eviyovreg,
V.
BIOCHEMIER.O.S.E. LIMITED,
Evayouévuy.
(Yad0eom Naviodixeiov AQ. 52/84).

Navrodixeio — Hpaxtxii — Enidoan xAntnpiov evidAuatog oe Etai-

peiav e vouxiv mgoowmxdtra — Awadwaotixol Kavoviouoi
Avwrdrov Awiaotngiov ( Auatodovia Navtodixeiov ), Kav. 20 &
21, xau o Hepi Eraupeiddy Nouog, Keg.113, dpBgo 372 — Ziviay-
ua, Apfpo 30.3 (@) & B) — Enidoon xAntnpiov o€ dyvwato otnv
etaigeia rpdowno, alrd oto Eyyeypauuévo Ipapeio tg, evd ev
yvioer evaydviwy n Eraipeia eixev allov ta ypageia tng —
Aywyrj bev mepuril 8¢ oe yvon T Etarpeias — H ev Adyw emidoon
dev ixavomoiel v avviayuatixijv agotmdlcom — Altnom yux axv-
owom g anopdoews, oV eixe Anglel Adyw rogadeivewms eppavi-
otws — O gvayduevor Aumtés dixaiovviar otnv Oepaneiav ex
debito justitiae,

Suvrayuantixd Aixaio — Aixn — Eniloon Aywyric — Zuviayuaq,

Apfpo 30.3 (@) — Ovdelg dixdleran aviprovorogs — H mpdfieym
ato 30.3 (a} eivae yswjxrj xau mEQLAauBdver xa agtinés vrolEoes.

Epunveia Néuwv — Eyypagpo (Document) oto dpbgo 372 tov Hegi

Ergewyv Nopov, Keg.113 — Hepldapfdver Kinmipw-Eviaiua
ot Aywvij.

Navrodixeio — IMpaxtinr — Anopdoes Angleioes eprjunv duadixou

— Hagouegouds — Egaguoatées Apxés — To Hepi Aixaiodo-
oiag tov Kunpuaxot Navtodixeiov Avdrayua, 1893, Kav. 41 & 43
— Balm Maritime Co v. Biochemie R.Q.5.E (1986) 1 C.L.R. 303 xa-
QEté0n e emdoxiuaciav — AQXETS, av oL evayduevor xatadeibovy
ot vdpxer xodt ™ miote ovinoiown vadleon — To Awaotripio
ot10 oTddI0 auTé dev akioroyel TNV EVOILOV TOV uagrvpiay.

Zvufdoes — Yevdeis napaotdoeis ( Misrepresentation ) — O Mepi

SvuPdoewv Nopos, Kep. 149, dolpo 19 (3) — "Zuwiilng emuéicia”
( Ordinary Diligence) — Eivaw n emuéleia Tov xoivou avipduov
— Hpoanaitotviai wéoa xaw eVAoyog xpovos mpo s dnuovpyias
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1 AAA. Balm Co. v. Biochemie Rose

TG WEOXPEDTEWS aumoxaAthiews e adibeag,

Aéseg xan dodoeis — Eyypago ( Document ) oto dpfgo 372 tov

Ilepl Eraiperayvv Népov, Kep. 113 — Hsg:.layﬁdvs: Kintigio
Evraiua ae Aywyr].

AéEeig xau Podoels — "Ordinary Diligence”, oto dp6po 19(3) Tov Hepl

Zvufdoewv Noyov, Kegp. 149,

To Khinmipuo ‘Eviohpa otnv topovoa Ayayn enedobn oto Ey-
yevoappévo I'oageio g evayopbvng Etaupeiag, alhi ge Gyvwato
o' avtfiy wpdowrno. Elvaw avaviikexto 6TL eV YVOOEL TWV EVayo-
vIwv 1) evayopfvn elye ta yoagela TG xaw AeLtovpyoloe TV emuyel-
enot} g oe GAAn Seibuvon, dnhadh otnv Biopmxavun repuoxm
Zrpofdrov. H evayoptvn dev éhafe yviom g Aywoynis, napd
pdvov Otav xAntipag Tov Awagtnpiov exconépdn Ta ev Adyw Yoa-
gela T oty Buopmavixi tepwoxt] Ztpoféiov npog extéieon g
ano@dotws otnv wg dvw aywoyn, 1 orola eixe oto HetaEy Anglel
Adyw mapakeipews tng evayoptvng va epgavicOel evdmiov Tov At-
®aotngiov.

Q¢ 0O TELEOA 1 EVAYOUEVT) XATEXDENOE TNY Tagotoay Altnom
yux axUowan TG QIOPAEJEWS KAl GAELaY ERPAVITEWS HAL XATAYW-
phioews Y mepaonloews.

To AvHTaTo AOOTHQWD, CILOOEXOREVO TNV ALTNOT, OVEAVOE pE
avagopd otnv voporoyiav Tig vouxés apxfs, TOV TEOXVTTOUV
and Ta IO TAVE TEPLANITLRG ONUELDIATA, XKUTAATYOVIAS OTO OU-
prépaopa 6TL 1 andpaon npéner va axvpwlel ex debito justitiae,
Loty untd Tig meguotdoelg i enidoon dev unogovoe va Oecpnlel ot
LHAYOTIOLOVTE TNV Zuviaypatikriv emraytiv ( Apdpo 30.3 (o) xaw (B)
Tov Zvvtdypatog). Ev mdon neguntwoel €xpuve 611 n andpaon mpé-
neL va apapepLoBel xau wg Oépa duaxgrtixig evyepsiag, et 1w ot
1 EVAYOUEVT) tHaVOITOLNGE TO Aot 0Tt €xEL xahr} T tioTtel ov-
Entriowun vredBeon. Ov agyés, Tig OTOLES TO AQUTIQO EQAOKOTE
OYETIRA PE TO DEVTEQD QUTG ORELOG TOU ORENTLHOY TT|G ATOPAOEMG
galvovtal gto T£1aQTo Mo TAvw TEQATPIUXG onuelwpa, Evd N
npaypaTir Baan frav oxueLopds g evayopévig 6T 1 ovpfaon,
IOV QILOTEAEL TNV faon e aywyng eixev emteuydel pe dGho 1 Yev-
oeig mopaotdoas. To nEUnNTo MO TAvVW AEQLANTTIKG OMueiwpa
uvu(pégetm otnv npoonadelav Twv evaydviwy va eEoudeTepmicouy
Tov mepi H6Aov 1 Yevdav na@uatdosuw LoyvpLopd KE To Gpdpo 19
(3) touv Keg. 149,

H Aitnon yiverat dextl. H andpaon axv-
pdveran. Ta éEoda va eivai é5oda bixng.

Avagepopeveg unobéoas: .

A/S Cathrineholm v. Norequipment Trading Ltd. {1972] 2 All ER.
538

Thomas Bishop Ltd. v. Helmville Ltd. [1972] 1 All ER. 365
603



Balm Co, v. Biochemie Rose 1990

Saga Ltd. v. Avalon Promotions Ltd. [1972] 2 All ER, 545~
Sckavin v. Ship "Platon Ch." (1987) I C.L.R. 69
Re Pritchard (deceased) [1963] 1 All ER. 873 otn oeA. 883

Balm Maritime Co. v. Biochemie R.O.S.E. (1986) 1 C.L.R. 303, pp.
308-309-

Sidnell v. Wilson and Others [1966] 1 All E.R, 681"
Altnon.

Altnon antd Toug eVayoprévous yua TNV axvowan xav
TOQUUEQLOUS TNG aTGPaons o d6Bme oTIg 26 Amguhiov,

1984 Aéyw pun epgpdvionis Tov xou Gdewd vo eLavioTovv
AL XATAXWENOOVV VITEQROTLON.

M. Movtavios, yia ToUS aLTtntég-evayouévoug.

A. Hanagdinmov, ya tovs xal' wv n aitnon-evd-
YOVTEG,

Cur. adv. vult.

ZTYAIANIAHEZ, A. avéyvwoe tnv axdrovdn amogaon.
O auvTntés - evayopevol Lnrovv:-

1. Tav axvpwon xalf TaQAUEQLONS NG ATOPAcTS
sov 860mxe gt 26 AmpLAiov, 1984, AGyw pun eupaviong
TOVG.

2. 'Adgua va EPEAVLOTOTV HAL VA KATAXWRLOOUV UTte-
pdomon.

H aitnon cuvodevtmxe and poaxgoorern évopro o-
Awon 1ov Nixov Mavpoxopddrov, dievBuvt] twv avtn-
TOV.

O eviryovieg - xa' wv n aitnon xatayweLoay £vataom

%aL £vopro d1won tov Assem Hejazi - mhologyov xal di-
gvBuviY| Tov %o’ wv n alitnon.
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Balm Co. v. Biochemie Rose Evvluavidng, A.

£ TNV GBELXL TOU AXAOTNQIOV, XATAXWELOTIHAY OUY-
Ahnpwpatixés voores dnhboerg. H duadwaoia oty alty-
on Tav JELOPATLKT) KL TOQATETAUEVT.

Or Mavporopdartog »xaw Hejazi avieEetdotmav xou
eraveEetdoTray.

ITpbéoBetog pagrupag xMifme o Iegunic Anunglov,
devbuvric g etaupelag Cyprian Seaways Agencies Ltd.,
OV 1rav aviLtEoownog tav xad' wv n altnon.

O avttég orngitovv Ty altnot toug ota Mo kdtw:-

(@) Aev emd6Bmxe 10 Kintiguo "‘Eviaipa otoug at-
TNUEG %O, WG EX TOUTOV, 1) ATTOQaaN EivoL Qxvpn xal

doCeuntxa

B) Ouv awtnrég €xouv xohhy T migtel ex EWING
OPewg umepdomion.

O autnuég elval eyyeyoappévn etawpeia ue faon tov
nepl Evaugewdv Néopo, (Keg. 113, 9/68, 76/77, 17779, 105/
85, 198/86 xal 19/90), (0 "Nopog"). Aev amoxorhvgbnxe ato
Awagotigro av elval dnuooua 1 duwtinn eTaugeic.

To eyyeyoappuévo yoageio tng evageiag eixe dievbuvon
Oceotoxhii Aéghn 39, log dpogos, Foageio 105, Asvnw-
oia. To ypageio autd 1fitav agyed 10 yRa@elo evog amd
toug dievbuviég tng. H etaupeia eixe ovowxatind xaw gay-
pHOoTLkG To YOaQeio ING xaL ALLTOVQYOUOE otn dievBuvon
Kaumov 4, Biopmyavurn ITegroyn Zroofoiov.

O SuevBuveig g etawpeiag, ov aTéyale 10 WOLWTIXG
TOV YQa@eio aTnv 086 Oeuratoxin Aéphn, dhlaEe dLevBuv-
an oW aId 10 yeyovota mov odfynoav giny magovoa
aywyi. O axouBis xoovog dev natatéBnxe 0To AaoTioLo.

Z10U5 TNAEQWVIXOUG Xatahdyoug and 1o 1982 n Suev-
Buvon Tov artodv avaypdgeto: Kdumou 4, Biopnyavins

Mepuoyri Zrpofdiov.
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H enwowvovia petaEd twv atniov ko tng Cyprian
Seaways Agencies Ltd., aviutgoodamwv Twv xad’ wv n aity-
a1}, YWVOTOV HECW TNAEPWVOU Xau/T) LE TNAETURA IOV QUITED-
Govoviav oty teheviaio dueBuvon - (BA., netaEl oy,
tnieypagnpua nuegopnviag 13 Iavovapiov, 1984 - Texpr-
ow "C" otnv évoero dMlwon Mavgoropddtov, Tnittuno
4135).

O Sunnry6pos Twv ®al' wv n aitnon ot 25 Ilavovagpiov,
1984, éotelhe otnv idua SievbBuvon ewdomoinon analtnong
nAnpwptis Tov mooot AK 7,678.20, duvdper tng Zuppaons
nuegopnviag 20 Aexepfplov, 1983, mov amoteAel 1 Paon
NG AyWYTG OV RATAXWOICTIHE AQYOTEQA.

Eivan yeyovég 6tu atig 23 Iavouvapiov, 1984, taxudoo-
UNOE TaUTOOTUT EXLOTOA oty SievBuvan Tov eyyeyooupé-
VOV YRQQEIOU TWV ALTNTWV 0T AEVXWAIA.

H aywyni rataywplotme orig 11 Pefpovapiov, 1984.

Zng 14 Magriov, 1984, emidoBnxe 1o avtiypagpo Tov
Kintnplov oe xdmmowx AyéOn Tovpumoupi, otnv 006 Oept-
otoxhni AépPn, Ag. 39, Aevxwoia. H AyaOn Tovumoupt
elvan TEAOWIO AYVIOTO gToUg dLddixoug,.

Ztnv £vogro OMAwon enidoang 0 SLtraoTivdg ¥ANTHQAg
avapEQEL:-

"... by leaving the same Agathi Toumbouri with the
Defendant Biochemie R.O.S.E. Ltd. by leaving copy of
the w/s at its Regd. office at Th. Dervis Str. No. 39."

Ztig 7 Anguhiov, 1984, ou autniég dev magovoudatmray.
Kataxwpiotnue n évogrog dfiwon enidoong, mov avage-
QETAL JTLO FTAVW.

Zug 11 Anguliov, 1984, o xad' wv n aitnon xavexwmoL-
oav ‘Exfeon Antartioewg xaw altnon xweis ewdonoinon ya
éxdoon anéPaoNg, Yt TaQGAELYN ELPAVILONG TWV ALTTITAY
010 ¥povo mov xaBopudtav oto Kintiglo.
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ZTg 26 Antpuhlov, 1984, 1o Awaotiplo Gxovoe Tn pog-
Tupia Tov Assem Hejazi nay eE£0woe ATOQaON VITEQ TWV
*®a0' wv n alimon evavilov twv atnudv ywa K£1,000.- ®at
A$11,600.-, pe 1630 9% ad TNV NUEQA NG ATTOPAONG, HAL
emdixaoe ta ££0da evavriov TV aLTNUOV.

Metd v &xdoon g Amépaong exdétnue "'Evicipo
HATAOYEONG AOL nwlnong g ®ivTig EQLOVOLG TWV aL-
TV,

Ou avtmée EhaPav yvoon g vdBeong avtig, 6tav o
duaotikdg kAnTigag emoxé@Bme 1N dievBuvaon Tovg oty
Buopmyave Tegroy) Zrpofdrov yia extérean tov Evidi-
natos. Ioyvpitoviar, xot dev éxer opguoPnindel, 6t dev
érafav yvaon tng tmagEng g aywyrig evwgitega. Eixav
nEG0e0T, EQV EYVOQLLAY TNV XATOXWMELOT TG aywyns, va
ROQOVOLATTOVY XAl V& VNEQaOILoToUY. Touto vmootni-
Ceral amd tnv emotol] ToU SLtkyGQou Toug 0T0 dLmy6Qo
TV %ab' wv 1 aitnon, ot aTdvinon tng ewomoinong mAn-
eupig, oIV ontoia Eywve avagod o avw. O %. Movid-

© VIOG, ME EMLOTOAY muepounviag 31 Iavovagiov, 1984, stin-

poRéENoE 1O dunnydo Twv xald' wv N aitnon 6Tt oL ALTTES
amogeintouv tnv gubivn nAnpwpng atoug WLoKTATES TOV
mhoiov, Trovv tnv enLoTEoPT] TWV XENUATWY TOV TAHOW-
cav, anofnuudoels yia nagdfaon otpBacng ®aw yuo apt-
Aewa xom GAMWOTIWG, HoL TNV axVQwon Tng OUPQWViag
g 20Mg Aexepfpliov, 1983, tng onoiag tny eyrupoTtta ap-
Qupnrovv - (Texuﬂguo "D" amv évogro Sfhwon Mavpo-
*K0ESATOV).

O Sunydog tav xaf' wv n aitnon vndPare ot M eti-
doon Tou aviiygapov Tou Kintnolov éywve o010 eyyeYoou-
uévo yoageio Tng etanpeiag. H enidoon avty éywve ovppw-
va pe 10 'ApBpo 372 tov Népov, ®at, wg ex Tovtov, ftav
xavovixly. [TapdBece tnv Ayyiuty wnéBeon A/S Cathri-
neholm v. Norequipment Trading Ltd. [1972] 2 All ER.
538, otnv onoia amogooiotnue 0T, pe Baon 1o 'ApbBpo
437(1) vov nepi Evoupeumv Nopov 1948 naw to 'Agbgo 26
Tov neQi Epunvelag Nopou 1889, 1 ancotol] Tov Kinin-
olov EvidApatog TayudQouix®ws oty eyYEYQaupévn Suev-
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Buvan twv evayopévav ftav xavoviy enidoon, magdro
Ot 10 %TipLo exeivo PoLondtav vd ®aTedAELan KaL OL EVO-
yOuevol To elxav eyratoheiper evopitepa, yeyovog ayva-
o010 0ToUg evayovies. (Bh. eniong, Thomas Bishop Ltd. v.
Helmville Ltd [1972] 1 All ER. 365 xay Saga Ltd. v.
Avalon Promotions Ltd. [1972] 2 All E.R, 545),

O dunydpos TV ATAY, atd Ty GAAn, ewonynbme
6TL 10 'ApBpo 30.3(x) Tou ZuvViAypatog vmeQLoy Vel kGbe
@lov vopov. Nopoi, mov loxuav now v eynabidpuon
TNG ANUOHQATIOG, TOETEL VO EQUNVEVOVTAL %Ol VO EPAQUO-
Covial olppwva ue 1o ZUviayua ko pe tétowa 1eono-
ntoinom, uetafort, tpoabixn N natagynon, Tov va guvader
HE TG mEOvoleg Tov Zuvtaypatog. To ‘ApbBgo 372 tov
Nouov, dev avagépetar otnv emidoon Snactixadv eyypd-
¢wv. Ev aon, Suws, REQLTTMOEL, elval avtifeTo xaw aoUp-
Pwvo ue TV mpdvora tov 'Agdgov 30.3(a) tov Zuvtdyua-
TOG ®aL, Wg €X TOUTOV, XwElg xXopud vourn woxv.
MapaBeoe tnv Anégaon tov Awaotn [T otnv vndbeon
Sekavin v. Ship "Platon Ch" {1987] 1 C.L.R. 69. Tévioe 6TL
oL autnTég dev Ehafav Yvmon Tng aywyng not Ot oL xed' wv
N aitnon yvopulav tn oot dietBuvon TV aLtioy, oty
OTOlT ETLHOLVAOVOVOAV TIQLV THV Ay

O Kavoviapoi 20 xau 21 twv Aladuaotikav Kavovi-
OUOV Avotatov Awaotngiov (Awawodoosic Navtodi-
xeiov), (ov "Kavoviopoi”), mpohénovv ya tnv enidoon
*AMNEiwv o€ vodiaerg Navtoduxeiov. ‘Exovv:-

"20. A writ of summons against a corporation or a
public company may be served in the mode, if any,
provided by law for service of any other writ or legal
process upon such corporation or company.

21. Where no such provision exists, a writ of sum
leaving an office copy of the writ with the President or
other head officer, or the clerk, treasurer, or secretary of
the corporation, and a writ of summons against a public
company may be served by leaving with the secretary,
manager or other person authorized to transact the
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business of the company in Cyprus an office copy of the
writ or by leaving the same at the office of the company.”

To "ApBpo 372 tov Népov, to onolo elvar matéd avei-
yoago tov 'AgBpov 437(1) tov Ayylwxov negl Evaugeudv
Noéuov 1948, rtpofAéne:-

"372. A document may be served on a company by
leaving it at or sending it by post to the registered office
of the company."

Te 0810@ AYYA®V ATo@doswv €xel amoca@nvioTel
6tL N MEn "document” mepuhapféver Kinuipwo ‘Eviad na
ot aywy.

To 'ApBpo 30.3(a) xat (B) Tov Zuvidypnatog mQovoEl:-
"3. 'Exaotog £)eL TO dunaimwpa:

(o) va inpogopndi toug Adyous, S ovg roAe(TaL
va. gpgavictn evamiov tov dukaatnpiov,

B) va mEofaAn Toug LWURLOUOYUE QUTOU EVAITLOV
tou duaotnolov xoL va €xn xoovov emagrn ot v
TQONUQUTHEVTIV TOVTWV,"

Z1nv undbeon Sekavin (athégw) 0 Awaotig Iwng
ele otig oed. 75-76:-

"Artic]e 30.3(a) of the Constitution safeguards as a
fundamental human right, the right of every litigant to be
informed of proceedings against him. Rules regulating
service of judicial proceedings upon defendants, those, in
particular, enacted before 1960 as the Admiralty Rules,
must be applied in a way conforming to the above article
of the Constitution and in a manner effectively safe-
guarding the protected right. Personal service is the norm
where proceedings are directed against physical persons.
If addressed to a legal entity, a corporation or a
company, Rule 20 of the Admiralty Rules provides
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service must be effected in the manner provided by law
for service of legal process upon them. The relevant
provisions of the Companies Law are those of 5.372
providing 'a document may be served on a company by
leaving it or sending it by post to the registered office of
the company.' It is doubtful whether this rule applies to
service of judicial proceedings. If that were the case it
would appear to me to fall short of complying with the
provisions of Article 30.3(a). More likely, Rule 21
regulates service of admiralty proceedings upon legal
entities. This rule authorises, inter alia, service by leaving
an office copy of the writ with the President or other
head officer, or the clerk, treasurer or secretary of the
corporation ..."

Eivau Baberd epnedmpévo oto ovotnpa amovopric g
duwaroouvng 6TL "oudeig Sikdfetar aviprovotog”. AVt
atodidETAL Ue TO AaTviné oEimpa “audi alteram partem”,

Ze x00e duxovopnd navéve mgoPhémeton enidoon otov
EVOYOUEVO.

Awaotixi} Suadinooia, mov méney va emdoBel, dAlG
dev MEQLEQYETQL OF YVIMAN TOU evayOReEVOY, Eivan Gxupn.
Ztnv vndbeon Re Pritchard (deceased) [1963] 1 All ER.
873, atn oeh. 883 eumdOnue:-

"The authorities do establish one or two classes of
nullity such as the following. There may be others, though

for my part I would be reluctant to see much extension of
the classes.

(i) Proceedings which ought to have been served but
have never come to the notice of the defendant at all.
This, of course, does not include cases of substituted
service, or service by filing in default, or cases where
service has properly been dispensed with: see e.g.,
Whitehead v. Whitehead (otherwise Vasbor) ..." ([1962] 3
All ER. 800.)
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To andonaopo qutd uvoberiidme ong vrobtoels:
Spyropoullos v. Transavia (1979) 1 C.L.R. 421 xau

The President of The Republic v. The House of
Representatives (1985) 3 C.L.R. 872, otig aeh. 903-904.

TNV TEQITTWON axvedTITag O EVayOUEvog Sixanoutal
ex debito justitiae otny axvpwon TNg andPAONS KOV EXSO-
Omee evavtiov Tou,

‘Exouvv Suopoppwlsl Opwg OSuapogoL xavoveg, oL
omnoiol ditmovv v enidoon. Ta Awaotigua, pe fdon da-
dwaotind Kavoviopd, 0f TEQUITMOEL EVOYOUEVOY HE
dyvworn SievBuvon, emitpénovy, votepa and aoxnon dw-
xQutLnc eEovoiag, vrokataotaty enidoon, Grwg dnuooi-
guon otov nuegriolo Timo. O evayopevog duvatd va un
ABeL yvdon Tng dnpooicvong, opws N enidoon Bewpeital
HavovLR.

H npofreym tov 'Apbgov 30.3(a) Tov Zuvidypatog
givan yevuirl now TEQUACpBAVEL KL TG QOTLXES vobéoeLrs.
Mapopowa péBreyn otnv Evpwnaixh Zopbaon AvBowsti-
VOV AXQUOUATOV TEQLOQILETAL OTLS TTOLVLKES VOOETELS.

v TaQovoa WTOBeon eival AVAVTIAEXTO OTL OL oWIT-
15 elyav Ta yougela Toug xaL AELTOUQYOUoAV TNV EMUXEL-
onon toug o dAAY SievBuvan - 086g Kdumov 4, Biopnyo-
voi Tlepuoxi Ztopéhov. Ou xaf' wv 1 altmom %o ot
QAVTLTQAOWTTOL TOVG £0TELAAY THAEYQAPNUA, TNAETUTO, ETTL-
OTOAY ot SLevBuvan avth. O avtnég dev Ehafav yvamon
NG VmaENG TG aywyng JELY TNV EN{OXEYN OTN Biopnya-
vixt) ITeguoyn Ztpofdiov and To duagtikd ®ANUipa Yo -
eXTENEON TOV EVIGARQTOG XOTAOXEONS KAt TWANONG XLv1)-
OV, -

TV meQINTWoN TWV ETALELDY, IOV ELVAL VORIKE TTQO-
WA - TAAOUOTA VOUOU, 1) £Tido0n, oUMQVa Ue To Nopo,
yivetal oTo eyyeypoppévo Yoageio Tng evougeias. Auto on-
wovgyel Pefandtnro mpdEewv xar dwadixacudy. Irxavo-
ToLel SUWE TN ouviaypotud amaitnon Tov 'AgBoov 30.3
(a);
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Ka0e etaipeia éxev voypéwon, pe Baon 1o 'Agbpo 102
1oV NOpov, va €xel eYyeYoaupuévo Yoapeio, oto omolo Oheg
oL eldomouioelg ooty va astevBuvovral. ‘Exel voypéw-
on vo yveotontowel omoladirore addayn devbuveng tov
eyyeypapuévou yoagelov g atov 'Egogo Etawgeudv péca
ot 14 nuépes and tnv adiayr. ITagdBaon ovvendyetan Ty
TN RO Tipov.

H ovviaypatxn mpdvowa mpémer va eQunvevbel pe
TEOMO EVQUV, (DOTE VA ETLTOETIEL T1}) AELTOVQYIO TWV MY avL-
OUWV TNG AROVOUNG TNG SLxaoouvng.

To Awaotiguo €xel Tn yvadun OtL, XaTw and 1o TEQL-
oTatka g magovoag undbeang, ota omoia Exel YiVEL
avaQogd mo ndvw, N enidoon o éva AYvVwoTo TPOCWTO
oty 000 Ocpotoxhn Aépfn 39 dev wavomoei T guvtay-
patwt aralinon tov 'Aglgov 30.3(a) tov Zuvtaypatos. H
vnoBeon avty Siagogonoieital and Tig AyyAirés Amogd-
Oelg, Yyt o1 xa8' wv n aitnon yvoeutay Tn cwot diev-
Buvon Twv Ty, 0Ty onola ETHOVWVOToOV THAEQW-
vuid, pe TAétuno xat emotohés. Ivodpulay, TEQULTEQW,
TNV 1p00E0N TOV ALTNTOVY VA EUPAVIOTOTY KL VL VIEQO-
onloouv TNV aywyt, xaL 1 VIEQAOTLOY TOUg fTay Yvwath
@t YOWITA TV ALTNTWV KAl TOV dATTYOQOV TOVG.

O avtnuég duxarovvial ex debito justitiae ge axvpwon
KAt/ TOQAUEQLINO TS ATéQaong oV exdGOMHE 0TV O
Thve ayoy.

To Auwaotioo Bewpei emBuuntd va emngbel xaw Tov
devtegov hoyov mov npoPribnre amd Tovg avtnés, yia TO
Adyo 61, ot mepimtwon épeong, n Olopéiela mbBavo va ex-
PoaoeL dragogeTint) dutoym navw oto Bépa Tng enidoong.

H altnon ownpitetar otovg Kavoviopoig 41 nai 44, tov
Exovuv:-

"41, If at the time fixed by the writ of summons for the
appearance of the parties the Plaintiff appears but the
Defendant does not appear, then, upon proof of the due
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" service of the writ of summons, the Plaintiff may proceed
to prove his claim and the Court or Judge may either give
judgment for any remedy or relief which the Plaintiff may
appear to be entitled to or the further hearing of the
action may be adjourned.”

"44, Where any judgment has been given in the
absence of either of the parties in accordance with the
provisions of Rules 41 and 43 hereof, any party affected
by such judgment may apply to the Court or Judge to set
aside the judgment and the Court or Judge may set aside
the judgment on such terms as to the payment of costs or
otherwise as shall appear to be just.”

O Kavoviopdg 44 elvan napduolog pe tn A. 13, 6. 10
xav A, 27, 0. 15 tov nohaudv AyyArwv Aaotiroy Ot-
opmv, oL omoiot didovv dvaxpuuixy ekovaia ota Awaoti-
QL0 VO AXUQOVOUV atoPaoeLg tov exdoBmav Adyw napd-

Aewymg epgdviong.

O Adyog g axvpwong eival ywa va doBel n evxaipia
OTOVG EVOYOUEVOUG VO MOTOXWEILOOUV TNV VALQAOTW
TOVUG AL VA VIEQUOTLOTOUV Tnv aywyn. To Amaorﬁgto Oev
AXVPWVEL OOPAGT YL VO SWOEL TNV EW(ILQLO. oe evayOpe-
vO va unoBaAeL aviamaitnon uovo.

Avagoound pe Tov Kavoviouo 44, 10 AxaotioLo o€ ev-
duGuean Andgoor Tov owmv nagovoa aitnon - Balm
Maritime Co. v. Biochemie R.O.5.E. (1986) 1 C.LR. 303 -
elste orig oeh. 308-309:-

"Rule 44 of our Admiralty Rules is similar to O.13, 1.
10, and 0.27, 1. 15, of the old English Rules whereby a
discretionary power is given to the Court to set aside the
judgment obtained on default of appearance. Our r. 44
has to be interpreted and applied as the said English rules.

The principle obviously is that unless and until the
Court has pronounced a judgment upon the merits or by
consent, it is to have the power to revoke the expression
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of its coercive power where that has only been obtained

by a failure to follow any of the rules of procedure. The
Courts, however, have laid down for themselves rules to
guide them in the normal exercise of their discretion. One

is that where the judgment was obtained regularly there 5
must be an affidavit of merits, meaning that the applicant
must produce to the Court evidence that he has a prima
facie defence.

The rule as to affidavit of merits could, in no doubt
rare but appropriate cases, be departed from - (Evans v. 10
Bartlam [1937] A.C. 473, at p. 480, per Lord Atkin).
Lord Denning in Bums v. Kondel [1971] Ll L. Rep.
Volume 1, 554, said with regard to the Rules of the
Supreme Court, Order 13, r. 9, which reads: 'The Court
may, on such terms as it thinks just, set aside or vary any 13
judgment entered in pursuance of this Order":-

' We all know that in the ordinary way the Court does
not set aside a judgment in default unless there is an
affidavit showing a defence on the merits. That does not
mean that the defendant must show a good defence on the 20
merits. He need only show a defence which discloses an
arguable or triable issue.'

(See, also, Iloannis Kotsapas & Sons v. Titan
Construction and Engineering Co., 1961 C.LR. 317. On
the expressions ‘prima facie case’ and 'arguable case' 25
useful reference may be made to Sidnell v. Wilson &
Others [1966] 1 All ER. 681, at p. 686, and Land
Securities Plc. v. Receiver for the Metropolitan Police
District [1983] 2 All ER. 254).

The Court in the present application has to be 30
satisfied by the defendants that they have disclosed an
arguable or triable issue and no more.

Rule 44 gives a discretion untrammelled in terms: it
does not even require an affidavit as a condition and the
discretion may be exercised on any proper material, 35
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though in practice an affidavit is generally required. The
filing of an affidavit is not a rule of law but only a general
indication of convenience in practice to help the Court in
exercising the discretion. The primary consideration is
whether the applicant has merits in the sense of triable or
arguable issue to which.the Court should pay heed. Where
this is shown the Court will not desire to let a judgment
pass on which there has been no proper adjudication as a
default judgment is not stricto sensoO a proper
adjudication but a judgment obtained by a failure of the
defendant to follow the rules of procedure laid down for
the speedy determination of disputes, an important factor
in the administration of justice."

H oEiwon otnv aywyﬁ elva:-

"(a) A.K.7,678.20 otahieg xal ovpgpwvnuéva €£0da
Apaviot gxetwd pe to mhoio "DIANA" ot0 onoio

EVAYOPEVT) EPOQTWIOE POQTIO YL RETOPOQE. 0ITO AEUECO

otnv ToitoAn ABung xat 10 DLo mood cav asolnuuw-
OELS YLt TAQGBaon CVUPWVIAG GYETLXA PE TNV UETAPO-
QG EUTTOQEVUATV UE TO NLO Tavw TAOLO 1 TNV XONoM
TOU WLoV AOIOV W/xaL VIO YEVELS TOQATTAOELS TYETL-
*4 pe TNV QOQTWAN QOQTIOV OTO MO Tmhvw TAOo 1)
GAheS TG,

Tnv ‘ExBeon Anautiosng n Depouteia epLopiotme o€

aEiwon oV amoQQEEL atd CUUPWVIR PETAED TWV HEQWY,
nuegounviag 20 Aenepfoiov, 1983.

Bdan tng aywyhg sivar 1 oxdlovdn oupgwvia mou

UTOYQA@TI®E aTd Ta puépn otig 20 Aexeufpiov, 1983:-

"Reference our today' s meeting held in your Agents
offices at Limassol

We hereby confirm that we undertake to pay the
vessel's port expenses amounting to cyprus pounds
1,000.=(one thousand Cyprus Pounds) as well as dis-
charging/Loading expenses at the rate of Cyprus pounds
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6,750 Mils per cbm for both purposes. Aiso we undertake
to pay detention of vessel as follows:-

If 10 days will be required for this job owners give 6
days free and rest 4 days to be changed at usd 800.- per
day and in case operation will not be completed then we
undertake to pay usd 600.- per every additional day until
operation is completed.”

O xa8' wv n aitnon eivar vavrihuaxy etangeia, Wonti-
1e¢ %oL duayelpiotég Tov mhoiov "DIANA". To Noéufigwo
oV 1983 avalofay va petagéQouy yia Toug oINS - gog-
Twtég amd 1o Awdve tng Aepecov oty Toistoln g Ad-
Bumg 370 pallets stc 22184 xifwtia Drop Washing vypo6 twv
600 yo.

H ovpuBaon tng 20vg Aexepfpiov, 1983, frav 0 tekev-
Taia pog oepde mEdEewy OV GQXLOE PE TNHV TILO TTAVM
oUUPaOT PETAPOQAS EPTTOQEVUATY TWV QLTNTWOY atd TOVE
#a8' wv 1 aitnon ne to holo "DIANA",

O %00’ wv n altnon dev dgééwouv\meagﬁ POQTWILXN,
Yt wxvQitoviav Twg 0Ta EUTOQEVUATA TWV UTHTIMOV
VIHOYKE VYQUOia koL 1oL EEaopaALoay £yyoaen avaimym
antofnuiwong (Indemnity Form) and tovg awtntég, MueQo-
unviag 26 Noepfplov, 1983 - (Texpngio 1). H goprwrwni
exdobme v (b muépa. To mholo avauevdtav Ot Ba
avaxwEovoe and ™ Aepedo otig 29 Noepfoiov, 1983.

O autnrég pe v €vopro S1fhwan tov dievBuvin tovg -
Nixov Mavgoxopddtov - moféhlovy Tnv umepGomLon
Toug otnv aywyl. loxveifovtar étu éxovv xad tn miotel
vnepdomon, 6t 1 gvpBaon - Baon tng aywyhg elval amo-
téheopa Pevdwv magaotdotwy ko d6hov. O xad' wv 1
altnon xawM o avimpdownoi toug duafefaiwoav Tovg au-
TNTEG yia yeyovota mov frav avoindn xov miotevav OtL
dev 1ivav akndi. ITpoxdieoav mAdvn yw v ovoia ToVv
QVTLHELUEVOU TN OVUQWVIaG, anéxQuypav yYeyovota ta
ontoia YvamLlay rat maQaxivifnkay ot autntég ko Edwrayv
£ToL T cuvaiveon Toug o) ovpgovia xawm cupbacn g
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20nic Aexepfolov, 1983. H ouvvalveori Toug otn cupguvia
avt elval eoTév Yeuddv TaQaotacemwy xat S0AoV Xat,
WG €X TOUTOV, v elvar mpaypoTixt guvalvean, xat n oup-
pwvia dev elvar fyxvon ovpPaon.

Zug 14 Aexepfolov, 1983, o xad' wv n airnon, péow
TWV AVIWTROCHITWY TOVG, EUTEMAY OTOUS QLTTTEG TTALTU-
no - (Texpripro 3 anv aywy) - pe to onolo nagovolafav
OtL pueyGhog apBuog xagtoxutiuwy oxlotmay, 10 meQLe-
XOUEVO Toug €omaoe naL SuEpEee xar 6TL avtd ftav amoré-
Agopo Tig vypaoiag mov vmigxe. 'Ot dev popovoav ma
va petagegBovv ot Afim. Iagovolacav étol, 611 N
tniud oto oQtio OPELAGTAY OTNY UNALTIOTTA TWV QLTY-
v, Ou x0f' ov 1 altnon, nepartégw, Litnoav and Toug,
QUINTEG VA OVTLXATAROTHOOWY T0 XAAQOREVO QOPTLO Raw vVa
Schoouv eyyuntint eTLOTOM) YU va prtoécel To fholo va
avaywoioer yia tnv TolnoAn. Ov auinrég eviipynoav pe
Bdon avtég Tig MaQaGTAoEL; Twv xal' wv n aitnon ot ov-
vaym tng cvpugwviag g 20ig Aexepfolov, 1983.

Zug 13 Iavovagiov, 1984, ov attntég éhaPav yvaon
OQLOPEVWYV YEYOVOTWY, Ta ontoia £Tewvay va deiEouv Ot 1
avtta g Enuuég oto gogtio dev frav exeivy o ovape-
pav xal dwfefaiwoay pe 115 ToEACTAOELS TOUG 0L ®af' @V
N aitnon xaw o napuotdoelg avtég frav Yevdels. "'Eotel-
Aav v (dua pépa - 13 Tavovagiov, 1984 - to andhovBo -
Aftuno:- ,

"With reference to your yesterday's telegram and telex
received today at about noon we must warn you that
since the freight has been prevessel is duty bound to sail
forthwith to her destination and that if she fails to do so
there will be serious consequences for which owners/
vessel/agents will be fully liable. In view of certain
information just received concemning the cargo's
condition prior to 20/12/1983, the true reasons and
causes for its damage and its extent and the nature of
your assurances/ representations as well as certain other
relevant matters, we are taking steps to check such infor-
mation and thereafter we will place the matter in the
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hands of our legal advisers Montanios and Montanios for
their opinion and necessary action concerning the
validity of the agreement of 20/12/83, our liability, if any,
for payment of the exorbitant sums claimed, the refund of
monies paid and our rights and remedies against owners/
vessel/agents in respect of the enormous damages which
we have suffered.”

Zng 23 Aexepfolov, 1983, o T'evinég Aogdheweg K-
EOV ATd., OL ONOIES QVIWIQOOWIEVAY PEQOG CURPEQD-
VIwV QOpTiov 010 mAoio "DIANA", avaBeoav oe ovpfov-
Aoug TNy embeONON TOV QOQTIOU KL TOV TAOLOV, TNV
€oevva naw TNV urtofolr éxBeong yia TLG TEQLOTAOELS IOV
odtiynoav otnv woxuoiltduevn tnuid, 1600 oto mholo, 600
AL 0TO POoETio. Ou emibewontés Exapav exTeTouivn EQED-
VO OXETIKA HE TO (POQTLO TWV ULINTMYV, TOV TROMO PETAPO-
oag TOV atd 10 EQYOOTACLO OTO VEO ALMAVL AEUECOD, T
POPTWOoN xau oTolayud oV 010 mAOLO, TNV HATACTOOT|
1OV mAolov, TN ENuLd Tov vIéoTn, TG ouvBnixes antvnto-
OLNoNG TOV, TNV IAQAROVY} TOV 0TIV GYRUQQ, TLG HALQLKEG
ouvimues, megLhapfavopévng T uplag, xaL TNV aLtia g
BAGENS oTo @optio Twv atntwv. ‘Exopav donuués. Yropa-
Aav poxpd éxBeon, muepounviag 19 lavovapiov, 1984 -
(Texpiioro F atnv £vopro dniwan Mavpoxopddtou).

H éxBeon avti enPefavdver 611 1 Enuud 010 @ogrtio
TV AINTOV dev rtpoxAifnke Omwg oL xad' wv N aitnon
dwafeBaimoav ato Tmhétvno tng 14ng AexepPpiov, 1983,
OAAG OQELAOTOY 0TV UTTAULTLOTNTA XA/ auéhea Twv %ol
®v 1N altnon, ®a/M Twv aviuTQosmsTwyY, XoUM UINQETWY
TOVG. AETTOREQELEG ava@Epovial oty £xbeon.

To meguexduevo tng £xbeong dev avtxpovotme. Ev
TLAOT TEQUITTWIEL ORWG, OTO ARGV GTASLO TO ALXAOTHOLO
TOETIEL V& LavOTTOLNBE] LOVO OTL OL CULTNTES EYEIQOUY ROAT)
™ niotel ovEntiowo Cntipata, mov eival avayxn va duxa-
GTOUY, e TNV Evvold 0T, av SEV avItKpOUcTOUY, 1 UteQd-
omon Oa emitvyel. Elvar apretd va deiEovv OTL vtdoyey
®ahn tn nioter ovintiown vidleon. To Awaotniow oto
otddL0 avtd Oev oEwohoyel TNV evomdv TOv paptupic.
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Zinv vndBeon Sidnell v. Wilson and Others [1966] 1 All
E.R. 681, o Awaorig Diplock, L.J., elsne otn ogh. 686:-

"1 agree with my brethren that the court must be
-satisfied that there is material on which, if it were
accepted as accurate, an arguable case can be put forward
that the conditions set out in the subsection are fulfilled. I
use the expression ‘arguable case' rather than the
expression 'prima facie case’, because the difficulty of the
latter expression seems to me to be that it invites an
enquiry at the hearing of the application itself into

~evidence contradicting what in the first instance is a
prima facie case and therefore would lead to a complete
trial of the action or is capable of leading to a complete
trial of the action on the application for leave. It is suf-
ficient that the landlord should show that there is a bona
fide arguable case ..."

O duny6gog twv kalb' wv n aitnon vndfare 6TV n TE6-
voua a1o 'AgBpo 19(3) tov mepi Zuubhoewv Nopov, Keg.
149, euodiler tovg awtntég amd Tov va meoPalouy 1 va
EMITUXOUV UMEQAOMLON YLt Yeudeis MoQaotdoets xaui

" 86)0, ywati frav oe Béon va avaxahinpouv Ty ahifela av

ratéBalhav tn ouwiioy e,
H nopdygagos (3) Tou 'Agbgov 19 €xer:-

"193) If such consent was caused by mis-
representation or by silence, fraudulent within the
meaning of section 17, the contract, nevertheless, is not

. voidablé, if the party whose consent was so caused had
the means of discovering the truth with ordinary
diligence." -

Ov avtntég émpenme va ExOuv ta néoa xaL TOV eVA0YO
YOEOVO YL VO avexoAUYouv Tv adnfew. "Zuviidng emuué-
A" onuaiver Tnv el TOu xowvou avlpdnov, o
onotog dev mpoamoteitan 1L £xel eLOMES YVOOELS 1} ELdIXO-
wnteg - (BA. Dutt on Contract, Tétagtn ‘Ex8oon, ogh. 213).
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O awtnrég woyvgitovial 61 1 AN oahifewa avaxoiv-
@Omue and v emBempnon - épeuva xa Tnv £xBeon. Evio-
A yuo Tv emlBemENoN Tov TAOLOV Ko TOU gogriov dGOmie
otig 23 Asxepfolov, 1983, nav 1 éxBeon etolpdotRe aTIg
19 Tavovagliov, 1984, Aev Toug ftav dvvatd, ota ypowrd
REQBMOLE R RATW a6 TLG MEQLOTATELS TNG VOBeoTS, va
avaxahinpouvv tnv oAfBewa, mowv TV voypadds Tng Cup-
pwviag tng 20ng Aexepfoiov, 1983,

Ta avrifeta wyveitovial o xab wv 1 altnon.

To Diftnua mov eyelpevar elval uxtd, TEOYRATIRO HaL
vopxd, ®au elvar avliriowo eniduko Bépa. Katw and tg
FEQLOTAOELS TN YmDeong, mEénel va anogaotorel oe 6ixn.

ZInv-£vogro dMhwan udgyeL LoVuELOROS GTL 1y oUpPa-
on tng 20ig Aexepfolov, 1983, eivar axugn ywa €AW
aviutagoyis.

H vnepdomon avty dev mpowBiifnue oty dukpreia g
" duadwraciag oty magotoa altnon. Zuwanpd eyxatoiet-
@Onxe, emiong, 0 LOYXLVRLOUGS OTL 1 avppwvia elvar dxuen,
yrai mopoaftaCey Tov megi EAéyyov Zuvedrdypartog Nopo,
Keg. 199, '

Ev 6yl SAwv TV L0 TEve, T Aaatigio Xataiiiyel
0tL n Anépacn nov Enteltar 1 axvpwor tng dev ftav xa-
voviKt], € TO vonua 6tu dev eixe Yiver enidoon tou Kantn-
eloy EvIGARaTOg 0TOUS QLtntés, STOV VU LKOVOITOLEL TN Ou-
viaypat emrayh tov 'AgBoov 30.3(a) tov Zuvidypa-
tog. Kau av axdua n enidoon frav ®avoviri, 10 AKaoth-
o0 £xet avortownBel OTL oL aLINTéS Exouv mEOPGAEL HaAT
tn nloter vitephomon xaw ovintiowpa Bépata nov eivar
avayxaio va anogpaolotouy ot dix.

T TOoVg Lo @ vw AGYoug SLaTGROTETAL | AXVPWON TNg
Anégaong ov exdomue epriuny otig 26 AntpLiiov, 1984,
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Kétw ano 15 negotdoeg, oupnepihapfavousvng ot
g dwodixaciag oty aitnon, ta €Eoda yivovial éEoda
dixng.

Enidixn anépaon axvodveral.
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