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22 Angihiov, 1989
[ETYAIANIAHE, Afomig)

ANADOPIKA ME TO APOPO 146 TOY ZYNTAI'MATOZ
—
KQZITAZ NNETPIAHEZ,

~ Aivmg,
V.

APXHZ BIOMHXANIKHZ KATAPTIZEQZ KYIIPOY,
Kab' ng n aitnon.

(Y60e0m Ag. 392/85).

Suywvraypanixd Aixaio — Aixawo g avdysng — Apxr Biounxavixrg
Karapricews Kirgov — Efovoia anolvotws vnoliidov —
Katd xdoo n oxetunf eEovaia tov Awountixoy Zvufovdiov tng
Apxric avtinataw o dploa 122-125 tov Zuvidyuatog — AgviTi-
x1j N aRdVINoL 0T0 £EDWTNUE — AVOPOPd OTLs OXETLXES ANOPATELS
115 OAouédeas Tov AvtdTor Ataoctnpiov.

Nowxd IMTodowna Anuociov Awxaiov — Agxn Biounxavixris Katagri-
oews Kvmpov — O Hepi Apxtis Biounxavinsjs Karaprioews Kv-
npov Nouog, 1974 (N. 21/74), dpfpo 11 — Zvvleon Atownuixov
Zupfoviior — Zuuuetoxrj tov Tuufovdov ueletwv tne Agxtls o€
ovvedpiaan, xard mv omoia Alpdme andpaon va arnolvlei o
altwy — Adyog axvodmrag, napd to 6Tt 0 £v Adyw euuBoviog Sev
5EQ0a0E YVaun.

ZvAdoyued Opyava — Zivieon — Kantj ovvleon — Abyog arugdn-
TG OYEnXc Wriogdoews,

Nowud ITpdowna Anuogiov Atxaiov — Agyxr Biopnyavixiic Karapri-
oews Kvnpov — Awgiouoi — Teguatiouds SLopLopo exi doxiua-
oia — Avvduer rov Kavoviouot 8 epapudtera to dobpo 38(2) Tov
mepl Anpooias Yangeoiag Nouov, 1967 (N. 33/67) — Iapdienm
®xArjoews Tov evdiagpegopévov vraliriiov va mpofei o mapaotd-

oes — Zuviord  mapdfaon ovouwdous TUTov — AGYos axvpoTy-

105, ?
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Metpidng v. Apyig Biop. Katagricewg (1989)

Tunog Atowxntixtis IIpdEcws — Timog — Idte Oewgeltar ovoudéng

— Huapdfaom adxrs vouoletintic ngdvolas (Geboo 38(2) tov
Néuov 33/67) — Zvviord mapdfaon ovoiwdovs TURov.

MEe v Topotoa itnoT GXUQWMOENS 0 LTV INTd axbowaen Tng
onopdoewg Tng ®ad’ 15 1 aitnon Agis we v omoia eixe aopa-
owlel o Tegpatopds g el dowupacia vangesiag Tou ws I1got-
oTapEVOY MEAETWY TNS £V AdYw Ag)s.

Ta vopix@ tnthpata, sov nyégbnoav xatd tnv exdixaon g ev
Aoyw autrioews, %alws ®ou 0 100mog, mou Exthiin«ay axd 10 Al

HOOTHQLO, TEOXVITTOWY i TA MO TAVE JTEQULANTTTLXG ONUELDA-
Q.

H i cordpaon aavpavetat xwols dta-
1ay] na éEoda.

Avagpegdueves umoléoeis:
HadjiGeorghiou v. CT.O. (1986) 3 C.L.R. 1110,
C.T.0O. v. Hadjidemctriou (1987) 3 C.L.R. 780,
Decision of the Greek Council of State No. 1045/72,
Gavriel v. Republic (1967) 3 C.L.R. 638,
Aristides v. Republic (1986) 3 C.L.R. 466,
Solea Car Company Ltd. (No.2) v. Republic (1976) 3 C.L.R. 385,
M.D.M, Estates v. Republic (1980) 3 C.L.R. 54,
Salamis Flour Mills v. Republic (1984) 3 C.L.R. 132,
Chorailis v, Republic (1984) 3 C.L.R. 1067,
Papadopoulos v. Republic (1985) 3 C.L.R, 154,
Christofides Trading v. Republic (1985} 3 C.L.R. 546,
Alvanis v. CY.T.A. (1985) 3 C.L.R. 2695, '

Tserkezos v. Republic (1988) 3 C.L.R. 2181,
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JAAA, Mergidng v. Agyss Biop. Katopriveng
Ipoopuyy.

ITpoopuyr evavtiov tng amdeaong g #ad' ng n aitnon
KE TNV Onola TEQUATIOTNHAY OL UMNQETiEg Tov autnt 0Tn
Bton Igolotapeévor Meketwv.

A.Z. Ayyehidng, ywt tov AT,

M. Znavov-Avaotaoiov, yio Ty Kab' ng n aitnon.

ZTYAIANIAHZ, A: Avdayvwoe tnv axdioudn andgao).
Me v npoceuyy avty o autnthg Entd v axigwon g
andéeaons g ®ab' ng n altnon pe TV OToia TEQUATIOT-
KAV OL unnpecieg tov otn Béon IMpolatapuévov Meietwy,
oo 1n defpovapiov, 1985.

H AgyM Buounyaviig Katagricewg Kumpov (n
"AgyN") eivar vouwd mpdowmo Snpociov duxaiov mwovu
1OQUBne pe tov mept Buopnxavunris Kataptioewg Nopo
Tov 1974 (Ap. 21/74), (0 "Nouog™). H Agy1 dwowreitan amtd
AvounTud ZupPovilo mov dwopiletar pe nEOTAGM TOU
Ynovgyov Egyaciog xoir Kowvovirdv Acpoiicewv and
TO YrouQywrd Zupoviio. H Bnteia tov eivar Toia xpdvio.
To Ynovpywd ZupflovAlo pmogel va teppaticer o dio-
pwopd pérorg tov ZupPouliov 0f OTOLONTOTE YQOVO
eV T ANMEN tng Ontelog tov. H ApxY mgoohaufBdver
TOUG avaYXaioug VITAAAGAOUS YL TNV GOHNON TWV 0QUO-
dotitwv ®oL eEovowwv tng. OL GpoL vaAneciog Twv
oAby (Soguopds, meoaywyd ®.AL) pE Bdon 10
'‘ApBgo 14(3) 1ou Nopov duémoviar omnd Kavoviopovg
sov exdidoviar amd TNV AQy XOL EYXQIVOVIUL amd 1O
Ynovpywd ZupBovilo. Mg fdon avtd exdobmav ou mepl
Agxric Buopmyavirnic Katogrticewg (‘Opor Ynnpeoiog
Ynaiiihov) Kavoviopoi tov 1977, mov dnpooevtmayv
otnv Estionun Eognuegida, Ap. 1397, nuegounviog 29
Oxtwfpiov, 1977, TTapdotnua III (I), oeh. 787, K.AIL. 266/
77 (o "Kavoviopol™).

Ta ovoundn yeyovota oIy TQOoQUYN auty elval:-

2116 22 Matov, 1981, dnuoagrevtmie otny Enionun Egn-
nepida tng Anuoxgatiag, AQ. Fvwatonoinang 930, n xevi
0éon tov Ilgototauevoy Meketwv Tng Agyic. O attnuiig
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Trovhavidng, A.  TTexpidng v. Agyis Biop. Katagriceng (1989)

vrtoPahre afitnon. H Agy 16Quoe Tov avtn enti doxipooia
yua 600 yeovia and 16 Noegpfpiov, 1981, oupguva pe Toug
GpOoVg OV NEQLEXOVTAL OTO £YYQUPO SLOQLONOY ToU.

2115 4 Oxtwfpiov, 1983, To Awotnund ZupBovilo tng
AR amo@doloe TV Tadtact tng TegLddov doxpoosiog
TOV oty Yuw éva axdpa xedvo. Zrg 7 Ontwdpiov, 1983,
0 Atevfuveig HOLVOTOINOE HE ENLOTOAT GTOV awInty Ty
QaIIOGAon Y TaQATaon Tng SLoxpaciog Yy Eva axoua
X0V, MOV TG 1N WRavorownTirtg anddoot tov. Zug 22
Notpfgiov, 1984, 1o Atownued Zupfovilo tng Aoxig
QITOQAGLOE TNV TEQULTEQW RAQATACN TNG TEQLOOOU BOKL-
naoiag and 16 Nosufolov uéxor 31 Aexeufoiov, 1984, yu
va 808el n evraipia oto Awonuno ZvpBovio va ovint-
o€l T0 Béua xaw cstoacioel oxetnd. H andpaon avti not-
VOROUBINKE GTOV CLTNTY UE EMLOTOAY) Nrepopnviag 6 Aexep-
Boiov, 1984,

Ze guvedpia ot 18 AexepBpiov, 1984, 1o Alowmnuind
ZupBovio oty magovoia xau Tou Zupfotiov Mehetwv
cubninoe 1o Bépa tng MEng Tng mepLtddou doxwpaaiag Tou
QLTNT XL OPOPEVO ATOPAOLOE VO TEQUATLOTEL N VINQE-
ota tov cav [poictapévou Meketwv. H andpaon "va tov
avorowvwdel ostd tov ITpoedpo péoa otov IavovdoLo ot £L-
Sy ovvavinom xat va tov 808l evtalpio va vmoBdhel
saaitnon av o embupel. Ze aviiBetn seglntwon va amo-
AvBel quéowg. 'Aoxeta pe Tov TQOMO TEQUATIOUOU TWV
UINQECUDV TOV, v Tov xatofAnBouv ex-gratia ool 6
UNVOV yio va evroAuvOel péxoL Tnv eEevpeon GAing eQya-
oiag".

Ze ovvedpia ot 29 Iavovapiov, 1984, 10 Atonund
ZuuPovio, apol eviuepwbnue amd tov I19dedpo avago-
QWA pE TN OUVAVINGY TOU UE TOV QLTNTY, ATOPACLOE OTL
¢mpere 1 wtdPact] Tov va viomowBel péyol 10 téhog la-
vouaiov, 1985 »at 0 auInTiig £IQERE VA RAVEL TRV ETLAOYH
tov. ITopabétw autovoLo TO OXETIHO REQOS TWV FOAKTL-
HOV-

Evnuepwlnue o evolagepouevog Igototauevog Me-

Aetav, and tov Ipodedgo Tov Aotintinol Zupfoviiov
avagogLxd ue tnv adQao ¥atd tnv 66m ouvedpia.
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3AAA, Texpidng v. Agriks Biop. Katagricewg  Exviaavidng, A.

To Zupfoiiio amopdowae OTL TOETEL 1) artOQaoT) Tov va
vhonowBel péxor to téhog Iavovapiov 1985 xaw 611 0
EVOLOPEQOUEVOS TQEMEL VO HAUEL TNV ETLAOYT TOU pEXOL
TNV nuegopunvia avti.”

O TIpdedpog Tov Atotxntirot Zvpfoviiov g ApyTns ne
ETMLOTOAY, Muegopnviag 31 Iavouvapiov, 1985, ewdoroinoe
TOV QLINTI} YUt TNV ATdOQaon Tov Alowntkov ZvuBoviiov
va TEQUATIOEL TO SLOQLOUO Tovu. H emotoAn avth eivar 1
axoioudn:-

"Avagégopon 0TV Tagdtaon g meplédou donipa-
olag cag péxer T 31 Aexepfpiov 1984,

Avnodual va 0ag TANQOPOEYTmw OTL TO ALonTxo
ZupPoviio damiotwae 6TL #OTA T SLAEHEW TNG TTEPLO-
dov doxwpaoiog oag 1 at6d001 cag dev vnHEEE wavo-
oY xon Sev TaQovciase TV armantovpevy Behtio-
on, 7oEAa INv mEoewdonoinom Tou Awevbuviy Suu
e68eon g AgNs Mtav va un etinvpwiel 0 SoQuopde
oag av 6ev onuewwvotay 1 fedtioon tng amodOoEws oag
HAL TOQA TG TTOOG TOUTO VROOYKECELS 0OS,

I'' auté 10 ZvpPovilo wWIo@AcLoe TOV TEQUATLOWG
TV UINQecudY cag oav ITpototapévor MEeAetwyv Tng
Apyis. H andgaon avt Ba wyter and v 1n $efpova-
olov 1985.

ITAnpogpopeioBe emiong 6TL TO ALOLKNTLKG ZUPPOVALO
amo@dowse va xatafinfouv, xaploTkda (ex gratia) xou
avev avoyvwgicews owaodnimote evbuvrg, wabol 6
UNVAV YLX VO JLEVKOMUVOEITE PUEYOL TNY eEEVREDT GAATS
ggyaciog."

O durny6pog Tov autnT WwyveiteTat OTL 0 UTGAATAOG
e AQYNS etval "OnuooLog VRAAANACS" RE TO VOMUQ TOV
'ApBpov 122 tov Zuvidyparog xat n eE0UCLa TEQUATIONOY -
TOV SLOQLOUOY TOV aViiXEL QITOXAELOTING, CURPWVA UE TQ
'‘ApBpa 124 xnov 125, otyv Emitponh Anpdolag Yangeoiag
ov npofiétetan and 1o ZUviaypda. O TEQUUTIONGS TOV
SLoQLopov Tov autnTh astd 10 Aotnuird ZupfovAlo g
AQYNG ELVOL AVTLOUVIAYPATIXNGG KL GXUQROS YLt OEV £yLve
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Truhtavidng, A, TMevpidng v. Aoy Brop. Kaxagrigewg (1989)

aitd g térown Emtgomnt. Eival Grupog ral yu tov meo-
00eT10 AOYO OTL TO AotxnTind ZupPoviio dev £xeL To exEY-
yvo TNg aveEaptnoiag, ywtl dioplletar xou mavetal anod
10 Yaougywmd ZupbovAlo xat 10 Yrmoupywd Zupfovio
%o O aPUOdLOg Yovpyds £xouv emiong avauelEn ot Aet-
TOVQYiO ®aL dQGoT TG AQYTIC.

To w0 ThiTnua »au n S emuxelonuatoroyia eyépbnxe
Yo idieg vopoBetinég mpdvoues yia Tov Kumpuond Ogyave-
ond Tovpwopo¥. Ztnv vnoBeon Hadjigeorghiou v. C.T.O.
(1986) 3 C.L.R. 1110, atn ge). 1127 10 AxaotipLo elme:-

"In the present case having regard to the non-
existence of the Public Service Commission envisaged by
the Constitution for so many years and the reasons for it,
the need for K.O.T. to function, the situation prevailing
in the country, including the concentratior of the Turkish
population of the country in the occupied area in the
north, beyond the reach of the organs of the Republic, I
am satisfied that the application of the docirine of
necessity in this case was necessary to fill the gap by set-
ting up a substitute mechanism for the running of essen-
tial institutions.

In view of the above, without going into any further
detail, I am satisfied that the contraventions of the
chapter of the Constitution dealing with the public ser-
vice are justified by the law of necessity and consequently
the statutory provisions of the Cyprus Tourism Orga-
nisation Law, 1969 (Law No. 54 of 1969) were validly
enacted.”

Zmv vadBeon C.T.0. v. HadjiDemetriou (1987) 3
C.LR. 780, y Olopfleta 1OV AVIOTATOV AaOCTNOOU Y
10 (010 Thtnua eine otig ogh. 785, 786, 787:-

"We should state from the outset that we do subscribe
to the view that organs entrusted with matters such as
appointments and promotions of public officers should
enjoy the greatest possible, in the circumstances, inde-
pendence from political organs of Government, in
accordance with the principle expounded in Fran-

938

10

15

20

25

30

35

40



10

15

20

25

30

35

40

JAAA. Texpidbngv. Appis Biop. Kareptisews  Itvhavidyg, A

goulides (No. 2) v. The Republic (1966) 3 C.LR. 676.

There are, however, instances in the Constitution
where provision is made, apparently exceptionally, that
the tenure of office of such organs may be terminated by
the Political organ which has appointed them (see, for
example, Article 47(f) of the Constitution which is to be
read together with Article 131 of the Constitution).

The personnel of the appellant Cyprus Tourism
Organization would normally have come within the
ambit of the definitions of 'public ‘officer’ and 'public
service' in Article 122 of the Constitution and, conse-
quently, the powers to appoint and promote in relation
to the personnel of the appellant would have been
exercised by the Public Service Commission envisaged by
Article 124 of the Constitution.

As was explained, however, in, inter alia, Bagdas-
sarian v. The Electricity Authority of Cyprus (1968) 3
C.L.R. 736, the Public Service Commission envisaged by
Article 124 of the Constitution ceased to exist as a result
of intercommunal sirife in 1963 and 1964 and there was
set up, eventually, by means of the Public Service Law,
1967 (Law 33/67), a new Public Service Commission
which is not the Commission envisaged under Article 124
of the Constitution, but a differently composed Com-
mission with less extensive powers.

The Commission which was set up under Law 33/67
cannot exercise any powers in relation to personnel of
public corporations, such as the appellant in this case,
and, therefore, there resulted a vacuum, in the sense that
the organ which would have exercised the powers of
appointment and promotion in relation to the personnel
of public corporations, namely the Public Service
Commission envisaged by Article 124 of the Consti-
tution, had ceased to exist and the new Public Service
Commission, which was created by law 33/67 and in
which were vested some of the powers of the aforesaid
Public Service Commission in relation to public officers,
was not entrusted with the task to exercise any powers in

939
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Exvhwavidns, A, Terpidng v, Agyiis Bop. Kotepricews (1989)

relation to the personnel of public corporations. In order
to fill the said vacuum there was enacted the Public
Corporations (Regulation of Personnel Matters) Law,
1970 (Law 61/70) by means of which there were vested in
the Boards of public corporations the powers of appoint-
ment and promotion in relation to their personnel and
such Law was upheld as being constitutional by virtue of
the law of necessity (see, inter alia, Messaritou v. The
Cyprus Broadcasting Corporation (1972) 3 C.LR.
100).

The Bagdassarian and the Messaritou cases were
approved by the Full Bench of our Supreme Court in
Theodorides v. Ploussiou (1976) 3 C.L.R. 319, 336, 340.

The appellant Cyprus Tourism Organization was set
up for the first time by the Cyprus Tourism Organization
Law, 1969 (Law 54/69), after the Public Service Com-
mission envisaged by Article 124 of the Constitution had
ceased to exist and after there had been created by Law
33/67 a Public Service Commission which was not vested .
with any powers over personnel of public corporations,
such as the appellant.

Consequently, it was quite justifiable, both by the law
of necessity and by common sense, to follow in Law 54/
69 the pattern of the provisions of Law 61/70 which had
been found to be constitutional in the Messaritou case,
supra; and, as a result, there was enacted section 3(2)(e)
of Law 54/69 empowering the Board of the appellant to
"appoint’ its employees."

Ou o AGvw QIOPACELS ATOTEACYYV TANON antdvinom
OTOV 7LO TTAvV® AGYO, O ONOLOG WS £X TOVTOV Oev evotabel.

O avtnunig TEOoPAAAeL emiong AGYO arVQWONS TNG KQLVO-
pevng MEAENG TV magougia tou Zupfoviou MEeletav,
ov dev eival pELog Tov Aownvov Zuufoviiov, ovte
ArevBuvtig, ovte xav vREAANAOG NG AQXNG, 0T guvedpia
TOU ALowntnot ZupBouiiou Tou MARE TV ALOPACT autt.
Loyupitetar mepautépw OTL exeil 0 ZopPoviog Meretwv Eé-
PAOE CTOYELS OYETLXA LE TNV ATTOO00T HAL TO LEALOV TOV
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3AAA.  TMexpidng v. Agyns Brop. Katapricews  Irvhiavidng, A.
oI,

O 3uny6Qog Tng ApyNg Loyvpiotnxe 0T, exeldn o Tuu-
Bovdog Meketdv elye ®dvel avagopd yia Tov altnty, fitav
napev, ywati 8a ovgnteito to Bépa Tng avagogds authg,
aihG Suwg dev eEfpaoe yviun av o SLoQLopds £TQETE Va
e vQwHEl 1) Vo TEQUATLOTEL.

H napovoia rov ZvpPotiov Mehetov elvar Hataypap-
HEVI OTQ TTOARTIXA,

To 'AgBpo 11 tov Népou mpofiémer yia tg ouvedgieg
Tov Aowentiot Zupfoviiov:-

"11(1) Av ouvedglow Tou Alotxntnol Zvufoviiov gu-
yrahovvial vid tov J1poédpou GoTLg ®aL TQOEdQevEL
Tovtwv. Ev meguttaost astovaiag ov ITgoédpov 1 tou
nRoowELvov TTpoédgov naf' owavdimote guvedpiov ta
TOQOVTA UEAN eXAEYOUOLY €V €§ OUTWV GG TTPOEdQED-
on TaUTNg.

(2) Anagriov amotehoVoLy 0 TEOoEdQEVWY TNG Guve-
OQLAoEWS oL €€ mapdvTo péhn.

(3) To Awownuinév ZuuPouiov amogaoiter dud
rAeloYm@iog, ev mepuT@att de LooYn@iag o TROEdQED-
WV TG TUVESQLAOEWS EXEL SEVTEQQY 1] VWGV YPHPOV.

(4) O AwevbBuvrig dvvatar Omwg mapictatal xad'
andoag tag ouvedpiag Tov AOWNTIXOU ZupBoviiov,
Aoappavn uﬁgog ELG TUG 6LEanouévag CUCNTNOELS ®aL eX-
qJQa‘gn TNV yvounv autot ohhd oev xéxintal dunaiopo
Pigov. '

3 TO\ Al,ownuxov Zupfoviov dvvata Omwg, S
eowtegwwv YAVOVLOUDY, ouduiln ta TV eQyaou®V
QUTOV %KoL WOLLTEQWG TA TNG OUYXANOEWS TWVY Ouve-
UV, TNV TTPOS TOUTO SLdopévIV ELBOTTOINOLY, TNV XOTG
Tag guvedoudoels axolovBoupévny duadiwaciav nan Tnv
TAONOLY TWV TOAXTIHWDV."

H napovoio tou ZvpBovlov Mehetdv o1 ouvvedpia tou

. . 941
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Etvkavidng A.  ITerpibng v. Agyrig Biop. Katopriceng (1989)

Avourntinot Zvpfovhiov eivar aviifetn pe Tig vouoBetinég
TEOVOLEG TTOV dLEmtouV Tig ouvedpieg tov Zvpfoviiov. T
TG VOWMEG OUVETIELEC TNG TOQOUCIag auThg xaL v emi-
WO THG 0T vOpLUT GUAROTNON TOU CUAAOYLROT OQYa-
VO, 0TS TO Atowntind ZupPoviio Tng Agnis, 1600 1 EA-
Aadw emoTun xow vouohroyia, 600 xaw m Kumoloxd
voporoyia €xovv avagpeQbei.

O Kvpuaxdmovrog oto olyyoaupd tov "To EMAnvindv
Avonuunov Alxarov" B, Tevixd Mépog, atig oegh. 20-21
OVOPEQEL:-

"B. Antapaitntog molimdfeots TG EVVOUOU AELTOUD-
viag TOV oUALOYLHOU 0QYGVOV ELVOL T VOULMOS QUTOV
ovyrQOTNoLg. Tou vopov 0QILovtog exX TOHOWY RAL TIVROV
OTORMWY OTTAQTICETAL TO TUAAOYLROV OQYAVOV, TROUMO-
BeaLv NG VORILOU VTOOTAOEWS ROt AELTOUQYIOG, CAAG
%OL TOV EYXUQOV TV QITOQACEWY, ATTOTEAEL 1) OUYLOOTY-
Ol5 QUTOU EX TTAVIWV TWV TQO0MTWY, TA 0ol vOuw
nabwolonoav, dud v' arontion TOUTO YEVEOLY %Ol POQ-
@1V CUAROYLOT oQYavov. TIpog TNy Evvolay 8¢ Tng vo-
MIHOV OUYKQOTNOEWS TOU TUALOYLKOU OQYAVOU OVTIHEL-
TOL 7] ELG AUTO CUUUETOXY TTOOTWITOU Un meprhaufavo-
UEVOY UETAED TWV XKATA VOPOV UeAdV autov 1) ategnOé-
VIOG 116 WOLOTNTOG TOUTNG Ay, SUVAUEL SIKOCTIXYG QTO-
paoews.”

210 ovyyoaupua "Ziotnua tov Ioyvoviog atnv EAAada
Atonuiroy Awaiov” tov I'M., IMostoayatln (1976), 'Exdo-
on IEpmen, ava@époviol Ta Lo AT Ot OeA, 172:-

"Avtirettoy exiong otnv £vvola Tng vopinov ouvié-
OEWG TOV CUALOYLXOU 0QYAvOU 1) CUUPETOXT O0TO oup-
Bouhlo £oTw ®aL £vog pEAOVS mov dev meQuiapBdvetal
METAEY TWV VOUIRWY TOU 0QYAVOY HEADV. AeV £XEL OY-
paola av ta vohowta pékn, xad' eavtd, agroUv Tuyov
YU TOV OXNUATIONO TN vouipov ostagtias. Twati po-
el va avéntuEe 1o mapeioaxto pEAOS pa tétola el
®UTG TNV ouChTNON, ©OOTE va TAQEOVOE TEOG Tig amd-
YELG TOV TTOAAG aitd Ta vouLpa pean. H vewtepn vopo-
Aoyia eivor avotEr, axdpa %o g TTEOG TNV At Ta-
Qovgia mEoowmwv  Efvwv mEOg Ty VoW  Tou
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JAAA. Tergidng v. Apyis Biop. Katapriotwg  Trviwvidyg, A.

guAloywol ogyavov ovvleon: Z.t.E. 1036 tov 1963,
1045 xal 1934 tov 1972 n.A.n."

Zv Anégaon 1045/72 10 ZupPoviio tng Emuxpd-

TELOG ETIE: -

"Eneld1) ev moorepéve 10 euAN@OEY tng exdndoews
g newlaQyunnig vobécews TOV MROCPETYOVIOE OUW-
Bovhiov asteTeléaln ex TECOGQWY EX TWV WG AVW PEADY,
1OV MEPRTOVU TUXKTWOU REAOVUS GUTOV (10U NOpov
ZupPotrov A. Kodrépyn) amoywEhioaviog mpo tng
EVAQEEWS TN oULNTNoEwS WG SLEVEQYHoUVIOS TNV avd-
%OLOLY, TOV O€ VORIUOU avamAnQmwToy TOV un npodeido-
VIOG XQALTOL ¥ANBEVTOE MANV XATG TNV GUVESQLQOLY TG
1.12.1970 a0’ niv petd Ty oupmAfiowoLy TnG amohoyiag
TOV EYXQAOUPEVOU XaL TNV EEETAOLY TV PaQTIQWV ENE-
PANON €15 tov TEOCPEVYOVIQ EVIALX TTOLVT] (1) TNG OTERY-
OEWg TOV TROS TROAYWYNY SraudUatog) eti Toetiav
SL TO OVVOLOY TV aTodLdoUEVIY QUTW TaQadoewy
G twov ur' apl. 4350 g 15.7.1970 xov 5179 ng
31.8.1970 neueagxmmv aywywv (1 TV vo‘csgmv dua
g AngBelong 6 Tov Ymovp. ZuvpuBovriov xatd tnv
Sevtépav auvedpiaaiv Tov tng 20.1.1971 vewtépag Too-
TOTOWTIKNG CUTOACEWS, TEQLOQLOBELONG TNE TOLVNG €ug
TG TOQUPATELS TNG BEVTEQUS HOVOV EX TWV WG GV TTEL-
Baoyndv aymymyv) TaQloTato, W EX TWV GYETLXMV
TQUAXTILWY TTOOXKVITTEL, TEQAV TWV QNAQTOAVIWY TO
ZvuBovAiov 1e00GowY WS Gvw pehwyv, xad' GAnv tnv
SLaQrELOY TG CUVESQLAOEWS, AaBwVv HEQOS €15 TV OLe-
Eayfeloay ouDitnow pnetaEl tev weA@Y TOUTOU KaL TeV
eEETaOBEVIOV EVEOITLOV QUTOU HOQTUQWY XAl [T CITOXW-
ofjoag Tng aBolong XaTd TNV AMYPLV NG ATOPAOEWS, O
ArevBuviig Awontizov Xp. Tooxavas. Kat' axolov-
Blav axvowréa Tuyxdver 1 mpooBariopévn Tekw ato-
PaoLg Tov Yanoecwaxou Zupfoukiov Adyw tng magou-
olag ®atd v mEWINV ouvedglaoy avtol TEOOWITOY
00YETOV QOGS TNV *aTd VOUOV gUVDESLY auToU ws faoi-
@G vitoatnpileL 0 TEOOEEVYWY, OEXTNG YEVOUEVTS TNg
VTG %OV TTROOPUYNS naL AVEV €QEVVNG, WS CAUOLTE-
houg, tov & auths TEoBallopiviv TTAQAITOVEIV TOV
TTROUPEVYOVTOG."

2ty Andgaon 1934/72 1o ZupPovio tng Emwxpateiag
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elme:-

"Emeidii #atd yevixiv aoxrv Siémovoay ta Trg guvie-
CEWS TV ovAloyiwv OQyavwy Tng ALOKTHOEMS, EV T
OUOXEPEL, X' NV Aopfavetal amdQacls, magd TwWV 0Q-
YEVWV TOUTWY, BEV ETTLTQEMETOL VA TQQICTUVIAL %ATd
TV SLaQrelav TG SLoAOYLXIG LETOED TV UEAWV GULN-
THOEWS XKoL TNG YNPOQoQLag 7QOg MYy tng OxeTinng
ATOQGOEWS xal TQdowna pn megriapfaviueva eig Ty
2ATA VOROV GUYXQOTNOLY TOUTWY, TUXOV de MaQLOTAuE-
va, €5 GhAwv AOYWV, TQO0WRA OPEIAOVY VA QITOXWQOVV
TOU XMQOU TG CUOKHEPEWS TLQO TNG GUCNTHOEWS, ETTEQYO-
WEVNG GAAWG OXUQOTNTOG TNG OYETLHNG ATOPACEWS TOU
ovAroYWoU OQydvou Loyw wawiig ToUTOU OVVOECEWS
(Z.E. 3320/71, 994/65 »hx.)."

Zinv vndbeon Andreas Gavriel v. Republic (Minister

of Education) (1967) 3 C.L.R. 638, ouig oeA. 646-647, ava-
@oQwd ue Tn ovvleon Tov oullhoyLxol oQydhvov, ltwin-
nE:-

"But in so far as the composition of the commitiee is
concermned learned counsel for the Applicant made
another point after the production of the minutes of the
meeting at which the decision complained of was taken
(exhibit ' D). He submitted that the composition of the
committee was in any case defective in view of the fact
that in addition to the Head of the Technical Education
the Head of Higher and Secondary Education and also of
Elementary Education were sitting on the committee,
That these officers were present clearly appears from the
minutes. Learned counsel for the Respondent in the
course of his address said this on the question of the
composition of the committee: ' The persons who sat on
the committee when the decision complained of was
taken were the three persons appointed under paragraph
'a’ of sub-section (2) of section 7, the Head of Secondary
and Higher Education Mr. Vrahas and Mr. Origenis
Spyridakis the Head of Technical Education. Present also
was Mr. Kouros who took no part in the decision’. It is,
therefore, clear that both the Head of the Technical and
the Head of the Higher and Secondary Education were
present and took part in the decision. The question now
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3AAA. Mevpidng v. Apyng Biop. Ketagrivens  Ztvlavibdyg, A.

arises whether this departure from the provisions of
section 7(2)(c) regarding the composition of the com-
mittee affects the validity of the decision. In the text-
book on Greek Administrative Law by Kyriakopoulos
vol. B at p. 20 it is stated:

'Antapaitnrog meoUndBeoig TN EVVOUOU AELTOVQYiOS
TOV GUAAOYOU OQY(AVOU £ival 7) VORLMOEG GUIOv Ovy-
xp6INoLS. Tov vépou opiboviog ex AOCWY xat Tivwy
atopwy osteptiletar 1o cuALOYOV OpYUvOY TEOBTG0E-
OLV TNG VORLLLOU VROOTATEWS AL AELTOVQYIRS, OAAG aL
OV EYXUPOV TWV CTOQPATEWY, AITOTEAEL T} OVYRQOTNOLG
QUTOV X TTAVIWY TWV TPOCWHIWY, T 0TT0L0 VoUW *abw-
plobnoav, did v aTtoxTNoN TOUTO YEVEGLY XL HOQQTV
oUAROYLXOY 0pyavou. [Tpog Tnv évvolay S Tng vouipou
OVYXQOTHOEWS TOU CUAAOYLXOU OQYUVOU OVIIXELTaL T
ELG QUTO OUUUETOXN TQOTUXTOU UM TEQLACUBaVOREVOD
HETAED TWV XATE VOUOV HEAMY QUTOV 1 OTEPNBEVTOS TG
WLOTNTOS TaUING Ay SuvALEL SLXATTIHIS TOPAOEWS,'.

To the effect that bad composition of a collective
organ leads to its incompetence and renders its decisions
voidable are the Decisions of the Council of State 1273/
53 (Zvprhipwpa Noporoyiag ZayxaQomoviov 1953-
1960 vol. 1 a-k p. 559 para. 59) and 1481/56 (Decisions of
the Council of State of 1956 vol. T. at p. 125).

In the light of the above I am of the view that on this
ground the recourse must succeed and the decision
complained of, in so far as it affects the Applicant, must
be declared null and void."

Zinv unoBeon Aristides v. Republic (1986) 3 C.L.R.
466, o1 oek. 474 0 161 [106e6P0G TOV AVIITATOV Atra-
otnpiov ¥. Totavtaguiridng elme:-

"Lastly another reason for which I would have to
annul the sub judice refusal of the respondent Com-
mission to transfer the applicant is the fact that when he
was heard by the Commission in relation to his claim for
transfer there were present at the meeting of the
Commission representatives of his trade union POED. |
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have no doubt that such representatives were there with
best intentions, with the consent of both the Commission
and of the applicant, but I find that their presence was
excluded by the provisions of section 4(2) of Law 10/69,
as amended, in this respect, by section 2 of the Public
Educational Service (Amendment) Law, 1979 (Law 53/
79). The meetings of the respondent Commission are not
open to members of the public and in section 4(2) of Law
10/69 there is express provision about persons, other
than the members of the Commission, who can be pre-
sent at its meetings without a vote, and representatives of
POED are not included in such persons.

The presence, therefore, at the meeting in question of
representatives of POED was incompatible with section
4(2) of Law 10/69 and if the Legislature wishes to
implement any existing arrangement in this respect
between the Commission and POED, as a trade union, it
is open to the Legislature to make express provision for
this purpose by amending suitable section 4(2) of Law 10/
69."

Me Béom Tig Lo TV audeviies xaL TLG aQXES TOU ALOL-
®nTkoy Awalov, n mapovoia tov Zvufoviov Meletwv
01N ouvedpia Tov Atowmuxov Zupfoviiov ov e v
KOLVOUEVT} aIEOQua oUVLOTE ®ax) oUvBesT TOU GUAAOYL-
KOV 0QYAVOU HOL M HOLVOUEVY OTTOPOOT TLOETEL VO AHVOW-
Oel yva 1o Adyo avtd.

O avteiig Entd v axdpwon tng xEwouevng medEng
AL VLA TN W CUUROQEWON TNG AQXNG UE TLG dLaTdEeLg Tov
'‘AgBpov 38 edaguo 2 tov meQl Anuooiag Yanpeoiog
Nopov tou 1967 (Ag. 33/67), 10 0:10i0 eQUONOTETAL RE TIE
npdvoLeg Tov Kavoviopot 8, tov moofhéer:-

"ALopLopoi et povipov Baoewg yivovrol eni donipa-
ola epapuofovial de, TNOOVREVIDV TWV AVAAOYUDY, 0L
wyvovoatr dudt v dnpociav urngesiav Tng AnuoxQa-
Tiag dLaTaEeLs, aL agoQmoat £1g SLoQLopovs et doripa-
ola.”
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3AAA.  Tergidng v. Agyiig Biop. Katagrisewg  Ivvhavibng, A.
To 'Apbpo 38 tov Nopov 33/67 Aéyer:-

"38(1) Movipog droguopds yivetal enti doxipacia dua
dLETH xOVLRV TEQiOdOV:

Noeitaw 611 n Emitgomn dvvatal, £ig naoav eidixiiv
neplntway, T oupPBovit tng evolapegopévng apuodiag
QNG KOl FUUPOVNG TTOOS OLACONTOTE YEVIGG 0dNYiog
60Beioag emi Tovtw wnd tov Ymoupyrxolt Zuufoviiov,
va un amoawtion xpoviiv sepiodov donwpaoiag M va
LEUDON N TaQateivn TavTny.

(2) O doELopds VAAAAIAOY VANQETOUVIOG el dOnL-
paoia dtvoatal va tegpatiodn) xed' otovdnmote xpeovov
drarovang g xoovirng meQLOdOY SOXLUACIOG, GAANG,
TEW 1 Yivn 0 TOLOUTOS TEQUATLONGG, déov va Hob1 €L
TOV VTEAANAOV £L00MOINOLS TNG TOOS TEQUATIOROV MQO-
Béoewg mepLExouoa TOUg AGYOUS RaL XOAOVOQ TOUTOV
OTWG TEOPT €tG OLAOONTOTE TAQACTATELS, TG OMOLOG
Ba emeOUpeL va vIOBAAN Evaviiov TOU TOLOUTOU TEQUA-
wopol. Emi tn AMpyer ot €EETA0EL OUDVOTITOTE TQQa-
otaoewv 1 Emrgom dvvatar eite va teQuation tov
OLoQLOPOV elte var TAQATELVN TNV XQOVIXTV TIERIODOV dO-
RKLHaoiag L& TooauTny Yoovixniyv egiodov, un vrepBoi-
vovoav ta 500 £tn, 6onv 1 Emtpony ewg erdotnv nepi-
ntwowv Mbeke Oewpioer ratdAAniov. Au dLoTdEeg Tov
0Q6vTog edagiov epuordLovial eni dong nagatabei-
oNg TEQLOSOU SOHLUATLOG.

(3) Evtog evog unvos antd tng AfEswg Tng ypovixig
aeQuddou dompaciag n Emtgomy omogaoiler xatd
OGOV 0 HLOQLOPOS VITOAAGAOY UTINQETOUVTOG ETTi doML-
pooia Ba emuwvpwd, napatady 1 teppoatodn. Edv o
SLOQLONOS ertLrupwbny 1 TepuaTLodn, eL00ToINoLS TEQL
TOUTOV OMUOOLEVETOL €1G THY ENIOMUOY epNpeQida Ing
Anuorpariag.”

Agov éhafa undyn tn Sudprewr Tng EQLOdOL donLpa-
olag, dnwg avavedBmme pe aoPaoers Tng AQYNC, TNV Mie-
popnvia Mg g sTQOaBaAASUEVNS atdPpaons xal Oha T
REQLOTOTIXG TG vndBeomg, ®atdhnEa 010 gupntpaopa 6T
10 £5a@Lo (2) Tov ‘ApBgou 38 epappdleral oty magovoa

947



Trviavidng, A. Tergidng v. Agnis Buop. Katagtivewg (1989)

aeQlATWon naw OTL N A1 aQGienpe vo axolovbijoer n
Staduwtaoia Tnv onoig emitontnd mEOPAEner To €OAGLO
auto.

Eivol n magdBaon twv mpovoimy Tov 'Apbpov 38(2) na-
eaPagn CuoUBAOUS TUITOV KAl WG EX TOUTOV AGYOS aXVQW-
ong SLoLKNTLHNG TTEGENG;

Movov mogdienpn ovouddoug THTOY XaL OYL EXTOVOLD-
dovg odnyel anv axvpwon TEOTPUALOUEYNG SLoLNTIANG
nEAENG. E&v 0 1imog elval ovouddng, xoivetal aitd 1o At-
HaotHoLo oty xaBe mepisttwon. IMapdfaon Opwg ewdirig
vopobetnnic mpdvolag, eldivd dmwg 1o ESGELO 2 Tov ‘AQ-
Bpov 38, eival mapdBaon ovoubdovg Timov - (BA., uetakv
Ghhwv, Solea Car Company Limited (No. 2) v. Republic
(Minister of Communications and Works) (1976) 3
C.L.R. 385, M.D.M. Estate v. Republic (1980) 3 C.L.R. 54,
Salamis Flour Mills v. Republic (1984) 3 C.L.R. 132,
Choraitis v. Republic (1984) 3 C.L.R. 1067, Papado-
poulos v. Republic (1985) 3 CL.R. 154, Christofides
Trading v. Republic (1985) 3 C.LR. 546, Alvanis v.
CY.T.A. (1985) 3 C.L.R. 2695, Marcos Tserkezos and The
Republic of Cyprus, through the Minister of Interior
(19883 C.LR.2181.

H un ocuppodpgpmon mpog 11g dlotagerg tov "Apbpov
38(2) odnyei otV UuXVEWON TNG SLOWNTVKNG TTREENS.

T TOoVg Lo AV AOYOVS 1) TROC@UYT emuTuyydvel. H
AQLVOUEVT] AOPAON ArUQOVETAL ES OAOKATIOV.

Kaua dwatay avagpopurd ue éE0da.

H enidinn anogpaon axvowvetaL
»wols EEoda.
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