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26 Amgilov, 1989
[ETYAIANIAHE, Alavic)
ANAPOPIKA ME TO APOPO 146 TOY £YNTATMATOZ

XAPAAAMIIOZ BAZIAEIOY,

ALtmijg,

KYNPIAKHEZ AHMOKPATIAZ, MEZQ
- EINITPONTHZ AHMOZIAZ YITHPEZIAZX,

Kaf! wv n aimon.

(Yné8eon Ap. 508/88).

Anudowor Yrdidnior — lpoaywyés — Eumiotevtinés ExOfoeis —
Toomomouioeig xard mapdfaan g eyxuxiiov 491/79 — Opbd n
EA.Y. é\afe vaoym tig Babuoloyies twv afioroyorviwy ALtovg-
yv, ayvorioaca Tig £v A yw TQOTOROLIOELS.

HapdAdewym ev T evvoia tov Apfgov 146.1 tov Zvvidyuarog — Yiao-
VOEL JTOpAAELYM OQEAGHEVTS EVEQYELOS — Mn mpoaywyn dnuoaiov
waedAilov xou nmpoaywyr dilov vmaAArAov avt' auroy — Agv
URAQXEL TOPAALIYM ev T evvoia Tov dpbpov 146.1.

Anudoior Yrdidnior — Hpoavwyés — Hpoiotduevos turjuatos —
Zuotdoes — Edv eivoy ovu@pVES [E TT OTOLXELQ Tov paxélov Sev
pRogOVY v e payvwoiototy, extls edv 0 AGYOS TN aQaYVEQi-
OEWS XATAYOAPEL.

Anudoror Yrdidnior — ITpoaywyés — Apxaidtnia — O mepl Anuo-
otag Yanpealag Nouog, 1967 (N.33/67), Gplpo 46, onws €xel 100-
monownOei ue tov Nopo 10/83 — Agxaidtnia oUupuva Ue TNV nue-
oounvia yevvijoews — oAy gt n fapvtntd g,

O1 vopuxég agxés, oV T0 AVATATO AXACTTQW EPAONOOE QTOp-
OUTTOVIQS TNV alTnom aXVOMOoENS, OV JTREGSTAV EVavIiov TEOa-
ywyng ot 8éon oty Snpdoia vnpeoia, eaivovial ad 1e o Ve
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FEQLATITTLHG OMLELDUATIL.

H aitnom axvo@oews aaoQoinTeTal ywois
Suatayr yua éEoda.

AVa@eQoueves vrobioets:
Kokkinou v. Republic (1987) 3 C.L.R. 1281,
Mavrommatis and Others v. Republic (1984) 3 C.L.R. 1006,
Ulndag v. Republic, 3R.5.C.C. 131,
Christoforou v. Republic (1986) 3 C.L.R. 2413,
Papatryfonos v. Republic (1987) 3 CL.R. 1882,
Sekkides v. Republic (1988) 3 C.L.R 21306,
Theodossiou v. Republic, 2 R.5.C.C. 44,
Republic v. Haris (1985) 3 C.L.R. 106,
Haris v. Republic (1989 3 C.LR. 147,

Georghion and Others v. Republic (1958) 3 C.L.R. 678.
Heoopuyi.

ITooo@uyn evavtiov tng andpaong tng Emigonng An-
poowag Yrnoesiag e tnv oToig TQonyaye T0 evOiapeQo-
MEVO mQOCWTo atn Béorn tov Avwiepou PaQUOXOTOLOY,
dappoxevtinés Ynnpeoleg avti tov artnti.

A.Z. Ayyeibng, yuo tov Attt

II. X"Anuntoiov, Amnydeog tng Anuorgatiag B, vy
toug Kab' wv naitmon.

ZTYAIANIAHZ, A: Aviyvooe Tnv axdiovdn anoga-
on. Me v tgoopuy avtr o altnihig INTa Tig Lo ®Atw Be-
Qauteles:-

"A. AntOgoon Tov Aaotneiov 6TL n andé@oon Tov
xaf' ov n aitnon mou dnpooievtxe otnv Exionun Egn-
ueoida tng Anuoxpotiag otig 27.5.88 pe tmv omota
TQOTYQYE TOV ATUNTOLO AGTIQO 011 noviun Béon Avate-
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JAAA. Bagueiov v. Anpoxpartiag Trviwavidng, A.

pov Papguaxonowt (Taxtnog ITpoumoroyiopos) Pap-
uaxevtikég Ymmpeoies avadpopnd and 15.2.86, avii
xauwn ot Béon tou autnTy eivar dxven, TAQavoun xoL
OTEQNUEVY OTEOLOUSTITOTE £VVOUOU ATTOTEAEGUOTOS.

B. At6gpaon tov Awaotnpiov 6ty v Govnom xau na-
pGherpn 1oV %o ov N altnon va KxPodEeL TOV ATy
otn pdviun Béon Avirtegov Papuaronolol, avadQoput-
®G amé 15.2.86 eivar dxvom, maQAavoun, OTEQNUEVH
OTOLOUOPTOTE EVVOUOY QIOTEAECHOTOS HAL LW OTL Fta-
paiciqpOmre Ba moémer va HLeveQynOet”.

H Emtpony Anuooiag Yangecsiag (n "Emitgoni”) oTig
10 ®efpovapiov, 1986 wiio@aowe Tnv TEOTYWYH Tov Xa-
pahapmov Baoikeiov, autnty oty napovoa undbean, ain
uoviun Béon Avortegov Papparosolol (Taxt. I1gois.),
a6 15 Pefoovagiov, 1986, mopdrov 6T 0 AlevBuveig Tov
Tuipatog eixe ovotnoer yo wEOaywyn Tov Anunitolo
AOTO, evOLUQEQOUEVO MEQOG OTNV TAEOUTQA TTROCPUYT,
®ae v [Tavaywwta Koxxivov.

H ngoaywyn exelvn mpoaBrAiBnue and tnv ITavayudta
Koxxivov pe tnv ITgooguyn 256/86. To Avitato Awtaoti-
QW pe amdgpaat tov, mou exdolnxe otg 6 Oxtwfeliov,
1987 - Kokkinou v. Republic (1987) 3 C.L.R. 1281 - axv-
QWOoE TNV mpoaywyn, ywati n Exvrgonn dev viobétnoe tn
ovoToon Tov AwevBuvi tov Tunipatog EVEQYWMVIOS UE
TAGVY QvaQoQIXG pe TNV agyaldTnTa Tov Xapdhaumaov
BagtAgiov.

Metd v aruvpwtird andgaon 1 Exitgony extehdviag
TNV VTIOXQEWOT TNG YLO TUUROQPWOT EWOOTOINTE TOV QLIY-
T Ot ermavéQyetal atn Héom sov xateiye, dnhadn dagpa-
%00V, Gaguarevtivés YInQeoies, ®al TIQOXMENTE OTNV
enaveSEtaon Tov Béuatog Tng mAtigwang tng Béong ue ovy-
®QLOM GAWV TWV VTOYNPIWV YIa Vo JIQOAEEL TOV XATUAAN-
AOTEQO pe Baom TO VOUWO %aL TPAYRATIKO HafeaTidg mov
VANOYE noTd 10 YPOVO TNg APAENS ROV anvpmbnre. Zuig
22 Maogrtiov, 1988, amopdoloe v mpoaywyr Tov Anui-
OOV Aompov avadpourd and 15 Peffpovapiov, 1986.

H mwo nave mgoaywynq dnuooevtnxe otnv Emionun
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Egnuepida tng Anuoxpatiag, nuegopnviag 27 Matov,
1988, ue ApLBiod Tvwatonoinong 1452.

Mg tn dettepn Oepaneia npooPaiietal Govnon 1 LaOa-
Aewm mpoaywyng Tov attnth. H Emitgon anopaowse tnv
ooaywYN Tov evdlapegopévoy peQovs. "Tlapdienym” pe
TO VOMUQ NG mapaypdgpov 1 tov 'Agfoov 146 sivan mapd-
AELYN OPELAOUEVIG UE TO VOO EVEQYELDG,.

Zwnv vndbeon Mavrommatis and Others v. Republic
(1984) 3 C.L.R. 1006, otig ogh. 1022-1023 eutarOmue:-

"An 'omission' in the sense of Article 146 of the
Constitution means an omission to do something
required by law, as distinct from the non-doing of a
particular act or the non-taking of a particular course as a
result of the exercise of discretionary powers. 'Omission’
presupposes a duty imposed by law and failure to
perform that duty - (Stassinopoulos - The Law of
Administrative Disputes, 4th edition, (1964) p. 195;
Greek Council of State Cases No. 1137/63, 91/62 and
1862/63; Cyprus Tannery v. Republic (1980) 3 C.L.R.
405, Argyrou and Others v. Republic (1983) 3 C.LR.
474, at p. 484)."

2 MEQLITWOELG HLOQLOUOV 1| TROUYWYNS 1 OPELAGUEVN
gvipyewa eivalr n mAowan g Béong KE TOV HATAAANAO,
HOTA TNV %@lon tng Emitpomiig, pe Baon 10 vopo xau Tig
aQy£S TOU Atowntuov Avkaiov, viiophgpro. H pun exvhoy
TOV OLINTT) OeV CTOTEAEL "UQGAELYN" PE TO VOMUO TNG Tt
paypagov 1 tov 'ApOgov 146. Ztnv vnobeon Mustafa
Hamza Uludag and The Republic (Public Service Com-
mission), 3 R.5.C.C. 131, otn oek. 134 10 Aueaotniguo elste:-

"In conclusion, the Court takes the opportunity to
state that in cases such as the present the appointment or
promotion of a person to a post cannot be treated as an
omission to appoint another person who also seeks
appointment to such post."

H devtegn Bepasteia, g £2 TOUTOV, E(VAL AVEQLXTN HATW
T OTTOLEGONTOTE TUVONHES.
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JAAA. Baaiieiov v. Anuoxperiag Truluavidyg, A

Ou AdéyoL ywa toug omoloug CTnteitar 1 axvQwon elval
ot: H Emtpom éhafie vaoyn g pdvo 1g aiohoyrioeig
TV aELOAOYOUVIWV AELTOVQYW)V, O OQLOUEVEG ERTTLOTEVTL-
#éG exbéoeig, 6TOV OL TEOMOTOMOELG QO TOVG TTQOCUTO-
YOAPOVIEG AELTOUEYOUS EyLvav xweig va tnogndolv oL meo-
VOLEG TNG TaQaypdpov 9 twv Kavoviguiwdv AlatdEewy
OV OLETTOUV TNV ETOLUAOLA KOl UTOBOAN EUTTLOTEVTIHOV
exBéoewv ya dnuoolovg vtaAlrous. H ovotaon touv Al-
gufuver €yuve pe nabeotwdg mEaypatiknig mhdvng, n Em-
TpomY deV WTOdwaoe T BoUINIa IOV ETPETE OTNHV APYOLO-
TNTQ TOVU QLTNTY XU WIOTUXE va eTLhEEEL TOV HAAUTEQO
VIOYNPLO.

H etowpacia twv epmiotevnixdv exféoemv yia 1o %00-
via 1981-1985 £yive oVUPVA UE TLG KOVOVLOTLHES OB1YLES.
To 1979 n Pabporoyio TOU EVOLAPEQOUEVOY UEQOVG [Feh-
TLOONKE, XWELG va avagépetal OTL EYLVE QVIaALaYT amoye-
wv TWTa pe TNV aELohoyovoa Aettoupyo. O mROToTANE-
vo3 AtgvBuving ato Mépog VI, Teviral ITapatnpioers, g
gxfeong Eypaype:-

"Alaguva pe v aEohdymoLy Thg aveTéQus Ppagua-
KOTOLOY %UL TOV TQOCUTOYRAPOVIOG Aertoupyov. Ivm-
OLCw TOAY HOAWG TNV €QYQGLQV TOV QELOAOYOUUEVOU
VRAAAATAOV, O OMoiog elval £uTeELQos, mEOBUNOG KOt £0-
yaTwi0g. Xapartnitw tovtov wg Alav Kahov.”

Znv éxBeon yua 10 1980 0 AwevBuving mdL, ne T ovp-
gwvn amoyn tov Ilgolotdpevor twv PopuorevTinmy
Yangeoudv 010 (010 pégog, Fevirai ITagatnproers, fypaye
™ duin ToV extiunon.

H Ei10ont atoQaoloe vo ayvVOnGEL TLS TROTOTOOELS
1000 OTLG €10 PEQOVG TTOQAYQAPOUS OG0 HAL OTLG YEVIRES
BaBpohoyieg, yati avtog Sev eixe eEovaia va tpomomoui-
oel Tn foBuoloyia, epdao dev £veQYOVOE OOV TTQOCVTOYQE-
PV AELTOVQYOC, '

Eilvalr wyvpiopsg tov dunydpov touv avtnin 6t 1 Emu-
TEOMN SEV edLaLOUTO va AGSEL UITOYn TNG LEQOS TV ELITL-
OTEVTIXOV exDEoewv, MaTl 1 EUmLOTEVTLRY £xBeor sival
OALOKANPWUEVO £YYQOQPO HE TN OUVSQEOUN U0 AELTOUQY®Y.
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Avto, vtootigiEe, 0dNYEl VITOYXQEWTIXA OTNV AXVEWON TG
TOAENS.

Me wnv evégyeiwa auti Tng Enitponig 1o evolapepdpevo
HEQOG TaAueLve pe Babporoyio YounAOTERN Yo Ta TaMd.
exeiva xpovia. H Babpoloyia 1ov artntn 8ev ennpeGoTnxe.
H dwadiwacia mov axorovBnoe n Emitgony oto onueio
aUTO ELVOIL VORLIT KOL ETLTOENTY.

Zinv vnoBeon Christoforou v. Republic (1986) 3

C.LR. 2413, otg oeh. 2422, 2423, 0 A. AoiCov, A. (6nwg

fitav Tote) elste 1o eENg:-

"The last ground stems from the fact that in the
minutes of the departmental Board of the 4th June 1985
(Appendix 4), the Director is recorded to have mentioned
in the confidential reports of 1983 that he brought about
certain changes in some instances without prior exchange
of views with the reporting officers as provided by
paragraph 9 of the Regulatory Orders for the preparation
and submission of confidential reports. In fact the
Director stated that this step was due to an oversight and
accepted the assessment of those officers as it had been
made by the reporting officers and that his changes should
be ignored. The respondent Board then in view of this
statement of the Director proceeded to examine the
confidential reports as they had been prepared by the
reporting officers. The officers affected thereby were
interested parties Mattheou, Thrasyvoulides, Demetriou
and Spyridonos. This was a material that was before the
respondent Commission when the sub judice decision was
reached and duly taken into consideration as stated in its
minutes, (Appendix 8). The respondent Commission
went on to say that at the examination of the confidential
reporis of the candidates it noted that the countersigning
officer changed the confidential reports for the year 1983
of the aforementioned candidates. The Commission
observed further that these changes were made by the
countersigning officer without previous consultation with
the reporting officer contrary to the Regulatory Orders.
For that reason ' it decided to take into consideration
only the assessment of the reporting officer’. Anything
that might be wrong was clearly put tight both by the
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JAAA, Bagueiov v. Anjpoxgarticg Zrvhiavidng, A

Director, the departmental Board and ihe respondent
Commission. This ground also fails.

Zinv vadbeon Papatryfonos v. Republic (1987) 3

C.L.R. 1882 10 Awaotrplo eine ta eEg otn oeh. 1887:-

“In the light of our case law the report had been
improperly prepared and on that account ought to have
been ignored, at least that part of it that disclosed the
views of the countersigning officer. In the absence of any
indication to that end in the minutes of the Departmental
Committee and later in those of the Public Service
Commission, I cannot presume that they ignored the
comments of Mr. Eliades. Therefore, the report was
tainted with illegality and as such ought to have been
ignored.”

210 Odent Contentieux Administratif (1976-1981), otn

oeh. 1831 avaépetal:-

"The case law, in its endeavour to resist, for the
benefit of the good functioning of the public service, the
easy temptations of a restricted formalism, has always
considered that a person under the administration is not
justified to call for support for a conclusion of excess of
power, directed against an administrative decision, irre-
gularities in form or procedure which in the particular
circumstances of the case could not have had any
influence on the decision of the administration; ..."

Ziv nedogatn vndBeon Andreas Sekkides v. The

Republic of Cyprus, through The Public Service
Commission (1988) 3 C.LR. 2136 1 Olopélera 10V Avin-
TaToV AvnaoTnolov elste otn ge. 2151:-

"In the light of the above authorities it must be
concluded that the 1979 Circular lays down rules of
procedure which must generally be followed when
preparing confidential reports. Failure to observe such
rules inevitably renders any report thus compiled
irregular, but at the same time we feel that to hold that
such irregularity should at all times be considered as
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leading to the annulment of any decision taken,
irrespective of whether it did materially affect such
decision, would be going too far. ... But being a viola-
tion of procedure it has to be shown that it materially
affected the decision reached. ...

... We believe that one must always look first at the
circumstances of the case in hand in order to ascertain the
extent of the irregularity and the effect such report had
on the sub judice decision.”

Znv nagovoa vndeon n Emnvtpont ayvonoe 10 péQog
g ex0eong stov dev fitav ovupwvo pe Tn wadixacia Tov
TLEOPAENEL 1} £YRURALOG. ALTOG fivay © 0006g TEOmOg avTL-
HET®TLONG TOV Béuatog. Ev mdon negurtmoer Opwg 1 evER-
yewr ovt tng Emutgomis dev ennpfaoe pe onmouodiimote
TQOTO TV TROoRaAASUEV TEEEN mpoaywyg TOV EVOLapE-
popvou péQoug. O LOYog Qutig aoTUYYAveL.

AvagoQund pe T gvotaon Tov Awubuvid, o duxnydpog
TOU QUL TNTT] LOYVRIoTRE GTL QUTOE OONYTOMHE VoY REWTLHG
atd v Emrponmn oe havBaopévn xarevBuvon yua To
®OQOG TWV EWTOTEVTIRGDV exOicewv xaw 1 oUOTOGY TOU
gyive pe nabeotaig mhdvng. To péQOg TWV TQAXTLNMV TTOV

ava@épetal ato AwevBuver) tov Tunpatog elvar To axéhov-
80:-

"AUTOg, a@ol evnueQMmBMHE Yia Ta 7o dvw ... (TV
amopaon g Envtgonis va Adfel vatoym povo tig aklo-
AOYHOELS TV OELOAOYOUVIMV AELTOUQYWV YL TLG EXOE-
OELG IOV vVOPEQUE) ... avAPEQE Ta €EYG:

ZVoTnvEL Lo Tpoaywyn otn Béon Avidregov Pappa-
®ROTOLOY TOVG idLovg dvo mov elye ovotioel katd Tov
oVoUDOM KOOVO, YIOTL OTN OXEYN TOV VNAQXEL N iDL &L-
®Ova. Anhadn ouotiivel tov AnuiToio AcTQOo, O OIoIog
givar x000ha €EQIPETOG, TOVAGYLOTOV TQ TEAEVIQiQ
névie xoovia, xal tnv Iavayuwta Koxxivou, n onoia
eivar eEaipetn vadAAniog nal éxer mEQav 1oV MAEOVe-
AINUOTOS OV QOPAETETOL 0TO Z¥EdL0 YTngeoiag g
Béong naw Master of Science in Pharmaceutical Analysis
and Quality Control, Chelsea College, University of
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JAAA Baguieiov v. Anpoxgueciag Trviavibyg, A.

London."”

H olotaon tov AevBuvin ev éyuve pe xopwd hdvn yia
Ta TEAYROTA. TO eVELOPEQOUEVO PEQOG TC TEAEVTRLN TEVTE
Xoovia and v ovouwndn nuepounvia (1981, 1982, 1983,
1984, 1985) cEwoloyeito pe "12 eEaigeroc”. Emungdobeta
otg Fevirnég [lagatnoioelg o akwohoywv Aeltougyog yla
Ta xoovia 1982, 1983, 1984, 1985, éypadpe:-

"O oEwioyolpevog umdiinhog Oa umoQoloe va
aEtomoinBel nokitega otn Béon Avwregov daguoaxo-
noton".

Me avtd oupgwvolos o Awevbuviig tov daguonevti-
®WV YIINQEGUDV 0UV TQOCUIOYQAGWY AELTOUQYOS. Qg ex
TOUTOV 1] CVOTOON E(VAL ULEWVN UE TQ OTOLYELC TWV dLOL-
YNTLROV QaréAwV, ¥aL N ETitoonn elye vmoyQéwon va n
AGBer vtdyn g 1 va natayQpel AOYO EGv eveQYOUOE
oviieta. (Michael Theodossiou and The Republic
(Public Service Commission), 2 R.5.C.C. 44, Republic v.
Haris (1985) 3 C.L.R. 106, 112, Georghios Haris v. The
Republic of Cyprus, through The Public Service
Commission (1989) 3 C.L.R. 147.

O autntrig %ol 10 evOLa@EQOUEVO HEQOG Elval TTUYLOY-
xot g Papgporevtinig ZyoAng tov IMavemotnuiov Adn-
vayv. Hpegounvio Hruyiov avtntr 15 Touvkiov, 1968 xou
TOU EVOLAPEQOREVOU HEQouS 2 TovAiov, 1968. Aoglotnxayv
o1n Béom Dagparonowt, 2ng TEENS, ®ow o1 500 Ty 1n G-
Boovagiov, 1969, xal atn Béon PaguaxroroLov, Ing TéEng,
otg 15 Anguaiov, 1972, O tithog tng Béong avtig GAlake
g¢ "Paguoronoléc” wité 1n lavovagiov, 1981 pe tov neQi
ZupmAnowpatzov ITgotmoioytopot Nowo, (AQ. 3) tov
1981 (AgQ. 20/81).

H ooyxaotnta twv dnuooiwv viarAniwv dbretal ond
TLG TEOVOoLEG Tov ‘AQBoovu 46 Tov megl Anpooiag Ymnoe-
oiag Nopov tov 1967 (Ag. 33/67), 6mtws ToomoTOLONHKE UE
10 'ApB00 5 1ou Népov 10/83. H apyaidtnia 1ou gt
elvar 1 nuegopnvia yevviigews tov. H agyadtnia auti
givar aofpaviov Bagovs. (BA, Andreas Z. Georghiou,
and Others v. The Republic of Cyprus, through The
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Public Service Commission (1988) 3 CLR. 678,
Constantings P, Ieannides and Others v. The Republic
of Cyprus, through The Public Service Comm:sswn
(1989) 3 C.LR. 278.

H paBpohoyic tov eviiapegopévou UEQOVS Yo TQL Te-
AevTaia mEVIE xOOVLa NTOV EEALQETY. ZTIS TQONYWYES AL~
Bévetay vndym 6An 1 otadlodoouia Tou uohAnhoy, CALG
Opws HeyoAUTeQN Paputnra SidETaL OTLS EUTLTTEVTIKES EX-
BéoeLg Twv TehevTainv XoovLVY. AV axdpa Bewgndel 6TL o 10
QLTNTAG HOL TO EVOLAQPEQOREVO HEQOG 1TV LOOL 0T QOG-
vIa %aL v oEla, TO evOLa@EQOIEVO HEQOG ELXE TN OVATOON
Tov AguBuv.

O avTnung stagadéyeton Ot Sev £xel £xonin vmegoyi. To 13
ALOOTHQLO CURIANQMVEL 6TL 0 autnTiig Sev €xeEL 0UTE QAT
VITEQOY).

H anégoeon tng Emttponng ftav g0hoya emiTQentn o
eabinih

Ia Toug o v AOYoug M IEOOPUYT QOQQLITTETAL.
Kopud duatoyn yua é£0da.

H npooguyr amogeintetal ywoic é5oda. 25
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