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(1988)
1988 May 7
[STYLIANIDES, 1.

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

PHOTIS ACHILLEQS,
Applicant,
V.
THE REPUBLIC OF CYPRUS, THROQUGH
1. THE MINISTER OF FINANCE,
2. THE DIRECTOR OF CUSTOMS AND EXCISE,
Respondents.

{Case No. 611154},

Customs and excise duties—Motor vehicles, importation of by Cypriots—
Exemption from duty—The Customs and Excise Duties Law, 1978 (Law
18/78) as amended, section 11—The three prerequisites of the relief—
Judicial control of the relevant findings—The time that elapsed between re-
settlement and submission of application must be "reasonable™—What is 5
“reasonable” depends on the circumstances of the case—Judicial control of
the decision as 1o "reasonableness™—¥Principles applicable.

The recourse is directed against the refusal to exempt applicant from im-
port duty under the aforesaid legal provision.

The Court found that it was reasonably open to the respondent to deter- 10
mine the ime of applicant’s resetlement in Cyprus as being in July 1981,
The application for relief was submitted in August, 1983. As the Court
found that it was reasonably open to the respondent to find that the time be-
tween July 1981 1o August, 1983 was not "reasonable”, the recourse was
dismissed. 15

Recourse dismissed,
No order as to costs.
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Cases referred 1o:
Michael v. The Republic (1986) 3 C.L.R. 2067;
Yiangou v. The Republic (19873 CL.R. 18;
Salloumis v. The Republic (1987)3 CLR.412;

Constantouri v. The Republic (1987} 3 C.L.R. 391,

Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation
(1947} 2 AIlE.R. 680,

Secretary of State for Education and Science v. The Metropolitan Borough
of Tameside (1976) 3 ALE.R, 665;

Puhlhofer and another v. Hillington London Borough Council (1986} 1 All
ER. 467.

Recourse.

Recourse against the decision of the respondents whereby ap-
plicant 's request for exemption from import duty for a motor car
as a repatriated Cypriot was rejected.

M. Aspri (Miss) for A.S. Angelides, for the applicant.

S. Georghiades, Senior Counsel of the Republic, for the re-
spondents.

Cur. adv.vulr’
" STYLIANIDES J. read the following judgment: The applicant
by means of this recourse seeks the annulment of the decision of

the respondent Diréctor of Customs,- whereby his request for ex-
emption from import duty for a motor-car was rejected.
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The applicant was born in Cyprus. In 1¥55 he emigrated to the
United Kingdom. He settled himself there, where he established a
business.

In 1977 he purchased a flat in Cyprus.

In 1979 he came to Cyprus and caused the registration of a
Construction company, which is still in operation. He is one of
its shareholders.

He returned to the Republic of Cyprus on 8th July, 1981 to-
gether with his family, as his business in England went bankrupt,
and he resided in the flat.

Upon his such arrival he imported his personal and household
effects free of customs duty because he declared that he "intended
to settle permanently in Cyprus”- (see Declaration of the applicant
dated 22nd July, 1981).

In March 1982 he travelled to Greece with his family, where
he unsuccessfully tried to find employment.

In October 1982 the whole family went to England, where the
wife gave birth to a child. During their short stay in England- un-
til December 1982- they lived in the house of a relative.

In April 1983 he went to Greece, wherefrom he returned to
Cyprus on 15th August, 1983 with a car.

On 10th August, 1983 he submitted an application for exemp-
tion from import duty.

The competent Authority rejected his such application on the
ground that the request did not take place within a reasonable pe-
riod from the date of his return, which was established to be the
8th July, 1981.

Hence this recourse.
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3 C.L.R. Achilleos v. Republic Stylianides J.

The respondent arrived at the sub judice decision having taken
into consideration:-

(a) That the applicant left the United Kingdom and came with
his family and household and personal effects on 8th July, 1981.
He stated clearly on the day that he intended to settle permanently
in Cyprus, thus he paid no import duty.

(b) That since July 1981 he was paying regularly his contribu-
tions to the Cyprus Social Insurance Fund.

(c) That during the whole period he owned a flat at Larnaca,
which was his permanent residence irrespective of the period of
his absence abroad.

(d) That his stay for a short period in Greece and the short pe-
riod in England did not have the character of permanent settlement
in any of these two countries. It is notable that even in 1984 he
stayed - as it appears from his passport-for three months in
Greece.

It was submitted by learned counsel for the applicant that:-

(a) In July 1981 the applicant came to Cyprus to find out
whether Cyprus was more profitable for permanent settlement,
having regard to his family, financial and occupational mat-
ters.Then he had to choose between Greece and Cyprus. He trav-
elled to Greece, but, due to intervening health problems of his
wife, he travelled to England. He returned to Greece and, ulti-
mately, as late'as August 1983, he decided to settle permanently
in Cyprus. He imported the car and submitted the relevant appli-
cation for excmptlon from import duty. In view of all the above
the COI‘ICh/lSlOI‘l that he settled permanently in Cyprus on 8th July,
1981 was not reasonably open to the respondent. )

(b),/The applicant's case should have been treated on its own

specml features. Indeed he did declare in July 1981 that he intend-
ed t6 settle permanently in Cyprus, but his said intention was re-
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alized only on 5th August, 1983, after he looked for alternative
places abroad; and

(c) Even if he returtned to Cyprus in July 1981, then, having
regard to the personal and family circumstances of the applicant,
two years was reasonable time within which to apply.

Before the relief sought can be granted, under the Order issued
by the Council of Ministers in virtue of its powers under section
11 of the Customs Duties and Excise Law, 1978 (Law No. 18/
78) as amended, the Director has to be satisfied that the following
prerequisites are met by the applicant:-

(a) Permanent settlement abroad for at least ten continuous
years;

(b) Return and permanent establishment in the Republic; and
(c) Importation within reasonable time from the date of arrival.

It is for the Director, on the material placed before him, to
reach a decision on each of the aforesaid and issue the adminis-
trative act conternplated, either accepting or rejecting the applica-
tion - (Philippos Michael v. The Republic (1986) 3 C.L.R. 2067,
Anna Yiangou v. The Republic of Cyprus (1987) 3 C.L.R.
18; loannis Salloumis v. The Republic (1987) 3 C.L.R. 412).

Having given due consideration to the matter, I have reached
the conclusion, in the light of all the material before me, that, in
the particular circumstances of this case, it was reasonably open
to the respondent Director of Customs to find that the applicant
has returned and permanently established in the Republic in July
1981, when he brought his household and personal effects in Cy-
prus.

The evaluation of the factor of "reasonable time" between the

re-establishment in Cyprus and the claim for relief from the im-
portation of the motor-car was left by the legislator to the judg-
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3 C.L.R. Achilleos v. Republic Stylianides J.
ment and discretion of the Director of Customs.

Where anything is limited to be done within a “reasonable
time", the question what is a reasonable time must necessarily de-
pend on the circumstances, and is, therefore, a question of fact -
(Philippos Michael v. The Republic (1986) 3 C.L.R. 2067, at
2077, Elli Constantouri v. The Republic (1987) 3 C.L.R. 391).

If the Director in the exercise of his discretion finds that time
is, or is not reasonable and his such decision is not otherwise
faulty, the Court will not disturb it if it was reasonably open to
the Director. '

In Associated Provincial Picture Houses, Lid. v. Wednesbury
Corporation (19471 2 All E.R. 680, with regard to ureasonable-
ness of an act of a local authority it was stated that it is true to say
that, if a decision on a competent matter is so unreasonable that
no reasonable authority could ever have come to it, then the
courts can interfere. That, I think, is right; but to prove a case of

* that kind would require something overwhelming.

The observartion by [ord Diplock in Secretary of State for Ed-
ucation and Science v. Metropolitan Borough of Tameside [1976]
3 AILE.R. 665 at 695: "The very concept of administrative discre-
tion involves a right to choose between more than one possible
courses of action on which there is room for reasonable people to
hold differing opinions as to which is to be preferred" should al-
ways be kept in mind. * B

Where the existence or non-existence of a fact is left to the
judgment and discretion of a public body and that fact involves a
broad spectrum ranging from the obvious to the debatable to the
just conceivable, it is the duty of the Court to leave the decision of
that fact to the public body to whom Parliament has entrusted the
decision-making power save in a case where it is obvious that the
public body, consciously or unconsciously, are acting perversely
- (Puhlhofer and another v. Hillingdon London Borough Council
{1986] 1 Al ER. 467.
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I am of the opinion that it was reasonably open to the respon-
dent to find that the period from July 1981 to August 1983 was
not within the limit of reasonable time after the applicant’s return
to Cyprus.

On the application of counsel for the applicant the case was re- -

opened in order to enable him to produce three letters-letters dated
13.2.86, 26.4.86 and 4.7.86. In those letters it was contended
that the applicant re-established himself in Cyprus on 5.8.1983.

The Ministry of Finance replied by letter dated 12th March,
1987, the material part of which reads:-

"2. ‘Omwg yvwpilete o Yaovgydsg Otxovopndy duvapel
TWY JEOVOLWYV TOV Lo TAve edaglov Exel duaxprtunn eEov-
ola va eEetdler autioes Kunpiwv mov iBav yia pévipn
eyratdotoom atnv Kompo mpo g 1.1.1982.

3. 'Onwg &yer Snhwdel 1600 ol oog CTLg KO KAV EML-
OTOMEG 00 60 HaL 0TTO TOV EAGTY 0ag TN OXETLXT TOU aii-
TNON 1) BLAVEYROTROTAoN TOV 0Ty KUmpo éhafle xhpa oTig
5.8.83.

4. Evoyer v o tdvo elval gavepo OTL 0 Youpyos
Ouovopixwyv dev ExeL daxgLtixn eEovoia va eEETAGEL TO
alTnua tov meddtn cag.”

It was submitted by counsel that this letter contradicts the deci-
sion of the Director of Customs. With respect, the Ministry in
paragraph 3 of the said letter does only set out the allegation of
the counsel and does not express any decision or conclusion.

For all the foregoing reasons, this recourse is dismissed. The
sub judice decision is confirmed.

Let there no order as to costs.

Recourse dismissed.
No order as to costs.
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