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.3 CLR Republlc v. Christoudia

Constitutional law—Separauon of State Powers—Qual;ﬁcarwns for appoint-
ment to posts in the public service—Whether can be regulated or prescribed
by law—Question determined in the affirmiative.

Constitutional Law—The CasuaI Public Oﬁicers (Appomtmeut 1o Public Offic-
5 e.s') Law, 1985 (Law 160/85)—Not unconstitutional.

Consmuaonal Law—Public Service Comnuman—The Commission set up by
the Constitution became defunct by reason of the known events—The pow-
. Ers of the new Comnusswn under section 5 of Law 33/67 are "subject to

“the provision of this or any other law in force for the time being™—
10 Legislator can regulate the exercise of its compelence and limit the class of

.7 persons to be appointed. . i

Constitutional Law—Equality—Constitution, Art. 28—Does not prohibit rea-
sonable differentiations—Treating in the same manner dtﬁ'erem Situations—
May lead to inequality—The Casual Public Officers (Appoiniment to Public
15 Off ces) Law, i 985.(Law 1 60/&5 }—Neuher repugnam to nor .inconsistent
. with Art. 28 ) . N 4

T . . 1 F

v . Yo .
) Legmmate mteresJ—T he Ca.ma! Pablzc Officers (Appamtmems to Pubi:c Oﬁi
_ces) Law, 1985 (Law I 60/85 }—Appointments thereunder—Persans out-
side the class, which the, leg:slarar intended to benqﬁt—Do uot have legiti-
20 mate interest to challenge such appomtmen:s (e

i I

. :nAlarge number of persons were employed through the years as Casual
Public Officers. Followmg an agreement between PA.SY.DY {The Public
Ofﬁcers Trade Union) and the Govemmem. the House of Represemames
enacted "Law 160/85, prowdmg for the appointment of . t.hose of such per-

25 . sons, who possessed lhe reqmred quahficahons for lhe post of whlch they
LT wereperformmgtlwduhes tosuch posts. | ALE e en
Ld o L B U TR Y R el il 995

Asa re3ult the three mterested parties- were appomted (on probanon) to
the permanent post of Clerk, 2nd Grade, and fout to the permanent post of
,Administrative Ofﬁeer .

T A N A X A ‘ {.:
! T . oo - Tew Y T r AT SR 1 S
30 1 Chnsms ChnstoudJas a pubhc ofﬁcer holdmg the post of Clerk st

Grade, chal]enged the validity of the appointment of the afmecald Admmxs-
trative Ofﬁcers and Maria Christoudia, a person who was employed on an

Py

_ afm‘esald Cle:ks 2nd Gmde o ot

P "‘ u
35 The Judge of this Court, who tried recourse 668/86 annulled ihe sub ju-
-, dice appointments on the following grounds, namely: (a) That the prescrip-
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tion of the qualifications of appointment to the Public Service is in the ex-
clusive competence of the Executive, and (b) That the legislatre assumed
to a great extent the appointing and selection functions of the Public Service
Commission and encroached upon the competence of this Organ.

The same Judge annulled the sub judice appointments in recourse 590/
86. In that case, he, also, found that the applicant, who possessed all quali-
fications for the sub judice post, had a legilimate interest to challenge the
sub judice appointments because his expectations for ascent in the hierarchi-
cal ladder were prejudicially affected.

Hence these appeals,
Held, allowing the appeals: A. Loizou, P. disserting:

(1) The posts in question have not been advertised, as the law in ques-
tion dispensed with such a requirement.This is not a ground to invalidate
the law, No applications from candidates at large were invited. The respon-
dents (applicants in the Recourses) were not candidates. There were no per-
sons entitled to the post in question. Nobody acquired a right to be candi-
date but only the group of casual public officers, who were eligible under
the Law. The respondents do not have a legitimate interest to challenge the
sub judice appointments.

(2) The trend of this Court was to consider the schemes of service made
by the Council of Ministers pursuant to section 29 of Law 33/67 as delegat-
ed legislation for the carrying into effect of the law, and the delegated pow-
er was, therefore, exercised under Article 54(g) of the Constitution. Cer-
tainly there were judgments and dicta to the opposite. Having given to the
matter due consideration, this Court is of the opinion that the power to
create posts and to determine the qualifications of the officers is within the
ambit of the legistative power of the Republic.

+(3) The Public Service Commission, set up by Law 33/67, is a substi-
tute of the defunct Public Service Commission established under Article
124 of the Constitution, which became defunct by reason of the well
known events,

The powers of the Public Service Commission under section 5 of Law
33/67 are subject to the provisions of this or any other law in force for the
time being.

No competence of the Commission is taken away by Law No. 160/85,
which only regulates the exercise by the Commission, of its competence.
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The legislature is not precluded, by regulating the exercise of the compe-
tence of the Commission, to limit the class of candidates or persons 1o be
appointed, provided that it does not infringe any provision of the Constitu-
tion.

In the special circumstances of this particular case, we find that there
was no interference by the legislature with the competence of the Commis-
sion.

{(4) Article 28 is violated only when the differentiation is not based on
objective and reasonable justification. The existence of such justification
must be assessed in relation to the aim and effects of the measure under
consideration, regard being had to the principles which nomnally prevail in
democratic societies, Article 28 is likewise violated when it is clearly estab-
lished that there is no reasonable relationship on propartionality between the
means employed and the aim sought to be realized.

Bare equality of treatment regardless of the inequality of realities is nei-
ther justice nor homage to the constitutional principle. Where objects, per-
sons or transactions essentially dissimilar are treated uniformly, discrimina-
tion may result.

In this case the situation and circumstances of the class, which the law
intended to benefit, was inherently different from that of an individual out-
side such class.

' Appeals allowed. Cross-appeals
dismissed. No order as 1o costs.

Cases referred to:

Papapetrou v. The Republic ,2R.S.C.C. 61,

Ishin v. The Republic, 2 R.5.C.C. 16;

Police v. Hondrou and Another, 3 R.S.C.C. 82;

Geodelekian and Another v. The Republic (1569) 3 CL.R. 428;
PASYDY. v. The Republic (1978) 3 CL.R. 27,

President of the Republic v. The House of Representatives (1986) 3 CLR.
1159;
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President of the Republic v. The House of Representatives (1985) 3 CLR.
2127,

Theodorides and Others v. Ploussiou (1976) 3 CLR. 319;
Republic v. Kyriacou (1987) 3 CLR. 1189;

The Board for Registration of Architects and Civil Engineers v. Kyriakides
(1966) 3 C.L.R. 640;

Belgian Linguistic Case, European Court on Human Rights, Series A, Vo-
lume 6, p.34;

Johnston v. Chief Constable of the Royal Vester Constabulary (Case 222/
84) CML.R., Vol. 47 (1986:3) p. 240, paras. (18) and (38);

Mikrocommatis v. The Republic, 2R.S.C.C. 125;

State of Kerala v. Haji K. Haji Kutty Naha AIR, 1969 SC 378,

Decisions of Greek Council of State Nos. 3160/76 and 1852/77;

City of Cleburne, v. Cleburne Living Center Inc., 473 U.S. 432,
Appeals and cross-appeals.

Appeals and cross-appeals against the judgment of a Judge of
the Supreme Court of Cyprus (Pikis, J.) given on the 15th
March, 1988 (Revisional Jurisdiction Case No. 668/86)* where-
by the decision of the Public Service Commission to appoint the
interested parties who were temporary employees to the post of
Clerk 2nd Grade under the provisions of the Temporary Public
Employees (Appointment to Public Positions) Law, 1985 (Law
No. 160/85) was annulled.

M. Triantafyllides, Attorney-General of the Republic with L.
Loucaides, Deputy Attomey-General, L. Koursoumba
(Mrs.) and A. Vassiliades, for the appellants-in R.A. 794
and R.A. 808. e

* (Reported in (1988) 3 CLR. 515).
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E. Efstathiou, for appellantin R.A. 795, .

A.S. Angelides, with N. Loizou and Chr. Christoforou, for
respondents.

Appearances in cross-appeals accordingly.
Cur. adv. vult.

A LOIZOU. P.: The Judgment of the Court (Malachtos, De-
metriades, Savvides, Stylianides, and Kourris, JJ.) will be deliv-
erd by Mr. Justice Stylianides.

STYLIANIDES. J.: Appeals-794 and 795 were taken by the .
Respondents and Skevi Petrou (the interested party) respectively
and Appeal 808 by the Respondents against the Judgment of a
Judge of this Court, whereby he annulled the appointment of
three casual public officers to the post of Clerk, 2nd Grade and

_ four others to the post of Administrative Officer.

The respondents - applicants in the appeals - by cross-appeals
raised before this Court the issues which were left unresolved by
the trial Judge.

A very large number of persons (1902) were through the years

. employed as casual public officers.

PA.SY.DY. (The Public Ofﬁcers Trade Union} and the Execu-
tive Branch of the Government reached an agreement for, subject
to certain conditions, normalization of the situation, by absorbing

* those who possessed the qualifications required by the scheme of

service of the post of which they were performing the duties and
appointing them {0 permanent post in the Public Service.

A Bill to that effect was prepared and approved by the Council
of Ministers. It was placed before the House of Representatives

-and enacted as"The Casual Public Officers (Appointment to Pub-

lic Offices) Law, 1985 (Law No. 160/85).
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Pursuant and in accordance with that Law, the three interested
parties, were appointed (on probation) to the permanent post of
Clerk, 2nd Grade, and four to the permanent post of Administra-
tive Officer.

Christos Christoudhias, a public officer, holding the post of
Clerk, 1st Grade, challenged the validity of the appointment of
the aforesaid Administrative Officers and Maria Christoudhia, a
person who was employed on an hourly basis as Clerk, chal-
lenged the legality of the appointment of the aforesaid Clerks, 2nd
Grade.

They complained that:-

The Law on the basis of which the appointments were made
by the Public Service Commission was contrary to basic prin-
ciples permeating our Constitution, in the sense that the princi-
ple of separation of powers was infringed by the assertion of
executive power by the House, as it partly prepared the
scheme of service and it interfered with the function of the
Public Service Commission to appoint by selection the best
suitable candidates; and it was unconstitutional for violation of
the provisions of Article 28.1 of the Constitution by differenti-
ation between casual officers and others. ‘

The Respondents and one of the interested parties, the appel-
lant in Appeal 795, who took part into the proceedings, supported
the legality of the impeached acts and contended that applicants
lacked legitimate interest; the Law on which the sub judice ap-
pointments were made was not unconstitutional, as there was no
infringement of the principle of the separation of powers and as
the scheme of service is subsidiary legislation made by the Coun-
cil of Ministers; the competence and functions of the present
Public Service Commission, which is the substitute of the Public
Service Commission, envisaged by Article 124 of the Constitu-
tion, the independence of which is safeguarded, are governed by
section 5 of the Public Service Law, 1967, (Law No. 33/67) and
Law 160/85 does not interfere with their administrative compe-
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tence and functions; the differential treatment of the casual public
officers accorded by Law 160/85 is not a differential reatment for
an individual, but of a large class of persons which was reasona-
bly justifiable. .

The first instance Judge in Recourse No. 668/86, filed by Ma-
ria Christoudhia, held that the prescription of the qualifications
for appoinment in the Public Service is the exclusive provirice of
the Executive and the modification by legislative action of the
scheme of service in force was a transgression of the limits of the

power of the legislature overriding the will of the Executive,

which exclusively possessed that competence. Furthermore, by
the conditions of appointment, by setting out in the Law that eligi-
ble for these appointments were the casual employees;-the legisla-
ture assumed to a great extent the appointing and selection func-
tions of the Public Service Commission and encroached upon the
competence of this Organ.
In Recourse No. 590/86 the sub judice decision was annulled.

The trial Judge held that the applicant possessed the legitimate in-
terest as a decision adverse to the legitimate expectations of a pub-'
lic officer for ascent in the hierarchical ladder of the service enti-
tled him to seek review of the action prejudicing that expectation.
The applicant did have a legitimate expectation to submit a candid:
ature for appointment to the-post of Administrative @fficer, as he
was- possessing the formal qualifications and was interested in
filling on a permanent basis of the post of Administrative Officer.

'He repeated that Law 160/85 is unconstitutional for the same
reasons given in his Decision in Recourse No. 668/86.

He, further, said that this-Law’is unconstitutional, also, for
breach of the principle of equality safeguarded by Article 28.1 of
the Constitution, as the limitation of appointment to the class of
casuals and the consequential exclusion of the applicant was, m
his Judgmcnt arbnrary :

“The appeals and CrOSS- appeals were extensxvely argued and the
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Stylianides J. Republic v. Christoudia (1988)
following points fall for determination by this Court:-
1. Do the respondents-applicants possess legitimate interest;
2.Is the Law unconstitutional in that:-
(a) It violates the principle of separation of powers:-

(i) As the scheme of service is within the competence of the
Council of Ministers, and cannot be modified by the legislature
it not being within the competence of the legislature.

(ii) As the Law transgressed the apppointing power of the
Public Service Commission in such a way as to render it un-
constitutional.

(b) The principle of equality is violated. Law 160/85 is at-
tached to this Judgment.

1. LEGITIMATE INTEREST:

The posts in question have not been advertised. No applica-
tions from candidates at large were invited. The respondents were
not candidates. There were no persons entitled to the post in
question. Nobody acquired a right to be candidate but only the
group of casual public officers, who were eligible under the Law.

In substance the Law in question dispenses in the first place
with the advertisement of the post as provided by section 31 of
the Public Service Law and confines the eligibility for candidature
to a category of casual officers who have the qualifications and
the service prescribed in section 3 thereof.

The applicants, therefore, in view of this statutory provision
did not and could not have applied to be considered as candidates
and the question arose whether they have a legitimate interest to
challenge the appointment of persons made by virtue of the said
Law, There is nothing in the situation to prevent the enactment of

2630

10

15



10

3CLR Republic v. Christoudia Stylianides J.

legislation that does not provide for the advertisement of vacant
posts and to that extent cannot be considered as being invalid on
any ground. That being so, the-applicants have no legitimate in-
terest to challenge the appointments of the respondents who were
appointed by virtue of the Law and in due compliance therewith.

The point is that a person acquires a legitimate interest to chal-
lenge a first entry appointment, in the Public Service only when
he applies within the period prescribed by the advertisement pub-
lished for that purpose inviting applications and he has the rele-
vant qualifications. Even where he has relevant qualifications he
has no legitimate interest, if he does not apply.

In the present case the Law merely dispenses with the adver-
tisement of a number of posts and in fact they were not promotion
posts, where the applicant would have been entitled as a-matter of
course to be treated as a candidate without advertisement.

Therefore, it has to be examined whether this dispensation of
the opening to the public and the limitation of the right to apply
violates any of the principles-safeguarded by the Constitution or
by the principles to be found in the Constitution. -.- .- .

. 2.(a) @) SCHEMES OF SERVICE: 7. . .'¢ .
C e LY RN R T
In the early days of the Republic it was said by the Supreme
Constitutional Court that in the absence of any.organic law on the
subject, as far as the executive power is concerned, the schemes
of service could only be made or. approved by the Council of
Ministers, either specifically or generally,; and the Public Service
Commission could not.deviate from such. approvcd schemes of
service and ought to observe- their provisions in-discharging its
duties under the Constitution - (Theodoros G: Papapetrou and
The Republic (Public-Service Commission); 2 R.S.C.C. 61, at
pp- 66-67; Iter Ishin and The Republic (Public Service Commis-
sion), 2 R.S.C.C. 16, atp 18) .

t
..

Article 54 of the Constmmon prowdﬁ that the Councﬂ of Mm '

RIS 4
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Stylianides J. Republic v, Christoudia (1988)

isters shall exercise executive power in all matters, subject to the
executive power expressly reserved, under Articles 47, 48 and
49, to the President and the Vice-President of the Republic, in-
cluding the following:-

"(a) The general direction and control of the government of the
Republic and the direction of general policy;

--------------------------------------------------------------------

cccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccc

(g) making of any order or regulation for the carrying into ef-
fect of any Laws as provided by such law;"

Article 61 of the Constitution provides that:-

"The legislative power of the Republic shall be exercised by
the House of Representatives in all matters ....."

In Police and Theodhoros Nicola Hondrou and Another, 3
R.S.C.C. 82 at p. 85 it was said:-

"There is nothing in our Constitution to prevent the House
of Representatives from delegating its power to legislate to
other organs in the Republic in accordance with the accepted
principles of Constitutional Law and the doctrine of 'delegated
legislation' and, in fact, express provision is made in para-
graph (g) of Article 54 of the Constitution empowering the
Council of Ministers to make 'any order or regulation for the
carrying into effect of any law as provided by such law'. It
should be observed that the inclusion of the making of delegat-
ed legislation by the Council of Ministers under the terminolo-
gy of 'executive power’ in the said Article 54 cannot be taken
as having intended to change the essential nature of such func-
tioh because the aforesaid expression in Article 54 has merely
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been used.as a comprehensive description of the powers exer-
cised by the Council of Ministers which is an executive or-

i

gan.

The Public Service Commission, set up under Article 124 of
the Constitution, became defunct due to the known events and the
Public Service Law, 1967 (Law No. 33/67) was enacted. There-
by, the present Public Service Commission was set up as substi-
tute to the Public Service Commission envisaged by the Constitu-
tion. -

Section 29, thereof, provides that:-

"29.- (1) The general duties and responsibilities of an office
and the qualifications required for the holding thereof shall be
prescribed in schemes of service made by decision of the
Council of Ministers."

In Vahak Geodelekian and Another v. Republic (Public Ser-
vice Commission) (1969) 3 C.L.R. 428, and particularly more
precisely in Pankyprios Syntechnia Dimosion Ypallilon v. Re-
public (1978) 3 C.L.R. 27, it was held that a scheme of service
made by the Council of Ministers, under section 29 of the Public
Service Law, 1967 (Law No. 33/67), is delegated legislation in
the sense of the Hondrou case, made under Article 54 of the Con-
stitution for the purpose of carrying into effect the provisions of
Law 33/67, and, in particular, provisions such as section 33
thereof. It follows that it is an act of legislative nature.

After PA.SYDY. case (supra), the trend of this Court was to
consider the schemes of service made by the Council of Ministers
pursuant to section 29 of Law 33/67 as delegated legislation for
the carrying into effect of the law, and the delegated power was,
therefore, exercised under Article 54(g) of the Constitution. Cer-
tainly there were judgments and dicta to the opposite.

In President of Republic v. House of Representatives (1986) 3
C.L.R. 1159, the Supreme Court in its opinion said atp. 1172:-
/
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"1.The exercise by the Council of Ministers of its power to
make Regulations, under Article 54(g) of the Constitution,
does not amount to the exercise of autonomous legislative
power but it is the exercise of subsidiary legislative power pur-
suant to the legislative authorization given to it on each particu-
lar occasion by a Law of the House of Representatives."

(See, also, President of Republic v. House of Representatives
(1985) 3 CLR. 2127, at p. 2129.)

Having given to the matter due consideration we are of the
opinion that the power to creare posts and to determine the quali-
fications of the officers is within the ambit of the legislative pow-
er of the Republic.

Section 33 of the Public Service Law 33/67 makes provisions
for certain qualifications for appointment:-

"No one shall be appointed to the public service unless - he
is a citizen of the Republic, he has attained the age of seven-
teen years, he possesses the qualifications laid down in the
scheme of service for the particular office to which appoint-
ment is proposed to be made, he is of good character, he has
not been convicted of an offence of dishonesty or involving
moral turpitude, etc”

The function of subordinate legislation is to supplement the
generdl Law, to make detailed provisions for the carrying into ef-
fect and applying the particular provisions within the framework
laid down by such Law. The legislation is usually a skeleton
piece of legislation and leaves to be filled up in substantial and
material parts by the action of rules or regulations. It has been a
common practice for the legislator to leave the particulars for the
implementation and carrying out of the Law to be supplemented
by subordinate legislation. The duties and responsibilities of an
office vary considerably, having regard to the great number of of-
fices in the Public Service.
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Therefore, we find that the challenged Law 160/85 does not
transgress into the executive power, within the domain of the
Council of Ministers and is not repugnant to, or inconsistent with
any of the provisions of Article 54 of the Constitution.

P

1. (a) (ii) PUBLIC SERVICE COMMISSION:

It was held by the trail Judge, and supported by counsel for
the respondents in these appeals, that the sub judice appointments
and the Law on which they were based (Law No. 160/85) consti-
tute an interference within the powers of the Public Service Com-
mission by the legislative authority and that it is the duty of the
Commission to select the person to be appointed to a particular
post.

At the expense of repetition, we say that the Public Service
Commission, set up by Law 33/67, is a substitute of the defunct
Public Service Commission established under Article 124 of the
Constitution - (See Republic v. Kyriacou (1987) 3 C.L.R. 1189).

-

Section 5§ of Law 33/67 reads as follows:- ‘

"S. ITAnv Twv xegurtdoewy Kepi Twv onrtolwy yivetal ei-
S mpbvola ev Tw agdvIL N £v ouedipToTE ETEQW YOUD®
WG TROS oLovdimoTe BEua exTLOéuEvOY €V T TaQOVIL
dpBpw xav Tmpovpivery Twv StatdEcwy Tov Kagdvog 1
oLovdrirote eT€Qov EXAUTOTE eV LOYUL VOROV, aroTEAEl na-
Bipiov g Emitgontic 0 S10Quopds, 1 ek iguaoig SwgLapo,
1 évtaELg ews 1o pdvipov stgocwruxdy, v eoaywy, n Ke-
T@e0Ls, 1 aboTaoLg xa 1 aguangttnos Snpoclwy vrak.-
AAv %ay 1) e’ autdy Goxnolg TelBagynov eEAEYXOU TeQL-
Aapfavoué vy tng ardivoews 1 Tng arodiayis and tav
wBmudvrwy autdy.”

("S. Save where other express provision is made in this or
any other law with respect to any matter set out in this section
and subject to the provisions of this or any other law in force
for the time being, it shall be the duty of the Commission to
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appoint, confirm, emplace on the permanent establishment,
prormote, transfer, second, retire and exercise disciplinary con-
trol over, including dismissal or removal from office of, public
officers.")

The expression "subject to" ("movpévwy Twv") was judicial-
ly considered in D. Theodorides and Others v. S. Ploussiou
(1976) 3 C.L.R. 319, and it was held that it is subject to the pro-
visions of this Law, to the provisions of any other Law in force
for the time being.

No competence of the Commission is taken away by Law No.
160/85. It only regulates the exercise, by the Commission, of its
competence. The Commission exercises its competence of ap-
pointment. It has to consider how to proceed, under the provi-
sions of section 3, to interpret the scheme of service, to inquire
whether a candidate has the required qualifications, etc.

The power to appoint is not necessarily exercised by selection
amongst the candidates who apply after an advertisement of the
post. That is one way of appointment. It may be that, in general,
it is to be preferred, but the legislature is not precluded, by regu-
lating the exercise of the competence of the Commission, to limit
the class of candidates or persons to be appointed, provided that it
does not infringe any provision of the Constitution.

In the special circumstances of this parvicular case, we find that
there was no interference by the legislature with the competence
of the Commission.

The principles of separation of powers was not violated in this
respect.

2. (b) THE PRINCIPLE OF EQUALITY:
The law is presumed to be constitutional unless declared by

this Court as repugnant or inconsistent with any of the provisions
of the Constitution. It is upon a person challenging the constitu-
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tionality of a law to establish it beyond reasonable doubt - (The
Board for Registration of Architects & Civil Engineers v, Chris-
todoulos Kyriakides (1966) 3 C.L.R. 640).

Article 28 of the Constitution safeguards the right of equality
and embodies the principle of non-discrimination, which is a fun-
damental principle in democratic societies. It does not, however,
forbid distinctions in treatment which are founded on an objective
assessment of essentially different factual circumstances which,
being based on the public interest, strike a fair balance between
the protection of the interest of the community. Article 28 is vio-
lated only when the differentiation is not based on objective and
reasonable justification. The existence of such justification must
be assessed in relation to the aim and effects of the measure under
consideration, regard being had to principles which normally pre-
vail in democratic societies. Article 28 is likewise violated when it
is clearly established that there.i is no reasonable relauonshlp of
proportionality between the means employed and the aim sought
to be realized. (See European Court-of Human Rights Belgian
Linguistic Case, Series A, Volume 6, p. 34, paragraph 10, with
regard to Article 14 of the European Convention. See, also, John-
ston v. Chief Constable of the Royal Ulster Constabulary (Case
222/84) CM.LR., Volume 47 (1986:3) p. 240 paragraphs (18)
and (38) ).

Article 28 of the Constitution was judicially considered in nu-
merous cases, starting from Argiris Mikrommatis and The Re-
public (Minister of Finance and Another), 2 R. S C.C. 125, in
which it was said at p. 131:-

"In the opinion of the Court the term ‘equal before the law’
in paragraph 1 of the Article 28 does not convey the notion of
exact arithmetical equality but it safeguards only against arbi-
trary differentiations and does not exclude reasonable distinc-
tions which have to be made in view of the intrinsic nature of
things. Likewise, the term ‘discrimination’ in paragraph 2 of
Article 28 does not exclude reasonable distinctions as afore-
said."
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Bare equality of treatment regardless of the inequality of reali-
ties is neither justice nor homage to the constitutional principle.
Classification is for governmental or legislative judgment. It ordi-
narily becomes a judicial question only when it has been drawn
and is then subjected to the relevant constitutional tests. Where
objects, persons or transactions essentially dissimilar are treated
uniformly, discrimination may result, for, in our view, refusal to
make a rational classification may itself in some cases operate as
denial of equality - (State of Kerala v. Haji K. Haji Kutty Naha
AIR 1969 SC 378, as per Shah, ).

The same principles are enunciated in a number of judgments
of the European Court of Human Rights and by the Greek Coun-
cil of State- (see, iter alia, Decision 3160/76, were it was said:-

"Ovy fitrov dev amoxhelel n agy avt Ty evpelay ev-
xépeuay Tov vopodétou drwg, avaldywg rog TRV @uaLy
ToU ud QUBuLoLY Bépatog xaw eV SYPEL TV EXAOTOTE ELOL-
KWV CuVOMmubY, eoBalvel e1g Tnv Béomioly draxploswy di-
HALOAOYOUREVIDV EX TNG TUVOQOMG ELOKAY TEQUTTMTEWY 1)
£x Adywy eEvmmpetoivimy 10 yEVirOv oupgégov.”

In Decision 1852/77 we read:-

" Eneudi ev o hanoiv mg dul tov GpBpov 4 ap. 1 tov
Zuvidyparog xabegovpévng agxis THS LWOGTITOG TaQéxe-
TaL eg Tov vopodétny evptia svxépera 6mwg, ouvipé ov-
owy LV el dedopévny weplntwoly cuvbmudy, Beorl-
Cey natd mapéuxhioly and Twy YEVIRMG LOXVOVIWY,
ravévag eWBixoUg Raoel avixetpeviuiy xormploy Suxawo-
AOYOUREVOUS EX YEVIXWTEQOV XOLVWVIXOV 1} dnpoclov oup-
@EQovVTog, ToUTo 8€ TavTwg evidg Twv axpalwy oplwv,
mépav twv oxolwy 1 QUBILONG aviixelTay ELS TO HOLYOY
segl Suealov ouvalobypa.”

In the case of City of Cleburne, Texas, et al. , Petitioners v.

Cleburne Living Center, Inc. , et al. 473 US 432, 87 L. Ed. 2d
313, it was said at p. 440:-
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"..... the Courts have themselves devised standards for de- -
termining the validity of state legislation or other official action
that is challenged as denying equal protection. The general rule
is that legislation is presumed to be valid and will be sustained
if the classification drawn by the statute is rationally related to
a legitimate state interest .....When social or economic legisla-
tion is at issue, the Equal Protection Clause allows the States
wide latitude.”

In the present case the complaint is that the posts were not ad-
vertised and equal opportunity was not given to-everyone who
happened to possess the qualification provided in the scheme of
service. The appointment was limited to the casual public offi-
cers. -

This legislation did not serve personal interest of one individu-
al, but solved the problems of a whole class of not less than 1700
persons. The aim of the Law was to solve a major problem of a
separate class of persons and it offered to them a different treat-
ment as laid down in section 3 of the Law. The situation and the
circumstances of that class were inherently different from that of
an individual outside that class. Even assuming that the applicants
would have had a right to eligibility for candidature to the post en-
visaged in section 3 of the Law, the derogation remains within the
limits of what was appropriate and necessary for achieving the
aim in view, and the measure taken by the legislature - the dispen-
sation of the advertisement and the confinement of the eligibility
for appointment to the category of casual officers who have the
qualifications and the service prescribed in section 3 thereof - had
a reasonable relationship of propomonahty to the aim sought to
be realized.

.- The differentiation was reasonably justified and the legislator
did not transgress the wide permissible limit.

Lastly, counsel for the respondents - appiicants; contended that

the provisions of the Law were not satisfied by the candidates
with regard to qualifications and examinations.
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No material was placed before us to substantiate this allega-
tion. On the contrary, we are persuaded that the requirements laid
down in the Law were adhered to and satisfied as provided there-
in.

We feel that we should place on record that the interest of the
service and of the public is better served by permanent public of-
ficers than by casuals. We trust that the problem of casuals, that
was solved by Law No. 160/85, will not be allowed to recur
again.

Before concluding, we feel that we have to express our appre-
ciation to H.H. the Attorney-General, the Deputy Attorney-
General and all counsel, who appeared in these proceedings be-
fore us, for the valuable assistance they have rendered to the
Court.

For the foregoing reasons, the appeals succeed.
The cross-appeals are dismissed.

The sub judice decisions are confirmed under Article 146.4 (a)
of the Constitution.

Let there be no orders as to costs.

AQ\Bpdg 160 Twv 1985

NOMOZ ITEPI AIOPIEMOY ZE AHMOZIEZ QEZELE
YIIAAAHAQN IIOY YITHPETOYZAN ZTH AHMOZIA
YITHPEZIA ITIANQ ZE EKTAKTH BAZH THN 31H
AEKEMBPIOY 1984

Enerdt| eEaxodovBel va undoyer axdpn peydhog apld-
ROG uted AWy OV WMQEETOUY Thvw ot Extaxtn faon yu

™V %Awm povipwy avayxdy g dnpoorag vangeoiag
nat ;tov Sev éyvve xatopbuwtd va dopuotoiv oe dnpdoeg

Btaeig ovppuva pe Tnv veLotdpevn vopobdeola
2640 '
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Kai eredn and ta npdypata xgiveral aragaltyin yua
v xavovixy xaL anpdéoronn Aettovgyta Tng dnuoolag
vnneolag o ouAloywxds dopLopds, xatd sragéxxhian g
vpLoTapevn vopoBeoiag, Ty éxtaxtwov wtalhMiiwy xov
urenpetovoay v 31n Aexepfplov, 1984.

IV avutd n Bovdi Twv aviwrgosirwv ymeile ta axo-
Aovda:

1. O apdv Népog 0a avagégetar wg o megl Exténtwy
Anpoolowy Yaaiilwv (Awopiopds o Anpdoleg OLoeLs)
Néuog tov 1985,

2. - (1) Ztov magbvra Nopo, extdg av mpoxirrtel duago-
petLd amd To nelpevo -

"Extaxtog wrdAnrog” onualver ka8t adidgroto vrdh-
Mo Tov vanpetel oty dnpdaa venpeola Tavw O EXTAXT
Baom, adhd dev nepuhapBaver wpopulodo vitdhinro ﬂ de-
opo@ulaxa Tov Tufuatog duhaxmy.

"névipeg avayxres” onpalver avdyxeg anpofiering
Suaprerac.

(2) ‘OgoL mov dev oglfovial dagopetind oto Nouo

. autd, fxouy Ty évvola Tov Toug axodldetar pe Toug mepl

Anpoaiag Yampeolag Nopovg tov 1967 péxol 1983.

3. -(1) Kavd sagérxdion aré tig SwardEeg twv negl An-
poolag Yanpealag Nopwv tov 1967 péxor 1983 1j omolov-
Stieote dhhov vépov ov agopd oty dnudawa vngeoia Tig
oxeTuxés pe TLg pebBédoug xau Sradinaoleg Thipwang Snpo-

_ alwv Bégewv, xGBe éxtaxtog vrtddAniog o ortolog

(a) Boroxdtav omy vrngecia v 31n Aexepfolov 1984,
*OUL

(B) eEaxohovBel, pe 1 xwolg Swoom, va Boloxetal oy
wnoesia aut Ty nuegounvia Béomuomg Tov Tagdévrog
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Népov, tngovpévary twv datdEewy tov edagiov 2, duopl-
tetan axed Tnv Emtpomi Anpéorog Yangeolag avadgopxd
arnd v nuegopnvia dnpoolevong Tov magdvrog Nopov oe
xaT@AAnAn dnpdoia 8éon cuppuva pe Tig dratdEeg Twv
nepl Anpooiag Yrnpeolag Nopwy tov 1967 péxor 1983 son
e Baom Toug nlvareg Srogrotéwy ov fa eTolpacTtoiv and
tov ArevBuvr s Yampeolag Avofxnomg xou ITpdowsmixon
xo Oa Suoffactotv oty Emtpony Anpoowag Yrnpe-
olag.

(2) O ;pofrtropevog oto eddgLo (1) SropLopds yiveton
VOOUUEVOD OTL O EXTaxTog VItdAAnAog xatd To xpdvo Tov
dopropot Tov-

() vrenpetel wdvw oe TAion Bdon yua Ty xEhuym powi-
pov avayxdy g dnuoolag vimgeoiag, xal

(B) »atéxeL Ta TEOOSHVTA KOV TROVOOVVTAL ATl Ta O)E-
Sua vngeolag tng Béomng mov aovépetan o' avtdy xabog
®aL, Ta GAM TTROsdvTa TTov astonTtevvIal ard Tovg negl Ar-
poolag Yanpeolag Nouovg tov 1967 péxor 1983 yua dwoQi-
opd ot dnpdova vrengeola. '

4. O duvdpel Tov mopdvrog Népov droguLépevol oe d11-
péoLx 8éom duvardy va wraxBotv oto Beopd g evadhakt-
poTTag av xa 6tav o vopog 1Bede apovorioeL ToUto.

A.LOIZOU P.: I regret that I cannot agree with the approach
of my learned Brethren in these appeals in which a matter of con-
stitutional importance is the main issue, that is whether the Casual
Public Officers (Appointment to Public Offices) Law, 1985 (Law
No. 160 of 1985) (hereinafter to be referred to as the Law), is un-
constitutional or not.

The relevant facts and circumstances as well as the arguments
advanced on all sides are summarized aptly in the judgment just
delivered, by Stylianides J., and this makes my task easter as this
enables me to go directly into the legal aspect of the appeals be-
fore us.
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Before proceeding, however, any further I would like to in-
dorse the observation just made by my Brethren evincing their
anxiety at the danger of this method of appointment recurring, by
stating in concluding their judgment that they would like "to place
on record that the interest of the service and the public is better
served by permanent public officers than by casuals” and they
then go on to stress “that the problem of casuals that was solved
by Law 160/85, will not be allowed to recur again.” -

The Law, the text of which is appended to the majority judg-
ment consists of a Preamble and four sections, that is the Short
Title, Section 1, the Definition section, Section 2, the basic provi-
sions contained in Section 3 and Section 4, in which provision is
made that in case a Law will provide for the interchangeability of
offices, those appointed by virtue of the Law may be brought un-
derit. :

Section 3 of the Law provides that, "In deviation from the pro-
visions of the Public Service Laws, 1967 to 1983, or any other
Law as regards the methods and procedures of appointment in the
public service, every casual officer in the public service who (a) .
was in the service on the 31st December 1984, and (b) who con-
tinues to hold office with or without interruption on the date of
the enactment of the Law, should be appointed by the Public Ser-
vice Commission retrospectively from the date of the publication
of the Law to a suitable office in accordance with the provisions
of the Public Service Laws, 1967 to 1983, and on the basis of the
lists of candidates which will be prepared by the Director of Pub-
lic Administration and Personnel and be transmitted to the Public
Service Commission". Such appointment was to be made” pro-
vided the casual officer was at the time of his appointment (a)
serving on a full basis for the discharge of permanent needs of the
public service and (b) had the qualifications which were provided
by the Schemes of Service for the post given to him as well as'the
other qualifications required by the Public Service Laws."

Under Articles 122 1o 1235, of our Cohstitution there has been
set up the Public Service Commission entrusted with the duty to
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appoint, confirm, emplace on the permanent or pensionable estab-
lishment, promote, transfer, retire and exercise disciplinary con-
trol over, including dismissal or removal from office of public of-
ficers as the term is defined in Article122 of the Constitution.

As regards the Educational Officers, the competence was given
to the Communal Chambers which were responsible for matters
of Education which included the Educational Officers for mem-
bers of the respective Communities. As a result of the situation
created by subsequent needs which rendered impossible the func-
tioning of the Organs established by the Constitution for the ap-
poitment and generally the exercise of competence regarding
Public Officers, Educational Officers, Officers and Public Bod-
ies, three Laws were enacted, the Public Service Law 1967, (Law
No. 33 of 1967), the Public Educational Service 1969 (Law No.
10 of 1969) and the Public Corporations (Regulation of Person-
nel Matters) Law 1970, (Law No. 61 of 1970).

The Law under examination is one of the few laws that have a
_ Preamble which aims at justifying its-enactment and which reads
as follows:

"Whereas there continues still to exist a great number of
employees who serve on casual basis in order to meet perma-
nent needs of the public service and who have not been possi-

ble to be appointed to Public Offices in accordance with the ex-

isting legislation;

And whereas in the circumstances it is considered to be es-
sential for the smooth and unhindered functioning of the public
service the collective appointment in deviation from the exist-
ing legislation of casual employees who were serving on the
31st December 1984."

It speaks of a deviation from the existing legislation and justi-
fied on the ground that there was too great a number of casual
"employees, that there were permanent needs in Yhe service to be
_met, that it did not become possible to appoint them in public of-
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fices in accordance with the existing legislation, and that "their
collective appointment in deviation of the existing legislation" was
as of the circumstances considered indispensable.

To my mind, no satisfactory reason justifying a departure from
the Constitution is given. By this Law the deviation, if judicially
approved will continue to be adopted as a correct method as it
was done in the past when a similar procedure was followed,
though such legislation never came up for judicial review. The
power to appoint as provided by the Constitution is taken by such
legislation away from.the Public Service Commission, and when
1 say power to appoint I mean the selection for appointment as
well, and it is entrusted to Heads of Departments and other Public
Officers who by virtue of Circulars and other Administrative De-
cisions are authorised to employ over the years casual employees
and then by learving their numbers increase, create a so called
necessity for an en-mass permanent appointment through legisla-
tion like the one under consideration.

The Legislature by Section 3 of the Law took upon itself in
substance the selection functions of the Public Service Commis-
sion and so it transgressed onthe competence of the Organ as-
signed by the Constitution, to make appointments in the Public
Service to the exclusion of every other, Organ or Authority. This
amounts to a direct interference of the Legislature in the method
and procedure of appointment by choosing specified persons
known in advance without their selection and comparision with
other candidates.

Indeed this method followed by the Legislature denies to oth-
ers the right to be candidates that is, it denies to persons possess-
ing the qualifications, the right to equal opportunity, although
they may possess the required qualifications, a right of every
such interested person to seek appointment in vacant posts. In
this way the principle of equality before the Law safeguarded by
Article 28 of the Constitution is violated and moreover the Public
Service Commission is denied the power to choose among the
several possible candidates, the best, by exercising its discretion
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in accordance with the General Principles of Administrative Law.

In Greece the matter was approached in the same way and ref-
erence may be made, inter alia, to the Decision of the Greek
Council of State No. 772/1953, in which it was held that Article
3 of the Greek Constitution which introduces the principle of
equality of citizens before the Law, imposes a duty that the per-
manent officers who have the formal and substantive qualifica-
tions for promotion be considered at least on equal terms with the
casual employees, without excluding the preference of the casu-
als, if the choice was found to be justified by the comparison of
their qualifications; so the relevant Law which made it possible to
have promoted those who held the post for a certain period to the
exclusion from the section of the permanent officers who had the
required qualifications for promotion was found to be unconstitu-
tional.

For all the above reasons I would affirm the judgment of the
learned trial Judge and dismiss the appeals.

Appeals allowed by majority. Cross-appeals
dismissed. No order as to costs.
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