o

3 CLR
1988 Decernber 15
(STYLIANIDES, J.)
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

- GLAFKOS GEORGHIOU AND OTHERS,

Applicants,
i Y.
THE REPUBLIC OF CYPRUS, THROUGH
' 1. THE PUBLIC SERVICE COMMISSION, ‘
2. THE MINISTRY OF FINANCE,
I Respondents.

{Case No. 858/87).

Public Officers—Combined establishment—Scheme of service providing for 3
years “service” in the lower post as a qualification for promotion to the
higher post—in computing the period of "service” it was reasonably open
to the respondents 1o exclude the period, when applicant was serving as a'

5 casual officer—The Casual Public Officers (Appointment to Public Offices)
Law, 1985 (Law 160/85)—The definition therein of "casual officers” is
special and applies only for the purpose of such law.

Constitutional Law—Equality—Constitution, Art. 78—Does not exclude rea-

sonable distinctions—Scheme of service for a post in the Public Service re-

10 quiring "service"” in a lower post, whilst other schemes for other posts re-
quire "experience™—Does not infringe the principle of equality.

On 8.11.85 the applicants were appointed in virtue of Law 160/85 as

Town Planning Officer, Class II. Town Planning Officer, Class II and

Class I are combined establishment. The scheme of service for the higher

15 post provided, inter alia, for at least three years service in the post of Town
Planning Officers, Class IL

The questions that arose for determination in this recourse were: a)
Whether the period of applicants® service as casual officers should have
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Georghion & Others v. Republic {1933)

been taken into consideration in deciding whether applicants possessed the
aforesaid qualification, and (b) Whether the scheme in question is repug-
nant to Art. 28 of the Constitution in that, whilst other schemes require “ex-
perience”, it requires "service”,

Held, dismissing the recourse; (1) The decision of the Full Bench in.
Savva and Another v. The Public Service Commission (1988) 3 CL.R,
102 in which it was said no distinction is made under section 2 of the Public
Service Law between holding a post on a "temporary” or "permanent” ba-
sis, does not help the applicants, because they were not holding before 8th
November, 1985, either a permanent or a temporary post: They were sim-
ply performing duties on a casual basis. They had not been appointed by the
Public Service Commission.

2) The definition of "casual officer” in Law 160/85 is a special defini-
tion for the purposes of that law only.

3) "Service” in the context of the scheme of service means service as de-
fined in section 2 of Law 33/67, after the appointment of a public officer
by the Public Service Commission,

The interpretation given was reasonably opea and the Court does not in-
terfere.

4) The difference in the scheme of service of the ane post from the other
is not an arbitrary differentation, but a distinction reasonably justifiable and
does not infringe the principle of equality, as the posts are different.

Recourse dismissed.
No order as to costs.

Cases referred to:

Savva and Another v. Public Service Commission (1988) 3 CLR. 102;
Papaleontiou v. Republic (1987) 3 CL.R. 211;

Mikrommatis v T Republic, 2R.S.C.C. 125;

Jacovides v. ™. Republic (1966) 3 CLR. 212;

Fekka . The Electricity Authority of Cyprus (1968) 1 CLR. 173;
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Republic v. Arahan (1972) 3CLR. 294;
Angehdes aud Olhers v.The chublzc (1982) 3 C.L.R 774
Papaxenophontos and O:hcrs v. The Repubhc (1982) 3 C.L.R 1037,

Trakoshis v. The Republic (1988) 3 CL.R. 21 18; s

Panayi v. The Republic (1988) 3 C.L.R. 2338.

-

Recourse. o

- Recourse against the refus;al of the respondents to promote ap-
plicants to the post of Town Planmng Officer, Class L-

-

A.S. Angehdes, for the apphcants '

. A. Papasavvas, Senior Caunsel af the Republzc for the re-
spondents. .

. v Cur. adv. vult,

STYLIANIDES J. read the following judgment. The appli-
cants are Town Planning Officers, Class II, in the Town Planning
and Housing Department. They. were appointed to the post on
8th November, 1985, in virtue of .the provisions and .the proce-
dure envisaged by the Casual Public Officers (Appointmerit to
Public Offices) Law, 1985, (Law No. 160/85) . Before their said
appommlcnt they were performmg duues as casual ofﬁccrs

Town Planmng Officers. Class II and Class I, are combined
establishment.

Under the relevant scheme: of service, which was approved by

 the Council of Ministers on 13th May, 1982, for the post of Class

I, amongst the required qualifications are: At least five years post-
graduate experience, out of which at least three years service at
the post of Town Planning Officer, Class II. '
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Stylianides J. Georghiou & Others v. Republic (1988)

Promotion in cases of officers with a combined establishment
is governed by the proviso to section 44(1) (a) of the Public Ser-
vice Law, 1967 (Law No. 33/67), which reads as follows:-

"44.- (1) No officer shall be promoted to another office,
unless -

(a) a vacancy exists in that office:

Provided that in the case of offices with a combined estab-
lishment, promotion from the lower to the higher office or
grade of that office may be made irrespectively of whether
there is a vacancy in the higher office or grade or not, and in
accordance with any general directions given by the Council of
Ministers in this respect;”

The Council of Ministers by its decision 21.311 of 21st Janu-
ary, 1982, issued General Directions governing the promotion of
officers in a combined establishment. The material parts of these
Directions run as folows:-

"(1) Met@ Ty vitd tov vrallilov SUUTAMiQWOoLY TG Tte-
ow6dov vnnpealag tnv orolay axattel To owxeloy
Zxedvov Yrnpeolag ewg tny ratwtégav TEWY 14
Otowv, o Tunpatapxng Oa axootélln e Tnv Emi-
tpomty Anpoolag Yrnpeolag Befalwoy xnaté
ndooV:-

(@) 0 VIRAAANAOS EEETELECEY LXOVOTTOLNTLXGMS Ta ®abipro-
vIa T Bcemg ToL.

@) ovveniipwoe v teplodov vrnpeolag v oxolav
arattel To Zytdov Yanpeolag.

() wavonotel tag olagdimote GAAAg amALTACELS TOV
Dyxedlov Yrnpeolag nay

(5) ouwnot autdv dua rapayumiy:
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..............................................................................................

(3) H tehant} andgaorg ud mpoayumiv tov wakhijhov
evamdrertal ELg ™y Emrpodty Anpooiag Ynpe-
olag ouppuveg Tog Toug el Anu.oat,ag Yrnpe-
olag Népovg 1967-1981.

(4) O owxelor Tunpatagyar dedv émws spofalvouy eig
ovotaoelg du' Ohovg Toug v AAoug oL ortolow T
povv ta Zxtdua Yrnpeolag, elte avtol xplvovron xa-
TédAnhot Sud tpoaywyriv eite OxL.

L T L T T YT Y TR Y

(6) Av we agyal Oa epagpdtwvtal i dhovg Toug dnjo-
oloug vradhirous oL oolol Suwplobroav vd g
Emtpomtic Anpoolag Yanpeolag xal urngetovy e
owvdedvaopévag thEes 1 Oéaeis.”

("(1) After the completion by the officer of the period of
service required by the relevant Scheme of Service of
the lower class or post, the Head of Department will
forward to the Public Service Commission a certificate
as to whether:-

(a) the officer performed satisfactorily the duties of his
post; .

(b) hias completed the period of service which is re-
quired by the Scheme of Service;

(© sansﬁes any other requlrements of the Scheme of
Service; and

(d) fecommends him for promotion:

----------------------------------------------------
. H
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Stylianides J. Georghiou & Others v. Republic (1988)

(3) The final decision for the promotion of an officer rests
on the Public Service Commission in accordance with
the Public Service Laws, 1967-1981.

(4) The respective Heads of Department must make recom-

mendations for all the officers who satisfy the Schemes .

of Service, whether they are considered suitable for pro-
motion or not.

(6) The aforesaid principles shall apply for all the public of-
ficers who were appointed by the Public Service Co-
mission and serve in combined offices or grades.")

No matter of selection of the best suitable candidate arises in
the case of combined establishment.

The applicants on 6th May, 1987, requested the Head of their
Department to forward to the Public Service Commission the rele-
vant certificates for their promotion, having taken into considera-
tion the years of their service as casuals.

The Head of the Department did not accede to their request, as
the applicants were appointed on 8th November, 1985, and "ser-
vice"” means public service in an organic post and not in a casual
capacity.

On 23rd May, 1987, he forwarded the aforesaid letter of the
applicants to the Chairman of the Public Service Commission re-
questing advice.

On 28th July, 1987, a letter emanating from the office of the
Public Service Commission and signed for the Chairman of the
Commission was sent to the Head of the Department. The materi-
al part of this letter reads as follows:-

"Exw odnyleg va avaq:ég&b OTY ERLOTOM| 0Ag ME Q.
200/14, 200/3/134 xax nueQ. 23.5.87 o va cag TANGOPOQI-
ow 611 0pbd avagépere oty TAREYRaPO 3 TNS ENLOTOANC
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gag ot ustngeota onualveu u:rmgeota o€ ogyuvmﬂ Béo'q Ha

_ Oxt wwoxolno'n AV oe émcuctn Baom. -

. 2 "Yotepa and 10 0 Jtde H.Gl. Bdon o Zxedlov
Ynnoeolag tng Oéong Aewougyov ITo)eodoplag, Ing
T4EnG, ov Woxver Sev UrAQyEL 0T0 sy grddio Suvatd-
mta xpoaywyis atn 0éon Aertovyov IloAeodoutag, Ing

- TGENG; Teov 710 #atw 0w Tovg wradMjAoug, Tov avopéQe-
..teo'mve:ttmolﬁoag " e em e _
The Head of the Department replied to the request of the apph-
cants of 6th May, 1987, in writing on 27th August, 1987. He re-
ferred to the post, to the extract of the, letter. of the Chairman of
the Public Seivice Comnnsswn that "unngsota onualvet
uvnnpeoia o€ ogyuvmﬁ Béom %o Oy unuoxoknon Thvw ot
éxtaxtn Paon” (service means service in organic post and not
employment on a casual basis}, and informed them that at present
it was not possible for them to be promoted to the post of Town
Planmng Officer, Class I

The apphcants bemg aggneved filed this recourse.
Counsel for the applicants based his case on two legs -

(a) The term"serv1ce in the scheme of service was erroncou-
sly mterpreted and

(b) If the first ground fails, then thlS part of. the scheme of ser-
vice is mvahd, as it violates the principle of equality enun-
c1ated and safeguarded by Arucle 28 of the Consutuuon.

‘A seheme of service is made and/or approved by the Councﬂ
of Ministers under the powers vested in it by section 29( 1) of the

Public Service Law. S o -

"Semce 'in that Law means pubhc service and publie ser-
vice" is defined in the same section.
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Counsel for the applicants submitted that the term "service” in
the scheme of service had to be interpreted as to cover the period
the applicants were casually employed by the State. He relied on
section 46 of Law 33/67, as amended by section 5 of the Public
Service (Amendment) Law, 1983, (Law No. 10/83), which gov-
erns the seniority of the public officers and which reads as fol-
lows:-

"1. H agxaétng peraky vrtodiilwy xatexévioy inv
avtiiv pévipov 1 gocwiviiv 8€auy 1 TaEL g avnig Bé-
oewg, e{1e povipwg elte poowEiLvwg elte and unvds eg
phiva elte exl arxoondoet, elte exl ovuPaoel, xolvetal
Bdoer g nuegounviag g wWxvog Tov S10pLopov, Mg TQo-
aywoyis 1 ATOOTACEWS TWY ELS TNV CUYHEXQLUEVTY BEoLY 1)
TdELy, avaldywg tng Keputtdoens, avekaptitwg Tov 1ed-
JLOV RATOYG CrUTHC."

He, also, relied on the definition of "casual officer" in the Cas-
ual Public Officers (Appointment to Public Offices) Law, 1985.
He, also, referred to Revisional Appeals Nos. 480 and 484 -
Constantinos Savva, and Another v. The Public Service Commis-
sion, (1988) 3 C.L..R. 102 in which it was said that no distinction
is made under section 2 of the Public Service Law between hold-
ing a post on a "temporary" or "permanent” basis.

I have no reason to disagree with the Judgment of the Full
Bench, in which I participated. The applicants, however, were
not holding before 8th November, 1985, either a permanent or a
temporary post. They were simply performing duties on a casual
basis. They had not been appointed by the Public Service Com-
mision. The definition in Law 160/85 is a special definition for
the purpose of that Law only and has no relevance for the pur-
pose of the construction of the scheme of service in this case.

"Service" is clearly distiguished from experience, the latter
term containing the notion of knowledge acquired through acting
in a certain capacity. Experience may be acquired by discharging
duties.
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3 CLR. Georghiou & Others v. Republic Stylianides J.

"Service" in the context of the scheme of service means service
as defined in section 2 of Law 33/67, after the appointment of a
public officer by the Public Service Commission.

The Interpretation given was reasonably open and the Court

. does not interfere - (Papaleontiou v. Republic (1987) 3 CL.R.

211, in which all the previous cases of this Court are cited).

A number of schemes of service for other post require three
years experience. It was canvassed that this was a differentiation
adverse to the applicants and was infringement of their right to
equal treatment.

This Court has dealt exhaustively, for more than a quarter of a
century, with the principle of equality in numerous cases, starting
from Argiris Mikrommatis and The Republic (Minister of Finance
and Another), 2 R.S.C.C. 125, at p. 131 - (see, inter alia, Jaco-
vos L. Iacovides and The The Republic of Cyprus through The
Republic Service Commission (1966) 3 C.L.R. 212, at. p.
224; Yiannis Fekkd v. The Electricity Authority of Cyprus
(1968) 1 CL.R. 173, at p. 182; Republic (Ministry of Finance)
v. Nishan Arakian and Others (1972) 3 C.L.R. 294, at p.
302; Angelides and Others v. Republic (1982) 3 CL.R. 774, at
p. 784; Papaxenophonotos and Others v. Republic (1982) 3
C.L.R. 1037; Neophytos Trakoshis v. The Republic of Cyprus,
through the Antorney-General and Another, (1988) 3 C.L.R.
2118 and loannis Panayi v. The Republic of Cyprus, through
The Public Service Commission, (1988) 3 C.L..R. 2338). \

Having given due consideration 1o the matter, I hold the view
that the difference in the scheme of service of the one post from
the other is not an arbitrary differentiation. It is a distinction rea-
sonably justifiable and does not infringe the principle of equality,

'as tlhe posts are different, All the hoiders of the same post arc

treated equally.

I find no merit in the submission of counsel.
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For the foregoing, this recourse fails. It is hereby dismissed.

Let there be no order as to costs.
Recourse dismissed.
No order as to costs.



