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Hamsealic Shipping v. Republic (1988)

Applying the Explanatory Notice issoed by the Director of Castoms and
Excise in September 1984, which purposted to clarify and explain the afore-
said Order 151781 for the guidance of those mterested, the respondents
wrmed down the application.

Hence kis reconrse. Respondents originally based their case on the
ground that since the applicants’ carperts mast as of their very nature be
glued on the floor of the building of the applicants’ office and thus become:
an inseparable pant of the building, their use is outside the letter and the
spirit of the exemption. Notwithstanding that the respondents at the end ad-
mitted, that the carpets were not to be glued and, therefore, they would be
easily removable, the respondents insisted on the comrectness of the sub ju-
dice act, because in accordance with the said explanatory note carpets are
household equipment.

Held, annulling the sub judice decision (1) The principle that in masters
relating to classification of goods the Department of Customs and Excise
has very wide discretion and that the court will not distrurb a decision, if it
was reasonably open to the Director, has no bearing on this case. Here the
question is if the words "office equipment” in the context of order No. 151/
81, properly construed, include carpets. If yes, it was not reasonably open
to the Director to defeat the object of the order.

(2) Order 151/81 should be interpreted as a whole. The order makes no
distinction whatsoever between the office equipment on the one hand and
the household equipment on the other hand. Fumiture, however, is ex-
pressly excluded in both cases. This indicates that the expression "mag
Yoagewands kot ovnands esomopds (all the office and household equip-
ment) in the context of order No, 151/81 is used in a sense wide enough to
include furniture but for their express exemption from the ambit of the or-
der. The word furniture does not include carperts.

(3) Therefore, the Explanatory Note comrectly classifies carperts as
housechold equipment. Whether or not carpets should also be considered as
part of the office equipment depends on whether they are ordinarily used in
offices as well, The answer is in the affirmative.

(4) In the light of the above the sub judice decision has to be annulled
for misconception of law.

(5) The question whether carperts, which, once fitted, cannot be re-
moved, are within the exemption, is left open.

Sub judice decision annulled,
No order as to costs.
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IcrLR _ Hangerfic Shipging «. Republic
Casesreferrediio:
Demetriou/Dairy/Praiiucts:v. The ‘Repbilic/(1985) 3.C:LLR. 758;
Dematviowantl Sons:v. Whe Repiiblic/(1968) CILIR 444;
Kasapis v.?TheRgszﬁlic(GlDﬂB)lBiCﬂ.ig.Saﬁ:
5 fchrnwaaﬂag\v.;rhe:gg?ubtirfolm'3{cu.aR.-'50.
‘Rmmum '
Revourse ‘against ithe decision..of theirespondents conveyed

‘ordllyito’ the‘apphcants to=the effcctzﬂmtfthcumpm‘tauon of fitted
carpetsffor.théiroffices was:not free ofcustoms: duty.

10  (Chr/Demetriades,for the.applicants.
D.!quadqpodllau((l\?lrs}),;for the respondents.
Cur.:adv.vult.

"BOYADIJIS J. readithe- following Judgmcnt. 'By thé present.re-
.course:the applicants seék a:declaration: of the{Court:that “ithe.de-
185 isionof theiwrespondentsworofiany of ithem, orally.conveyed 10’
ithe:applicants:on‘or.about 29th Noveniber, 1984, to:the effect:that
tthe!importation<of fitted carpets for théir officeswas not free from
«customs duty:under order No. 151/81, published in the official
,gazette of theiRepublic dated 10/7/81 is null and void and of no
20 cffect:whatsaever,’béing’ contrary to the =Law and/orixo the rele-
“ant order anfl/or-as havmg ‘been taken iin-excess «or ‘in.abuse «of

the powers vested. to: thcmxorto ;anyone-of athcm

As it\appeaxs from the /Application axid‘thciQppos'ition the fac-
. itual background.to.the;present recourse is‘briefly asfollows:

The applicants are:aibig:offshore:ship management company.
"They operate theiribusinessifromithéir Liimassol offices which oc-
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Boyadjis J. Hanseatic Shipping v. Republic (1988)
cupy the extent of more than two floors in an office block.

Sometime in November 1984, applicants imported a quantity
of fitted carpets valued £11,219 for use in their aforesaid offices.
The carpets were imported in small pieces 50 cm X 50 cm each.
A small sample of the carpets was attached to the written address
of counsel for the applicants and is in the file of the proceedings.

Relying on order 151/81 published in the official gazette of the
Republic of 10/7/1981, issued by the Council of Ministers under
section 11(2) of Law 18 of 1978 as amended, the applicants sub-
mitted on the prescribed form on 26 November 1984 a formal
claim for relief from customs duty in respect of their aforesaid
carpets on the ground that they formed part of their office equip-
ment within the ambit of the aforesaid order 151/81.

The respondents dismissed applicants' claim for relief and col-
lected from the applicants the full import duty amounting to
£1,958.55 cents which the latter paid under protest as it appears
from their letter dated 30 November 1984, attached to the Appli-
cation as Exh. 2.

In reaching their sub-judice decision the respondents had com-
plied with an Explanatory Notice.issued by the Director of Cus-
toms and Excise in September 1984, which purported to clarify
and explain the aforesaid Order 151/81 for the guidance of those
interested.

Fcelihg aggrieved with the aforementioned decision- of the re-
spondents to charge and collect from them import duty on their
aforesaid carpets imported for use in their office; the applicants
seek to have.it annulled through the present recourse filed on 7
February 1985 on the sole ground that the interpretation. given by
the responderts to the words "yga@elaxog eEomdwands, (“office
equipment")iin the aforesaid order 151781 is wrong.

In their Opposition tlie respondents alleged that.the sub judice
decision was lawfully and'correctly taken in accordance: with the
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\Customs and Excise Duuaml.aw 1L978 :Eourth Schedule) ssib-
hcadmg 18'of item 01 as: am1ended1by(0rderiNo 1151/81. Fheirea-
somng for ihe: respondems ﬂacmloncset outiintthe statnmr:mrdf
facts upon ‘which the Oppmsmon isibdsetl-antrrepeatediintthe:wiis-
ten address of their counszl, ifstthat, Since'the applicants'carpets
must, asof ‘lhclr\vay namre, tbesglued:on the floor.of thetbuilding
of the amhcants nﬁr‘mezmdtihusgbcmmcm inseparableypartcf
ithe hmlﬁng itheir mse; mnutstdetthd{ettcrmld the-spiritofithe-ex-
emption: Ut follows tihat'thc:mspondents were throughout libaur-
mgm&:rlme‘bélmﬂ'ﬂhat Jcongettheyare' fixed ontihe’ ﬂomr,tthc*ap—
pln:ams. (carpets !tytthemverymature,wmnot be:removed‘fonusc
at anoher,place Inwiew. oftthe: dforesaid rcasons put forwardtby
l&cmpmldems,lﬁmmamcdlar nawre ofithe’ appllcaMSxmpms,
whiidhtthellatteretiginally described:as fitted carpets,-became.of
vital importanceant],such:nature being a-mattercofifact that. must

' be;pmveﬂtby@d{darlcc,t thc"appllcants filed an:dffidavitisworncon

28 March iL986 oy Mn‘dreas*Droukhlons nhet’Chref Accountant
anilconié.df. itre!Directors ofith&appilcants in anchfortz 10 dlsprovc
ﬂnccnllqgatmnrpuﬁfmwardihy thc.mspondems "
Arrachetteothisidffidavic there is'aleaflet 1llusu'an11g, intersalia,
' heimanneriin:which* the carpet’ tiles;are placed on‘the’Floor.!In this

'affidavnums*stated that Mr Droushiotis.was regponsiblefforthe .

aniteriof tthese qmrt:cular carpcts and; had pemunallysm;pewlscd
fiwir fittingcontthetfloot of the applicantst officewhichwas-€ffect-
edwithouttthe use-of any kind of glue with theresilt:that they.are
casﬂy mnmvﬁbb

1 .'ﬁ"‘ I . o N .

*JFar-from: attnmpnng to disprove the aforesaid allegatlon of Mr.

:Draushmns Zthexrespondents filed:an :affidavit:swomson -197July
1986:by Antoriios Antoniades, a Collector of Customsiattached to

the Customs‘Headquancrs, Nicosia, inpara. \(3)fof which refer-
&nceiis madertotthe applicants’ affidavitand itis stated that: "On
'.thc basis of the'technical information contamedunzthe said'ledflets

-and thé statements- contamed in-the aforesmdﬁﬁfﬁdavu ‘the’Re-

gpondent will:not insist orirConsidering:the 'carpet-tiles! in ques-
uon as 3'1ttedccarpcts'"

A
P .
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Boyadjis J. Hanseatic Shipping v. Republic (1988)

The matter, however, did not end there. In the concluding para-
graph of his affidavit Mr. Antoniades insists on the correctness of
the sub-judice decision which he seeks to justify on somewhat
different grounds. Paragraph 4 of the affidavit reads as follows:

"4. Nevertheless the dispute as to their eligibility for relief -

still remains because the Department of Customs does not con-
sider and it has been its policy not to consider carpets (individ-

val units) as falling within the scope of ‘office equipment’ -

(yoageraxdg eEomhionds), but simply considered carpets
only as 'household equipment'. In the relevant Notice 41 (Ap-
pendix 1 of the Opposition) it is stated that relief from duty is
not allowed on household equipment cleared by offshore com-
panies for furnishing their offices.”

At the subsequent stage of oral arguments and/or clarifications
made by counsel on both sides, counsel for the respondents
adopted the aforesaid contents of paragraph (4) of the affidavit of
Mr. Antoniades and sought to justify the sub-judice decision on
the last aforementioned reasoning.

The policy of the Department of Customs belatedly relied upon
by the respondents is itself the result of the Notice issued by the
Director of the Department of Customs to which reference has al-
ready been made. The relevant part of this Notice reads as fol-
lows:

"The companies may obtain relief on office equipment, i.e.
supplies of a durable nature, such as photo-copiers, typewrit-
ers, calculating machines and computers. They may not obtain
relief on household effects for furnishing their offices but they
may import or acquire locally such goods under item 01. 18
for the exclusive use of their approved expatriate employees in
their dwelling houses. Moreover, relief is not afforded in re-
spect of replacement parts, air-conditioners and goods of &
consumable nature, such as stationery.

The personnel may obtain relicf on household effects, a
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3 C.L.R. Hanseatic Shipping v. Republic Boyadjis J.

term which means all durable goods used in a household and
.extends.to items such as carpets and curtains, TV sets, video
recorders, washing machines, refrigerators, kitchen utensils,
mattresses, linen, cutlery and tablcwarc, household décorative

" articles and pracncally cverythmg normally used to furnish a
house. Relief is not afforded in respect of consumable goods,
axr-condmoners and personal effects, such as photoghaphlc or
v1deo cameras.”

L3

Counsel for the apphcams submitted: (1) that the vcry fact that
the respondents consider carpets as forming part of the household
equipment strengthens their argument that carpets should likewise
be Considered as forming part of the office equipment: (ii) that the
object of the legislature in exempting offshore companies and

. their expatriate personnel from payment of customs duty on their

office and household equipment respecnvely was to attract there-

* by offshore companies to incorporate themselves and operate

from within the Republic: and (iii) that in construing the relevant
provision the Court should give full effect to the aforesaid object
by giving the words of thc cxcmptlon thc w1der possible mean-
ing.

Counsel for the respondents, on the other hand, submitted that
in matters relating. to classification of goods the Department of
Customs and Excise has very wide discretion and that the court,
will not distrub a decision if it was reasonably open-to the Direc:
tor. In support of this proposition counsel cited the decision in
Demetriou Dairy Products v. The Republic (1985) 3 C.L.R. 758.

I fail to see the relevancy of the decision in the above case to
the matters now under consideration. The aforesaid case con-
cerned the classification of certain vans for the purpose of pay-
ment of customs duty and the Court held that in matters of classi-
fication of goods an administrative Court has no competence to
substitute its own.discretion in the place of the discretion of the

" Customs Authonnes once it is found that it was in the circum-

stances reasonably open to the Authorities to classify the goods
under tariff heading 87.02, sub-heading 99, instéad of under sub-
heading 91 as the applicants in that case had alleged. The dispute
in this case does not concern the exerclse by the Director of any
discretion one way or the other. It concerns the alleged wrong ap-
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Boyadjis.'). Hanseatic Shipping v. Republic (1988)

-plication.of:the’ law.’If thewords "office equipment” in the con-

text of orderiNo. 151/81, properly construed, include carpets, it
‘ismot reasonably.open torthe Director to exercise his discretion in
-away thatwould defeat the object of the order. It follows that the
<sole issue here is the correct interpretation of order No. 151/81 is-
:sued by the.Council ofiMinisters under section 11(2) of the Cus-
toms andtExcise Duties.Laws 1978-1981, whereby sub-heading
if8vwas added to item Q1. of the Fourth Schedule to the Law, the
:relevant part of which reads.as follows:

Kuog | "BAdpuwov | egryoagh Axalhaytc Extacog

01 18 Miprovoxiwra opfuata twv swuboewy 87.02.11 nas
87.02,19-cioaybpeva, xar xag yoaQelaxds xa
oniaxds (eEonlopdg, mny twv eximlov,
eigaydpevos, vad allodondv erawpeimv 1
CAAOSaTToN FIQOMOTERCY GUTEv.

Translated in English.siib-heading iI8 of item 01 reads as fol-
llows:

Sub- Extent of
Iem | hexding| ‘Description of retief relief
o 18 | Motor vehicles of categories 87.02.11 and'§7.02.19

' /imported, and all the office and household equipemnt,
-other than fumiture, imported,:by.offshore companies
roritheir.expatriate employees.

“The provision must be construed as:a whole. It is material to
‘note in this respect that relief from customs duty is afforded to
_those eligible in respect of all their office and househeld equipe-
ment. It makes no distinction whatsoever between the .office
equipment on the one hand and the household equipment on the
other hand. Furniture, however, is expressly excluded in both
cases. This indicates that the expression "nag yoagelouds %o
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owiLandg eEomthopdg” (all.the office and household equipment)
in the context of order No. 151/81 is used in a sense wide enough
to include furniture but for.their express exemption from the am-
bit of the order. The word furniture does not include carpets.

Therefore, the Director was right when he.adyised,in his afore-
said Exp]anatory Notice all persons concerned that carpets form
part of the household equlpmcnt and as,such are exempted from
payment of customs duty: Whether of not carpets should also be
considered as part of the office equipment depends on whether
they are ordinarily used in offices as well. It has not been argued
in this case that it is nowadays unusual for offices to be fitted
with carpets, especially offices of companles of the size and fi-
nancial standing-of the applicants. .~ v

It follows from the above that, upon the correct’construction of
sub-heading 18 of item 01 of the Fourth Schedule to the Customs
and Excise Duties Law 1978 as amended, by giving to the words

- used therein their ordinary literal meaning, without the necessity

of applying the so-called "purposive construction”, I am led to the
conclusion that the particular carpets 1mported by the apphcants
are exempted from thé payment'of customs duty as forming part
of applicants’ office equipment. Tleave the question open whether
carpets which, once they are fitted i in ‘the office cannot possnbly be
removed thérefrom, fall under the aforesaid sub-héading 18 of
item 01 or not.

The respondents have in thi$ case misintérpreted and misap-
plied the law and their decision is liable to be annulied on this sole
ground. Mlsconcepnon of law vitiates the administrative act:' De-
metriou & Sons v. The Repub!tc (1968) 3 C.L.R. 444, stdlrec-
tion by the administrative’ authonty as to the meamng and effect of
a statutory provision is a ground for annulment of its decision:
Kasapis v. Republic (1968) 3 C.L.R. 546. A decision taken un-
der-a basic misconception of law is a decision-taken in excess of
powers: Christodoulou v. Republic (1967).3 C.L.R. 50: -

In the result, the sub-judice decision is annulled, but in the cir-
cumstances make no order as to costs. |

Lt WY

P N - Sub-judice decision annulled.
.. No order as to costs.:
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