3 C.L.R.

1988 November 19
{[PAPADOPQULOS, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
DOMESTICA LTD.,

Applicants,

THE REPUBLIC OF CYPRUS, TP'{ROUGH
1. THE MINISTER OF COMMERCE AND INDUSTRY,
2. THE DIRECTOR OF CUSTOMS AUTHORITIES,

T ! Respondents
(Cases Nos. 692/85, 747/85).

Technical matters—Report of scientific committee of experts—Judicial con-
trol—Principles applicable,

Experts—Report of scientific committee of experis—Judicial controi—
Principles applicable.

5 The crucial question in this case concerns the classification of applicanty
as mere importers, not manufacturers, of gas heaters. If they are mere im-
porters, they cannot import such goods freely, whereas if they are manufac-
turers, they can do so. .

Aided by a report submitted by a technical scientific committee of ex-
10 perts to the effect that the applicants did not possess machinery for manu-
facturing, but only for assembly of parts of gas heaters, respondent 1 clas-

sified the applicants as importers.

Held, dismissing the recourse:

This Court cannot go into the merits of an administrative decision re-
15 garding a technical matter. The sub judice decision was reasonably open 0
the Administration.
Recourse dismissed.
No order as to costs.
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Cases referred to:
Georghiou and Another v. Municipality of Nicosia (1973) 3 C.LR. 53;
loannou v. The Republic (1982) 3 CL.R. 380;
Health and Diet Centre v. The Republic (1986) 3 CLR. 1529.
Recourses.

Recourses against the decisions of the respondents permitting
applicants to import only a limited number of gas heaters and im-
posing conditions and limitation on the importation of the above
gas heaters.

K. Talarides with P. Liveras, for the applicants.

N. Charalambous, Senior Counsel of the Republic, for the re-
spondents.

Cur. adv. w_dt.

PAPADOPOULOS J. read the following judgment. The Ap-
plicants are a well-known company in Cyprus which deals in a
number of activities. One of its activities has been the dealings in
gas heaters.

By recourse 692/85 they seek a declaration of the Court
whereby the decision of the Ministry of Commerce and Industry,
dated 28/6/85, permitting the applicants to import only a limited
number of gas heaters (1247), as part of the quota for 1985, is
- null and void and of no effect whatsoever.

By recourse 747/85 they seek a declaration of the Court to de-
clare as null and void the decision of the Director of Customs and
Excise, dated 20/6/85, whereby certain limitations and conditions
were imposed on the importation of a limited number of gas hea-
ters.
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3 CL.R. Domestica Ltd. v. Republic Papadopoulos J.

As it transpires from the documentary evidence in the file of
this case, the question of gas heaters imports was a matter of
great concern for the Minister of Commerce and Industry. Like a
numbcr of other goods it gave a headache to the Authontlcs On
the one hand there’ was the notion of free enterpnse and on the
other the desire of protecting local industries. In this contexl Law
49/62 was enacted which was aimed at facilitating the’ Minister to
strike a balance at the opposing interests. More parncularly, it
gave the Minister of Commerce and Industry powérs to regulate
the 1mportat10n of goods Section 3(1)(2)(3) reads as follows:

"3 - (1) To Yrovgyixév ZupBoviiov dvvatal 8t a:cocpd-

GEWG AUTOV va xNEUEN guiwloptvny Ty £v Tn Anpoxga-

Tl ewaywynv OLWVSNITOTE EWTTOQEUATWY, iva evlappuy-

O n tomun magaywynh xau Bopnxdvia, ‘Bertiwdi T0
" gpmogurd I.UOt_,‘U‘YLOV, mgnﬂwow oL él,eeve(.g VTOYQEDTELS
- g Anjoxpatiag, 1) avamvxen 1 oLxovoia TG Anpoxpa-

Tiag, vooupévoy 6L 1 Tolavtn gUBuLaLg ywsmt. ev e dn-

uooiw (mpupégovn

] LN 0

(2) Oodoug eEMEON antdpaoig dvvapel Tov edagiov (1) o

_ Yuovgyég divartan, exdoToTe, Sud ALOTAYPOTOS SNUOTLEY-

OUEVOV EV T1) ETTLOMNUW EPNUEQIDL Tng Anuonpartiag, va we-

oLopltn nae oviIln Tnv swoaywynv oLwvdnmote, ev TW

Awrtdypat elduudtegov xabogiiopévary, Epmogevpdtwy,

Aapfavopévary v’ SYLy Twv ®ELIelov Twv avapegout-
vov €15 1o edaqLov (1).

- (3)Hav Atdtay;ui divarar va epegLéym tolavtag dev-
TEQEVOVOAG, EXAXOAOVOOUS XAl CUUTANQWUATIXAG SLaTd-
Eeug, wg 0 Yrougydg 10eke nplver avayxalag 1 oxomipovg
L& v epagroyiv ToV ALXTAYUOTOG ROL (LVEV ERNQEQ-
OROV TG YEVIXGTITOG TNg Ipopvnobelong dratdEewg, wav
TOWUTOY Audtayua duvata va povor Ty ngomrovuévnv
&% Tov Yrougyov, ragoxniv adelag 6uﬂt TNV ELoaywyV TWV
TOLOUTV ewmgeupdn:mv " '

H

Section 5 of the same Law is apparently a consequence of the
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provisions of s.3, above. Section 5 reads:

"5. ATayopevETaL 1 EXTEADVLOLS EUTOQEVUATWY avago-
pLdg pog dtuva anatteltor Suvapel twy duatdEewy Tov
ropdvrog NOpov 7 éxdoaig adelag wéxols ov 1 Touairy
adewa rrpoaxopuLoth ewg Tov aguddlov Tewvelandv AeL-
TOVRYOV."

By virtue of the provisions of the above Law and the powers
vested in him, the Minister of Commerce and Industry issued or-
ders for the regulation of imports specifying goods which could
not be freely imported.

By Order 327 dated 24/5/68, the Minister placed under his
control - for import purposes - various goods. Such goods could
only be imported after a permit from the Ministry of Commerce
and Industry. With two other notices of the Minister, dated 10/4/
81 and 22/6/84, gas heaters as well as parts of gas heaters were
scheduled under the control of the Minister in pursuance of the
provisions of Law 49/62.

It is common ground that no permit was needed for the impor-
tation to such goods by manufacturers. The condition of the im-
port permit was imposed only on importers not manufacturers.

It is the contention of the Applicants that they were manufac-
turers of gas heaters when the sub judice decision was taken by
the Minister of Commerce and Industry and the Customs Officer.
It is the submission of the Applicants that in their capacity as
manufacturers they did not fall under the provisions of Law 49/
62. They base their submission on the fact that they were given a
permit to manufacture gas heaters by the Ministry of Commerce
and Industry itself. This permit was communicated to them by a
letter from the Ministry dated 14/3/83. They further allege that the
Ministry is estopped from classifying the applicants as importers
and not manufacturers, since the Ministry itself encouraged them
to extend their activities from mere importing to manufacturing,
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.3 CL.R. Domestica Ltd. v. Republié Pépadopoﬁlos J.

There is no difficulty in pin-pointing the crucial question in
these proceedings: This is the classification of the apphcants as ei-
ther manufacturers or importers. If they are mere importers, they
have to go through the procedure as laid down by the Ministry for
the allocation of a "quota” of gas heaters. If not, such procedure
is not necessary.

The examination of the status of the applicants took many
routes and voluminous correspondence. I have before me lengthy
correspondence, a heap of documents and various suggestions,
allegations and submissions. [ shall make an attempt to shorten
the issues. l '

I consider that my duty is to examine whether it was reasona-
bly open to the Minister of Commerce and Industry and the Cus-
toms Officer to reach the decisions which are challenged with
these recourses.

As I said earlier, oncc the applicants were classified as manu-
facturers of gas heaters, no question of quota would arise (See
Note 5 in file 208/K dated 7/6/85). Also, accordmg to section 11
of (03.34 of the 4th Schedule of Customs Law 18/78, no customs
duty would be imposed for articles which are imported (for the
use in the manufacture of gas heaters). -

I do not think I shall have to go into the correspondence and
the reasons which compelled the Ministry to classify various
products into various categories for the imposition of conditions,
customs, efc. I think this is not disputed as it is within the powers
of the Ministry in the interest of the country. What is disputed is
the decision of the Ministry regarding the status of the applicants.

In examining this case I found a most interesting piece of evi-
dence regarding the status of the applicants. The Minister had ap-
pointed a special Technical Scientific Committee to examine this
matter and to report to him as to whether the applicants were or
not an industry in the sphere of gas heaters. This Committee in
their report, dated 24/1/85, decided that the applicants cannot in
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any way be classified as manufacturers, In fact, they only have
machinery for the assembly and not for the manufacture of gas
heaters. I think that this is a most important piece of evidence
which gives light to the whole problem before me. There was a
great dispute as to this issue, but a specialized Scientific Commit-
tee has made its enquiry and produced its findings. I do not think
that the Court can interfere with this finding. In fact, there has
been no material at all, on. which the Court could find that this
Committee acted in any way improperly. The Court cannot go
into the merits of an administrative decision when such decision
is taken by a competent Technical Committee. (See Georghiou
and Another v. Municipality of Nicosia (1973) 3 CL.R. 53, 57:

"This Court, in the exercise of its revisional jurisdiction, as
an administrative Court, cannot go into the merits of an admin-
istrative decision regarding a matter of technical nature.”

Also, loannou v. The Republic (1982) 3 C.L.R. 380 and Health
and Diet Centre v. Republic (1986) 3 C.L.R. 1529. It is evident
from the authorities that the Court will not check or decide for or
against a decision taken by a Technical Committee.

As to the allegation of the applicants that the respondents (Mini-
stry of Commerce and Industry), are estopped from taking a con-
trary stand to the one that they have already taken, because they
encouraged the applicants to alter their activities from importation
to manufacturing, I feel that is has no merit at all and there is no
reason to pursue it any further. The Ministry encouraged the ap-
plicants to proceed with the manufacture of gas heaters and the
applicants proceeded to establish a unit for the assembly of gas
heaters, I fail to see how it has any bearing on the issue before
me,

On the basis of what I have already said, I find that the Minis-
try has not acted in any improper manner and I feel that they exer-
cised their discretion, as given to them by Law 49/62, reasona-
bly.
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In the result, I find that it was reasonably open to the admini-
strative organs to take the sub judice decision. N

[ 1 B
Recourses dismissed without any order as to costs.

Recourses dismissed.
No order as to costs.
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