(1988)

1988 October 15
[STYLIANIDES, J.]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

GEORGE P. CACOYIANNIS IN HIS CAPACITY AS:

1. ADMINISTRATOR QF THE ESTATE OF THE LATE COSTAS A. PATI-
KIS, .

2. DULY AUTHORIZED REPRESENSTATIVE OF THE GENERAL PAR-
TNERSHIP A. G. PATIKIS & CO. UNDER LIQUIDATION AND OF
EACH ONE THE GENERAL PARTNERS THEREOF,

3. DULY AUTHORIZED REPRESENTATIVE OF ANNA ANAGNOSTO-
POULOU (NOW MALAVAKI), AND GEORGHIA ANAGNOSTOPOU-
LOU (NOW CHRISTODOULOPOULOU),

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH THE DIRECTOR CF THE DE-
PARTMENT OF LANDS AND SURVEYS,

Respondents.
{Case No. 799/85).

Legitimate interest—Transfer of property by administrator of an estate to lega-
tees of the deceased under the will—Registration fees paid under the De-
partment of Lands and Surveys (Fees and Charges) Law, Cap. 219, section
7 and Schedule to section 3, Chapter 3, para. (e), as amended by sections 3
and 5 of Law 31/76—As under the aforesaid provisions the fees are pay-
able by the legatees, the only persons possessing legitimate interest (o chal-
lenge the relevant decision are the legatees.

Fees—Distinction between fees and charges.

Taxation—F ees—Distinction between fees and charges—Immovable proper-
ty—Registration fees—The Department of Lands and Surveys (Fees and
Charges) Law, Cap. 219, section 7 and Schedule to section 3 Chapter 3,
para.(e), as amended by sections 3 and 5 of Law 31/76—The "fees"” pay-
able thereunder are not fees stricto sensu, but a foFm of taxation.
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Words and Phrases—"Heir" in the Wills and Succession Law, Cap. 195.

Words and phrases: "Heir" in the Administration of Estates Law, Cap. 189.

Wills and Succession—The Wills and Succession Law, Cap. 195, sections 46

and 49 and First Schedule—Intestacy—The persons belonging to the sec-
ond class—Descendants of the brothers and sisters of the deceased—They
are eniitled to inherit only if their ancestors, being the brother or sister of
the deceased, predeceased the deceased,

Wills and Succession—Will—What is the nature of a will and when it takes ef-

fect.

Wills and Succession—{mmovable property of deceased--Vests in his person-

al representatives, who, however, hold it in trust for the beneficiaries—It

vesis in the beneficiaries upon actual transfer to them—Any registration

fees payable in respect of such transfer under Cap. 219, as amended, are

not levied for the acquisition of the beneficial title, buil for the registration of
the title—Therefore, the law governing such fees is the law in force ot the

time of such transfer, and not that in force at the time of the deceased’s

death.

Immovable property—Regisiration fees—The Department of Lands and Sur-

veys (Fees and Charges) Law, Cap. 219, section 7 and schedule to section
3, Chapter 3, para. (e), as amended by sections 3 and 5 of Law 31/76—
Legatees under the deceased'’s will, who are not among the lawful heirs of
the deceased, should pay registration fees calculated on the market value of
the land at the time of the deceased's death—The law governing the fees is
the law in force at the time of the transfer—The fact that if the gift had been

. made inter vivos, the fees would have been calculated on a different basis,

because the legatees were the deceased' s nieces, is irrelevan—in this case
the legatees could not be considered as heirs, because at the time of the tes-
tator's death, his sister i.e. the mothe'r of the legatees was still alive.

Constitutional Law—Equality—Constitution Art. 28—Taxation—The State is

allowed to choose objects, persons, methods and rates of taxatwu—Glfr of
immovable property inter vivos and legacy of immovable property—
Registration fees—Different fees payble in the first case from those payable
in the second—Differentiation reasonable.

The facts of this case are briefly as follows;

Applicants 3 are legatees under the will of-Costas Patikis. They are the

- daughters of his sister. When.the testator passed away on 16.1.74, his sis-

ter was still living. The immovable properties comprised in the legacies
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were transferred in the name of applicants 3 on 16.10.84. The Director of
the Department of Lands demanded £4,165 by way of transfer fees.

Section 7 of Cap. 219 radically amended by Law 31/76. At the time of
the transfer, it read:

"7. No fee is levied or taken on the basis of Chapter 3 of the Sche-
dule for the registration of immovable property

(a) acquired by a lawiul heir of a deceased person, either by intestale
succession or by testamentary succession;”

Chapter 3 of the Schedule to section 3 was amended by Law 31/76 by
the addition of a new paragraph (¢} to the effect that in case of transfer by
reason of a will the fee is 5 per cent on the value of the land as assessed by
the Director. Para. (¢} was amended by Law 66/79 and 2/82, which provid-
cd that the 5 per cent will be calculated on the market value of the land on
the date of the testator's death as such value will be assessed by the Regis-
frar.

Having analysed the aforesaid provisions of the Wills and Succession
Law, Cap. 195 the Court concluded that the legatees were not among the
lawful heirs of the deceased, because, at the time, of the latter’s death, their
mother (the sister of the deceased) was still alive. The fact that she died
prior to the time of the said transfers did not transform the applicants into
heirs of the deceased. As the property of the deceased vests in his personal
representatives and not in the beneficiaries of the will and as the registration
fees under Cap. 219, as amended, are not levied for the acquisistion of the
beneficial title upon the death of the deceased, but for the actual registration
of the property in the legatee’s name, the law applicable is that in force at
the time of the transfer. Had the same property been gified inter vivos, the
fees for the registration would have been govemed by section 3(b)iii) as a
gift from a relative to a relative within the third degree of kindred. Section
3(b)ii1), however, is not applicalbe in this case, because the distinction be-
tween a gift inter vivos and a legacy is clear. Moreover, the difference be-
tween the fees payable in the first case from those payable in the second
case is reasonable and, therefore, does not infringe the principle of equality.

In the light of the above the Court dismissed the recourse of applicants

3. Applicants 1 and 2 were not considered as having a legitimate interest.
The reason is sufficiently indicated in the hereinabove headnote.

Recourse dismissed.
No order as to costs.
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Recourse.

Recourse against the decision of the respondents to charge and
collect from applicant the sum of £4,165 by way of transfer fees
for the transfer and registration of the immovable properties pre-
viously registered in the names of A.G. Patikis & Co. and the late
Costas A. Patikis into the names of the legatees.

G. Cacoyiannis, for the applicant.

A. Evangelou, Senior Counsel of the Republic, for the respon-
dents.

Cur. adv.vult.

STYLIANIDES J. read the following judgment. The appli-
cants by means of this recourse seek:

"A. Declaration that the act or decision of the Respondent to
charge and collect from the Applicant on behalf of Anna Anag-
nostopoulou (now Malavaki) and Georghia Anagnostopoulou
(now Christodoulopoulou) both of Athens, (who are sisters
and are hereinafter called the legatees) CY£4,165 (CY£4,150
on 6.8.1985) and CY£15 on 10.8.1985) by way of transfer
fees for the transfer and registration of the immovablé proper-
ties previously registered in the names of A.G. Patikis & Co.
and the late Costas A. Patikis (hereinafter called ‘the de-
ceased") unto the names of the legatees as part of the division,
distribution, transfer and registration unto the names of the
persons entitled thereto of all the immovable properties regis-
tered in the said partnership A.G. Patikis & Co. and the de-
ceased, is null and void and of no effect whatsoever."”

The facts of the case, over which there is no dispute, are as
follows:

Costas A. Patikis, Greek national of Cyprus residence and
domicile, hereinafter referred “the deceased”, passed away on
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16th January, 1974, leaving his sister Styliani Anagnostopoulou
(nee Patiki) and the son of his predeceased brother Takis Patikis -
Athos T. Patikis - as his lawful heirs.

He disposed his property by will, dated 16th December, 1968.

5 By the said will he devised and bequeathed the whole of his estate
in Cyprus - after deduction therefrom of a small legacy, to which

I need not refer, the costs of the administration, the estate duty,

etc. - to the following persons:

L4

(a) To his niece Anna Anagnostopoulou .................... 35%
10 (b) To his niece Georghia Anagnostopoulou ................ 35%
(c) To his nephew Athos T. Patikis .........ccccceeeninnenee 30%

Anna and Georghia Anagnostopoulou are the daughters of his
sister Styliani Anagnostopoulou.

v He nominated therein Sir Panayiotis L. Cacoyiannis executor
1 and in case of his demise, or incapacity for any reason, or cause
- George P. Cacoyannis - (see Will - Exhibit "D").
The named executor, Sir P.L.. Cacoyiannis, applied for pro-
bate of the will in the District Court of Limassol.

Athos T. Patikis contestcd the vahdlty of said w1ll by Actlon
20 No 834/74. . ”

-

. On 5th April, 1974, Sir P.L. Cacoyannis was appointed exe-
" cutor of the will pendente lite, under the provisions of section 20
of t.he Administration of Estatcs Law, Cap 189.

b l n

~ On 19th Septembcr, 1974-the said executor addresscd to the
25 .'Land Registry Officé the appropriate notice under the prov:smns
Qfsect10n7ofCap 189.. . .
- On 28th May, 1975,. sistér Styliani Anagnostopoulou died.
+ On*30th December; 1977, following the determination of Ac-
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tion No. 834/74, the said will of the deceased was proved and
probate thereof was granted by the District Court of Limassol to
Sir Panayiotis L. Cacoyiannis, who, however, before completing
the administration, died on 9th December, 1980. On 21st March,
1981 the administration of the property was granted to George P.
Cacoyiannis.

Upon his death, the deceased was the owner in his own right
and/or as one half partner in A.G. Patikis & Co. under liquidation
of considerable immovable property in the area of Limassol.

On 16th October, 1984, G.P. Cacoyiannis in his capacity as
administrator of the estate of the deceased and as attorney of Anna
Anagnostopoulou (Malavaki), Georghia Anagnostopoulou
(Christodoulopoulou), both of Athens, and the partners of A.G.
Patikis & Co. - Georghios V. Patikis, Stergios V. Patikis and
Marika V. Patiki of Athens - applied that the immovable property
of the dissolved partnership A.G. Patikis and the immovable
property which is registered in the name of those entitled thereto
and the legatees/heirs according to the partnership shares and their
rights by succession and legacy. The shares are set out with par-
ticularity therein and all necessary documents and the respective
title deeds were attached.

The shares sought by that application to be registered in the
name of Anna Anagnostopoulou, Georghia Anagnostopoulou,
and Athos T. Patikis are as per the above referred will.

With regard to the registration fees he attached an opinion of a
legal consultant to the effect that no fees should be paid; in order
to avoid delay he expressed his willingness to pay any fees the
Director might decide under protest and with full reservation of
the relevant rights of the interested parties to challenge the legality
of payment of such fees before the appropriate Court.

The Director took the sub judice decision, under the Depart-

ment of Lands and Surveys (Fees and Charges) Law, Cap. 219,
section 7 and Schedule to section 3, Chapter 3, paragraph (), as
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amended by sections 3 and 5 respectively of the Department of
Lands and Surveys (Fees and Charges) (Amendment) Law of
1976, (Law No. 31/76).

There was no quarrel with regard to the market value of the
immovable property in question on 16th January, 1974,

No fees were demanded, or collected for the registration in the .
name of the other legatee - Athos T. Patikis as he was a lawful
heir of the deceased testator; the legatees - nieces were not consi-
dered heirs of the deceased, as their mother was alive at the time .
of the death of the de cujus.

The amount was paid. The registrations were effected. .
Hence this receurse.

This recourse was taken by:

1. The administratc;r of the esta’te of the late Co.-stas A. Patilds.

2. The general partnership A.G. Patikis & Co., under liquida-
tion and of each one of the general partners thereof; and

3. Anna Anagnostopoulou (noW Malavaki) and Georghia

* Anagnostopoulou (now Christodoulopoulou).

The act challenged refers only to apphcants No 3 the sisters
Anna Anagnostopoulou and Georghia Anagnostop()ulou the leg-
atees of the will of the late Costas A. Patikis.

S

The Law under which the decision was taken provides ex-
pressly that the fees for registration are payable by the persons in
whose name the registration is to be effected.

The duty of the administrator of the estate is to carry out the

provisions of the will according to law and consequently to take
the necessary steps for the registration of the property in the name
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of the legatees, but the payment of the registration fees is not in-
cluded in the payments he is bound to do under the Administra-
tion of Estates Law, Cap.189 and in the present case, having re-
gard to the contents of the will, no such obligation exists under
the will.

Therefore, applicants 1 and 2 have no legitimate interest to
raise this recourse and have no locus standi.

The fees in this case are not "fees" stricto senso but a form of
taxation.

A "fee" is generally defined to be a charge for a special service
rendered to individuals by some public authority and is supposed
to be based on the expenses incurred in rendering the service,
though in many cases the costs are arbitrarily assessed.

A "tax" is a compulsory exaction of money by public authority
for public purpose enforceable by law and is not a payment for
services rendered.

The reason for the payment in the case of fees is the special
benefit accruing to the individual; in the case of tax, the particular
advantage, if it exists at all, is an incidental result of state action.

(See Elia Hotel Apartments Ltd. and Another v. The Munici-
pality of Polis Chrysochou, (1988) 3 C.L.R. 1529; Alecos Con-
stantinides v. The Electricity Authority of Cyprus (1982) 3
C.L.R. 798; Apostolou and Others v. The Republic (1984) 3
C.L.R. 509; Lami Groves Ltd. v. The Republic (1986) 3 C.L.R.
2378; Hara Hotels v. Republic (1987) 3 C.L.R. 618; Meropi Mi-
chael Loizou v. Sewage Board of Nicosia (1988) 1 C.L.R. 122;
M.J. Louisides & Sons Ltd., v. The Municipality of Limassol,
(1988) 3 C.L.R. 1017. See, also, Fritz Fleiner - Administrative
Law, 8th Edition, Greek translation by G. Stymphaliades, pp.
391-392).
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In Lanitis & Another v. Repubhc (1985) 3 CLR. 2541, Ma-
lachtos J., at p. 2546 said:

"As stated in section 3 of the Department of Lands and Sur-
veys (Fees and Charges) Law, Cap. 219, fees are charged in
respect of the various matters set out in the Schedule to the
Law. In paragraph 3(b)(v) of the Schedule, as amended by
section 2 of Law 66 of 1979, it is provided that fees for regis-
tration of title by transfer payable by the person to be regis-
tered upon gift other than by parent to child or by relative to
relative, up to the third degree, or by spouse to spouse; as in
the present case, the fee reckoned on the market value to be de-
termined by the Director.

It can reasonably be inferred from the wording of the
Schedule that the fee payable in the case in hand cannot be’
considered as being charged for services rendered but it is a
kind of tax payable to the revenue of the State."

The matter of fees and charges for the transfer and registration
of property, inter alia, are governed by the Department of Lands
and Surveys (Fees and Charges) Law, Cap. 219, which was en-
acted on 17th February, 1954. Section 7 thereof ran as follows:

"7. No fee or annual charge shall be levied or taken upon
the registration of a title to immovable property acquired by in-
heritance.”

On 13th November, 1970, the aforesaid section 7 was,re-
pealed and substituted by section 6 of the Amendirig Law No. 81/
1970. The new statutory provision reads:

"7. Ev TeQUIITAOEL XKTNOEWS UXLVHTOV u&omno(.a; dua
xAngovopxiic dwadoyic ovdév tédog emBadiretar A &i-

orgdrretal el T1f faoer Tov Tegdvrog Nopov wny tov Té-
AOUC QLTHOEWS RAL TOV TEAOVUS nmoagonmugoﬁ eyypagic.”

("7. No fee shall levied or taken on the basis of the present
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Law in the case of acquisition of immovable property by suc-
cession except fee for the application and fee for the certificate
or registration.")

It is pertinent to state at this point that the expression
"wAngovouux1 dtadoyn" includes both testate and intestate suc-
cession,

Section 4 of the Wills and Succession Law, Cap. 195 provides
that succession to an estate may be either by will or by the opera-
tion of law or by will and by the operation of law.

The Amending Law, Law No. 31/76, brought two radical
changes:

(a) Section 7 of the basic Law was repealed and substituted by
section 3, the material part of which reads:

"7. Ovdév téhog emmiBalietan 1 elompdtteton fdoel Tov
Kegahaiov 3 tov ITlvaxog 8ud tmv eyypag tlthov axwvii-
Tov Whioxtnolag.

(o) ®tnBelong vd voplpov xingovépov anoBavévrog
rEoowov, elte &1° eE aduaBétov dradoyrg elte 817 ex dua-
tripeng Towxvng ™

("7. No fee is levied or taken on the basis of Chapter 3 of
the Schedule for the registration of immovable property

(a) acquired by a lawful heir of a deceased person, either by
intestate succession or by testamentary succession,

(b) Chapter 3 of the Schedule to section 3 was amended by
the addition of new paragraph (e) as follows:

"(€) Suvaper ex Srabmping dradoyric, Tov TELOUS VITOAOYL-

Copévou eni tng ayopalag aklag wg avrn fi0ehey exTiundn
W Tov AlevBuvTo: 5 el Tolg exaTdy:

1870

10

15

20

25



10

15

20

25

30

"3 CLR Cacoyiannis v. Republic Stylianides J.

Nositar 611 0 vad 1oV AlevBuvtov 0UTWG ExTIUNBEioT
ayopaia oEla xoivomoieltar mpog tov xAnpododyov o
onoiog xéxtnraw duxalwpa epéoewg aoxkovpévng, INEOVNE-
VOV Twv avoloyLdy, ®atd Tov autdy Tomov wg edy 1T
épeoig faoer Tov GpBpov 80 Tov el Asuviitou Idoxtolag
(Avoxatoyi, Eyyoaen now Extipnoig) Nopov™

By Law 66/79, which came into operation on 13th July, 1979,
the whole Schedule to section 3 was repealed and replaced by a
new one. Paragraph (e) to Chaptg:r 3 of the new Schedule reads:

"(g) duvapel ex dualmung Tov téhovg unohoyllopévou
el g ayopalag aElag wg avtn MBedev extiundn vtd Tov
AtevBuvtol Baoet Tng ev tw Kegpadalw 17 Khipoxog."

This paragraph was amended by section 4 of Law 2/82 by the
addition of the words" on the date of the death of the testator” af-
ter the words "on the market value”. That is, the market value
shall be assessed as on the date of death of the testator. This,
however, has a bearing on the reckoning of the fee payable and
not the obligation to pay. r

Law 15 of 1980 added a new Chapter 3A to the Schedule to
section 3 of the Law. This sets out the fees payable for registra-
tion of leases, under Part IV of the Immovable Property (Tenure,

,Registration and Valuation) Law as it had been amended. It is

noteworthy that for registration of transfer of real right
(eumpdypato duxaiwpa) acquired. by lease or sub-lease para-
graph (0T) provides:

';(Ot) AV ex Suabipung duadoyiig mpog un xAnpovouoy,
Tov TéAovg vToloylLopévou exl tng ayopalag akiag wg
an iBehev extipndi vitd Tov AlevBuviov, 5 extl Toug exa-
0v:" )

Counsel for the applicants contended that under section 7, as
amended by Law 31/1976, the registration of title of immovable
property acquired by a lawful heir of a deceased person, either ab
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intestato or by will, is exempted from payment of fees. As the
sister of the deceased and mother of the applicants who was liv-
ing at the date of death - 16th January, 1974 - passed away on the
28th May, 1975, as from that date, her children, the applicants -
Anna and Georghia Anagnostopoulou - became the lawful heirs
of the deceased Costa A. Patikis. Thus on 2nd July, 1976, the
date of the coming into operation of Law 31/1976, they were law-
ful heirs of the de cujus Costas A. Patikis and as the immovable
property was acquired by testamentary succession, no fee is le-
vied or taken under Cap. 219 and the Amending Laws 31/1976
and 66/1979 for the registration of title in their name. (See p. 6 of
the legal opinion of the legal consultant - Exhibit "GG" - which is
_ integral part of the recourse and the address of counsel.)

Succession is the transfer of the legal relations of .defunctus to
the heir or the corning into operation of the ambulatory document
of the last will of a deceased.

Succession is an extension of the right of ownership of physi-
cal person upon his death.

The State, for the protection of a number of persons closely re-
lated to the deceased, has regulated the class of persons, the rela-
tionship and the portion each one is entitled to receive from the
estate, if the deceased has not during his lifetime exercised the
power of disposing of his property by will. A will is an instument
whereby he controls the posthumous disposition of his property.
The will of a testator of his kindred in blood. Succession refers to
dead persons - the material time being the end of his life - and not
to living persons - hereditas viventis non datur.

If a deceased person does not exercise during his lifetime the

power of disposition of his property by will, the undisposed por-

“tion and the statutory portion devolve on his heirs according to
the provisions of the Law in operation.

Heir is defined in both the Wills and Succession Law, Cap.
195 and the Administration of Estates Law, Cap. 189 to mean a

1872

10

15

20

25



10

15

20

25 .

35

3 C.L.R. Cacoyiannis v. Republic Stylianides J.

4

person who by operation of law succeeds to an estate.

The succession of the kindred is governed by section 46 of
Cap 195 and the first Schedule to the Law. It may be convemcnt

o set out this section and secuon 49:

’ - * 4

"46. Subject to the provisions of this Law as to the incapac-

ity of persons to succeed to an estate and subject to the share

" of a surviving wife or husband of the deceased, the class of

person or persons who on the death of the deceased shall be-

come entitled to the statutory portion, and the undisposed por-

tion if any, and the sharés in which they shall be so entitled, if

more than one, shall be as set out in the several columns of the
First Schedule to this Law;

Provided that persons of one class shall exclude persons of a

' subsequent class.”

"FIRST SCHEDULE
~ ' Succession of the Kindred
Class . Personsentitled” - " Shares
1. First " 1.(a) Legitimate children of the . (a) In equal shg_r’e’s-
Class eceased living at his death; z

é‘b) descendants, living at {b) in equal shares
eath of the deceased, of per stirpes,

ny of the deceased’s ’
legitimate children who died

in his lifetime.
2. Second Clas's a) Father, mother of the .2. ) All in equal
© .~ deceased lmng at his death shares except that
ﬁ(]}r if not living at his death, brothers and sisters
e nearest ancestor living at of the half blood

his death) and brothers and take half the share
sisters of the full and half . of a brother or
‘blood of the deceased living sister of the full
. * at his death; and - i blood;
Stéadmccndams, living afx the {b) in equal shares
deceased, of any - per.stlrpes

of the deceased’s brothers or '
sisters who died in "his
lifetime.”

L
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"49. Where in this Law it is provided that any class of per-
sons shall become entitled to the statutory portion and the un-
disposed portion per stirpes, it means that the child of any per-
son of the defined class who shall have died in the lifetime of
the deceased and who, if he had survived the deceased, would
have become entitled on the death of the deceased to a share in
the statutory portion, and the undisposed portion if any, shall
become entitled only to the share which the parent would have
taken if he had survived the deceased.”

These sections in plain unambiguous language enact that one
class of persons, if living, excludes the lower class.

The first Schedule referred to above is under the heading "Suc-
cession of the Kindred"”; and is framed in three columns. The
first, under the heading "Class" divides the persons entitled to
succeed to the estate of the deceased, into four classes. The sec-
ond, under the heading "Persons entitled”, places the heirs enti-
tled to succeed, into those four classes, according to their degree
of proximity of their relationship to the deceased. And the third,
column, under the heading "Shares", sets out the shares in which
the heirs in each of the four classes, are entitled to succeed to the
. estate.

The second class contains the father, mother, brothers and sis-
ters of the deceased, and likewise, makes a distinction between
the heirs living at the time of the deceased’s death, and the de-
scendants of brothers and sisters who died in his lifetime.

In construing the statutory provisions applicable to the matter
in hand, we must look for the intention of the legislator.

Reading section 46 in its context in the statute, together with
the relevant Schedule, I have no doubt that the legislator intended
that the respective rights of inheritance should be governed by the
provisions in the First Schedule, depending on the class where
each heir can be placed.
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It is, I think, equally clear that the legislator intended that those
falling in the second class of the same Schedulé should be entitled
to inherit; that the descendants of his predeceased brothers or sis-
ters (falling in the second class of the same Schedule) should be
entitled to inherit, per S[ll’pCS, thc share of their predeceased an-
cestor.

The descendants of the deceased brother and sisters are entitled *
to inherit only if their ancestor died in the lifetime of the person to
be inherited, the deceased. They are entitled to inherit only if their
ancestors predeceased arid if their ancestor survived the deceased,
he is the heir, he is the person entitled on the death of the de-

_ceased to inherit.

The applicants in the present case, as their mother -sister of
the deceased - survived the deceased, having died more than six-
teen months after his death, were not and are not heirs of Costas,
A. Patikis. Upon the death of their mother they acqulred the qual-
ity of her heirs, but thcy are not and could not be the heirs of the
cujus. Legatees are not heirs i in the sense of the Law.

Stroud’s JudlClal chtlonary, Volume 3, 3rd Edmon at p.
2148, states:

"PER STIRPES. (1) . ioiiieireiiireiiiieeeiies e cienneeireees
(2) Where a disiribution of property amongst a CLASS em-
bracing descendants is to be per stirpes, the principle of repre-
sentation will be applied through all degrees, children never
taking concurrently with their parents...”

The language of section 46 and section 49 is so plain that ex--
cludes any other interpretation.

In view of the above, if the Law applicable is Law 3171976,
which is identical with Law 66/1979, the applicants are not ex-
empted from payment of fees, as they were not lawful heirs of lhe

. dcceased
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It was, further, contended that the Law applicable is the Law
in operation on the date of death of the de cujus, that is the basic
Law as amended by Law 81 of 1970.

On the death of a person his estate shall pass as a whole to one
or several other persons - (see sections 3 and 4 of the Wills and
Succession Law).

The question was raised when the immovable property was ac-
quired by the applicants. The property was acquired by testamen-
tary succession.

It is useful to refer on this point to section 36 of Cap. 195,
which reads as follows:

"36. Every will shall be construed, with reference to the es-
tate comprised in it, to speak and take effect as if it had been
executed immediately before the death of the testator, unless a
contrary intention shall appear by the will."

This is a replica of section 24 of the English Wills Act 1837, A
will is an ambulatory document having no force or effect, what-
soever, until the death of the gentleman who made a will. It oper-
ates nothing and can operate nothing until it becomes consumma-
ted by the death of the testator. (See Bedington and another v.
Baumann and another [1903] A.C. 13; Llanover (Baroness) In re;
Herbert v. Freshfield, 72 1L.J. Ch. 729.)

The will has to be probated. From and after the grant of pro-
bate the rights and liabilities attaching to the estate of the deceased
(including the statutory portion and the undisposed portion) shall
be deemed to have vested in the personal representative from the
date on which the deceased died - (section 25 of the Administra-
tion of Estates Law, Cap. 189).

An executor derives title from the will, and the probate relates

back to the moment of the testator’s death. The assets of the estate
vest in an executor from that moment. Though the executor de-
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rives his title from the will and not from the probate, yet probate
is the authenticated evidence of the executor’s title - (Whirehead
v. Taylor [1839] 10 A. & E. 210, 113 E.R. (K.B.) p. 81).

The executor as from the testator’s death holds the immiovable
(and other) property of the deceased in trust for the beneficiaries
and not personally - (Aspasia Millington-Ward v. Chloi Roubina
(1970) 1 C.L.R. 88).

It is the duty of the executor to proceed and carry out the pro-
visions of the will - section 41 of Cap. 189.

The question for the determination is not when the two lega-
tees - applicants - became beneficially interested in the said im-
movable devised to them, but the Law applicable for the levy and
payment of fees for the registration.

The material part of section 3 speaks that the acquisition of the

- beneficial interest by will the legatees - applicants, but a fee for

the registration of title of immovable property by the Department
of Lands and Surveys.

The proposition that the Law applicable should be the Law in
operation as on the date that the will spoke and the legatees - ap- -
plicants became beneficially interested i in the 1mmovablcs is un-
tenable. Co

The request for the registration to the Lands Department was
made in August 1984. The Law in operation on that date is the

" Law applicable.

Alternatively to the above, it was contended that since the lega-

¢y under the said'will to the legatees was a legacy by an uncle (the

deceased) to his two nieces, it amounted to a gift (not inter vivos
but a gift taking effect upon the death.of the deceased) from a rel-
ative to a relative within the third 'degree of kindred and the fees
payable should have been calculated at 8% of the "value” as de-
fined in section 2(1) of the Law, the value registered or recorded
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in the books of the District Lands Office.

The Law makes definite expressed distinct provision for gift
inter vivos and for registration of property acquired by will. Para-
graph 3(b)(iii) of the Schedule to section 3 prescribes the fees
payable by the person to be registered by virtue of declaration of
transfer by gift, by relative to relative up to and including the third
degree of kindred.

The intention of the legislator is clear. The applicants are not
donees within the ambit of 3(b)(iii).

Further, it was submitted that the differentiation between the
fees payable for the registration upon declaration of transfer by
gift (inter vivos) and the provision for the fees for registration by
virtue of succession is discriminatory, and infringes the principle
of equality safeguarded by Article 28 of the Constitution.

The principle of equality, enunciated and safeguarded by Arti-
cle 28 of the Constitution, was judicially considered the first in
Mikrommatis case, 2 R.S.C.C. 125, a case concerning income
tax; it was said:

“In the opinion of the Court the term 'equal before the law'
in paragraph 1 of Article 28 does not convey the notion of ex-
act arithmetical equality but it safeguards only against arbitrary
differentiations and does not exclude reasonable distinctions
which have to be made in view of the intrinsic nature of
things. Likewise, the term 'discrimination’ in paragraph 2 of
Articles 28 does not exclude reasonable distinctions as afore-

. said."

The principle of equality was considered, ever since, in nu-
merous cases including The Republic (Ministry of Finance) v.
Nishan Arakian and Others (1972) 3 CL.R. 294; Papaxenophon-
tos and Others v. Republic (1982) 3 C.L.R. 1037.

In social and economic legislation the legislature is allowed
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great latitude in making classifications. Moreover, absolute equal-
ity in taxation cannot be obtained and is not really required by the
principle of equality. The State is allowed to choose objects, per-
sons, methods and even rates of taxation - (Serghios Antoniades
and Others v.The Republic (1979) 3 C.L.R. 641; Apostolou and
Others v. Republic (1984) 3 C.L.R. 509)}.

A gift inter vivos and legacy are intrinsically different matters.
The distinction between gift inter vivos and legacy is a reasonable
one.

The differentation in the fees payable is not beyond the permis-
sible margin of reasonable differentiation.

The applicants have not satisfied the Court that this part of the
Law is beyond reasonable doubt, contrary to, or 1ncon313tent with
the provisions of Article 28 of the Constitution. '

For all the aforesaid reasons, the recourse fails. The sub judice
decision is confirmed under Article 146.4(a), but, in all the cir-
cumstances, [ make no order as to costs.

Recourse dismissed.
No order as to costs.
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