(1988)
1988 October 6
[STYLIANIDES, 1.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
GEORGHIOS ELIADES,

Apphicant,

1. THE PUBLIC SERVICE COMMISSION,
2. THE MINISTER OF FINANCE,
3. THE ATTORNEY-GENERAL OF THE REPUBLIC,

Respondents.
{Case No. 59/88).

Public Officers—Emplacement in the Public Service by virtue of Law 44185,

section 42(1)—The Commission should have before it the complete picture.

and status of former employees of the Land Consolidation Authority (abol-
ished by said law)

" Due inquiry—Lack of, into material facts—Ground of annulmen.

Law 44/85 abolished the Land Consolidation Authority and substituted
by the Department of Land Consolidation. Section 42(1)* made provision
for safeguarding the employees of the Authority. It provided that every
such employee will come in the service of the Republic and will be em-
placed by the appropriate Authority of the Republic in a post the status and
functions of which will be comparable to the functions of the post held in
the service of the Authority,

‘The Public Service Commission, as the appropriate organ, emplaced ap-
plicant as Accounting Officer, 1st Grade with salary scales A8 and A9.

* Quoted at pp. 1848 - 1849 post.
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3 C.L.R. Eliades v. P.S.C.
s - .t
By means of this recourse applicant seeks: (a) The annulment of such
emplacement and (b) Declaration that he should have been emplaced in scale
Al0- All+ 2

J . .
2t i L e

.The Publlc Admxmslratmn and Personnel Departmcm, wherel‘rom the
submission for applicant’s emplacemenl 10 the sub judlce posl ongmaled
compared the scheme of Service of thie applicant' with Ihe abolished authori~
ty with that of the sub judice post, but what it did was not evaluation, but
harmonization,

. .
r w,t _'\

The respondent Commission dld not conduct an inquiry of its own.

Held, annulling the sub judicé dscision: (1) I iaking its decision dnder
section 42 (1) the Commission ought to have before it all the material con-
sideration Which make up the complete picture of the status and functions
which the applicant was carrying in the service of the Land Consolidation

. Authomy It follows that the sub judice decision must be annulled.” -
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2) It has to be, also. ‘annulled on the general grodnd of Administrative

~Law, that of lack of due i mqulry that it was reached as a result of defective

- exercise of discretionary’ powers due lo fgck of suff' cient inquiry mw ‘mate-
rial facts and lacking due reasoning. s -

3) It is not for this Court to decidc the post in‘the Public Service into
Wthh the applicant ought to have been emplaced and thcrcfore prayer (€}

must fail, RPN CE e

Y R Subjudtcedecmanamuﬂed
e e e e et Prayer (e) dxsnussed No order as to costs.
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Eliades v. P.S.C. (1988)

Recourse.

Recourse against the decision of the respondents to emplace
applicant to the post of Accounting Officer, 1st Grade, in the
Treasury Department on salary scale A8 and A9 with effect from
1st August, 1985.

P. Angelides, for the applicant.
St. Theodoulou, for the respondents.
Cur, adv. vult.

STYLIANIDES J. read the following judgment. The applicant
was the Accounting Officer of the Land Consolidation Authority.

By Law 44/85 the Authority was abolished and substituted by
the Department of Land Consolidation.

In order to secure and safeguard thé position of the employees
of the Authority, provision was made in section 42. Section 42(1)
reads as follows:

"42. - (1) IIav ngoowmoy o onolov autcws mEo g
nuegopnviag evapEewg tng LoKY0g 10V TaPIVIOg TQOTLO-
souTinot Nopov etéhel ewg Trv unnpectay tng AgYng wg
MELOG TOV TQOCWILKOU auTig VItdyeTaL, and Tng NUEQONn-
viag ToiTng £1g v wenpeoiay tng Anponpatlag »a To5o-
Beteltal vo g appodiag agyic Tng Anuoxpatiag, ave-
Eaptitwg olacdimore duatdBewg olouvdinote etégov
vOpov, £ig B¢oLy 1ig Oa meQuiapBavetal eug Tov TaxTLROY
Hpotimoloyiopdy Tov Tufpatog xau dud de To evaAldEwwo
®naL AoyLotind Tpoowmxd g Agnis eis Béauy, 1its Ba ste-
olhapfdverar gug vov Taxtixév IIgotimoroyopdy tng An-
poxpatiag, To xabeotig xal au Aettovgylo Tng ontolag Ba

- elvan av@ioyol tgog tag Asrrovpylag Tng natexopévng Bé-
OEWS ELG TNV vanpeolav Tng Apyns ®ot Oa hapBavn v
aviiuodloy avtov apd tng Anpoxpartlag.”
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3 CL.R. Eliades v. P.S.C. Stylianides J.

("42. - (1) Every person who immediately before the date

- of the coming into operation of this amending Law was in the

“service of the Authority as a member of its personnel he
comes, as from that date, in thé service of the Republic and is
emplaced by the appropriate Authority of the Republic, not-
withstanding any other provision in any other law, in a post

+ which shall be included in the Budget of the Department, and
the interchangeable and accounting staff of the Authority in a
post which will be included in the Ordinary Budget of the Re-
public, the status and functions of which will be comparable to
the functions of the post held in the service of the Authority

" and he will be paid his salary by the Republic.")

That Law came into operation on 24th May, 1985.

On 8th November, 1985, the Supplementary Budget Law,
(No.39) of 1985, (Law No. 140/85), was enacted. By means of
section 4 thereof - first schedule - a new post of Accounting Offi-
cer, Ist Grade, with salary scales A8 and A9, for the emplace-
ment of the holder of the permanent post of the Accounting Offi-
cer of the former Land Consolidation Authority in-accordance
with Law 44/85, was created. The creation of such post was
made pursuant to a relevant submission of the Department of
Public Administration and Personnel of the Ministry of Finance.

After the enactment of Law 140/85 the Public Service Com-
mission decided to emplace applicant in that post - Accounting
Officer, 1st Grade - in the Treasury Department, on the salary
scales A8 and A9, with effect 1st August, 1985. The applicant
was notified accordingly. This is the sub judice decision which is
challenged by this recourse, whereby the applicant prays:

"(a) Declaration of the Court that the sub judice decision of
the Respondent No. 1, dated 2nd January, 1986, is null and
void and/or illegal and/or of no legal effect.

(b) Declaration of the Court that applicant should heve been
emplaced in scales A10 - AII1 + 2 and not in any other sca]c."'

\ 1849



Stylianides J. Eliades v. P.S.C. (1988)

Applicant’s counsel submitted that the appropriate Authority,
which admittedly under section 42(1) of Law 44/85 is the Public
Service Commission, was bound to conduct an inquiry in order
to find out the status and the functions of the post held by the ap-
plicant in the former Land Consolidation Authority and not sim-
ply to act upon the decision taken by another organ of the Repu-
blic, i.e. The Ministry of Finance.

Diomedes Avraam, a Public Officer in the Public Administra-
tion and Personnel Department, gave oral testimony in the course
of the hearing of this recourse. He stated that it was his Depart-
ment which made the submission to the Council of Ministers of
the emplacement of the applicant on the sub judice scale. They
compared the scheme of service of the post of Accounting Offi-
cer, 1st Grade, in the Treasury Department with the scheme of
service held by the applicant in the Consolidation Authority. He
characteristically said:

"What I did was not evaluation, it was harmonization -
(exelvo 1O omolo éxapa dev Mtav aELohdynoy, fNrav

evaguévion.)”

He did neither obtain, nor seek information regardiqg' the ex-
tent and nature of the duties actually perfomed by the applicant.

The reasoning of the decision of the appropriate Authonty -
The Public Service Commission - to emplace applicant in the post
of Accounting Officer, 1st Grade, is set out in their letter of 25th
November, 1985, addressed to counsel for the applicant.

~ The Public Service Commission refers to section 41(1) of Law
44/85, 10 the provision of Law 140/85, afore quoted, and pro-
ceeds as follows:

"As you are aware the holder of the above mentioned post
in the former Land Consolidation Authority is Mr. Eliades and
therefore the Public Service Commission has the duty to apply
the law, by emplacing your client in the newly created post of
Accounting Officer, 1st Grade." )
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3 C.L.R, Eliades v. P.S.C. Stylianides J.
. " Yo
The Public Service Commission had made no inquiry, what-
soever, to find out the'status, the functions and duties of the ap-
plicant in the Land Consolidation Authority:

With regard to the Public Administration and Personnel De-
partment, I have already referred to the comparison of the scheme
of service made by the Public Administration and Personncl De-
partment.

Has such failure of the appropriate Authomy the Pubhc Ser-
vice Commission - any effect, having regard to thc provxsmns of
sectlon 42(1) of Law' 44/85" :

" In Republic (Public Service Commission) v. Kika Gava
(1968) 3 C.L'R. 322 (F.B.), the issue was the emplacement 1in-
der section 16(1) of the Transfer of the Exercise of the Compe-
tences of the Greek Communal Chamber and the Ministry of Edu-
cation Law, 1965 (Law No. 12 of 1965). Section 16(l') of Law
12/65 provided that any person in the service of the Chamber
shall be transferred to the service of the Republic and be thereafter
placed by the appropriate Authority of the Republic therein, as far
as practicable in a post whose’ functions are comparatle to the
functions of the post held in the service of the Chamber.

At pp. 324-325 it was said:

"We take thé view that such decision was reached without
the Commission having before it all the material considerations
which make up the complete picture of the duties which the
Respbndent was carrying out in the service of the Greek Com-
munal Chamber. It is now up to the Commission to reconsider
the matter of the emplacement of the Respondent, in the exer-
cise of its relevant powers under section 16(1)..., and in the
light of all relevant considerations, including the material
which was placed before thc trial Court at the hearing of the re-
course. ;

......................................................................



Stylianides J. Eliades v, P.S.C. (1988)

-Once the Public Service Commission had taken a decision
in the matter, in the exercise of its discretionary powers, under
the said section 16(1), it was not open to the trial Court to find
that there existed on the part of the Commission an omission;
nor was it open to such Court to decide, instead of the Com-
mission, what was the post in the public service to which the
Applicant ought to have been emplaced, and to make a declara-
tion accordingly.”

From the above pronouncement it is plain that the appropriate
Authority - the Public Service Commission - in taking the deci-
sion under section 42(1), in the present case, ought to have be-
fore it all material considerations which make up the complete pic-
ture of the status and functions which the applicant was carrying
in the service of the Land Consolidation Authority.

The Commission did not have such material considerations be-
fore it and did not carry out an inquiry to find them out.

The sub judice decision must be annulled, as it was taken in a

nanner contrary to the explicit provision of section 42(1) of Law
14/85.

It has to be, also, annulled on the general ground in Adminis-
rative Law of lack of due inquiry; that it was reached as a result
f defective exercise of discretionary powers due to lack of suffi-
iient inquiry into material facts and lacking due reasoning - (Vas-
‘0 Tourpeki v. Republic (Public Service Commission) (1973) 3
~L.R. 592; Iordanis G. lordanou v. Republic (Public Service
-ommission} (1967) 3 C.L.R. 245 and My:ides and Another v.
tepublic (1983) 3 C.L.R. 1096).

Prayer (a) will succeed.
With regard to prayer (b), it is not for this Court to decide the

ost ini the Public Service into which the applicant ought to have
een emplaced and, therefore, it must fail.
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J3CL.R. Eliades v. P.S.C. Stylianides J.

After the annulment of the sub judice decision the Respondent
Commission, as was said i in Gava case by the Full Bench, has to
reconsidér the matter, after carrymg out inquiry in the light of the
statutory provisions of section 42(1) and in the light of all rele-
vant considerations.

Sub judice decision is héreby declared null and void and of no
effect under Article 146.4(b).

Let there be no order as to costs.

| Sub judice decision,annulled.
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