(1988)

1988 September 30

[STYLIANIDES, 1.}

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

DEMETRAKIS HADJISAVVA,
Applicant,
V.
THE REPUBLIC OF CYPRUS, THROUGH
THE REVIEW PERMITS AUTHCRITY,
Respondents.

(Case No. 459/86).

Motor Transport—Hierarchical recourse to the Permits Review Authority—
Identification of the act attacked by the recourse—Principles applicable—
The same as those applicable to identify the sub judice act in a recourse for
annulment.

Recourse for annulment—Identification of sub judice ace—Principles applica-
ble.

The Licensing Authority dismissed the applicant’s application for a re-
placement of his rural taxi by a new one and, at the same time, revoked the
licence as regards the old taxi. The respondents dismissed applicant's hier-
archical recourse on the ground that it did not attack the revocation, but only
the refusat 1o replace the one taxi by another, Hence this recourse.

Having stated the principles applicable in order (o identify the sub judice
act in a recourse and on the basis that such principies are, also, applicable
as regards the act, subject-matter of the hierarchical recourse, the Court an-
nulled the sub judice decision, as it was based on an interpretation not rea-

 sonably open to the respondents.

Sub judice decision annulled.
No order as o costs.
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. Recourse against-the dismissal, by. the respondents, of appli-
cant's hierarchical recourse against the refusal of the Licensing
Authority to grant applicant a rural taxi licence in relation to his
vehicle J.E. 262 in replacement of the licence of his rural taxi No.

M_.(J. 1-3,83 L. N ' 3, . ;e 3 +
SA. Karapatakis, for the applicant. . - oo
', M. Tsic'lppa (A/'Irs. ), for the rcsponaents. . .

Cur. adv, vult.

STYLIANIDES J. read theafol!owing judgment. The applicant

by this recourse seeks the annulment of the decision of the Re-

spondents, dated 25th June, 1986, whereby his hierarchical re-

course against the decision of the Licensing Authority, dated 5th
June, 1984, was dismissed.

. The applicant comes from Peristerona village. At all the materi-
al times he was the owner of a licensed rural taxi under Registra-
tion No. MJ 383, stationed at the village of Peristerona. He was,
also the owner of private vehicle, Registration No. JE 262.

The applicant applied to the Licensing Authority.on 28th May,
1984 for the granting of a rural taxi licence in relation to his vehi-
cle JE 262 in replacement of the licence of his rural taxi Registra-
tion No. MJ 383.

oo R Lo R . ' .
.In,t}:c meantime a certain- Adonig,Constantinou, a,bus driver,
applied for a licence for a rural taxi at Peristerona. The report of

1821



Stylianides J. HadjiSavva v. Republic (1988)

the police in respect of the application of Constantinou, dated
12th April, 1984, mentioned that taxis MJ 383 and JC 919, do
not circulate for the service of the public.

The Licensing Authority heard the application on 5th June,
1984, and questioned the applicant about the use he was making
of the taxi MJ 383. On the same day-5th June, 1984—they issued
their decision which was communicated to the applicant by letter
dated 15th June, 1984, The material part of that decision reads as
follows:

"...-va asopeiyel v almon yia aviuatdotaon xal
TapdAAnha va avaxoAEoel TNV Gdewa 0durig Xonomg Tov
oxfiuatog MJ 383 yiati o LonTiING TOV OUOAOYNOE OTL
¥xonowonoLel o taEl avtd oty Aevkwola avti gtnv édpa
TOV YLOL X0ovird diaotnuo Tépay tav 2 unvaw. ... Exiong
WIAEYEL EMLOTOAY TG AoTuvopiag 61t 1o TaEl avtd dev nv-
»h0goQel yLa Tiv EEunnETnon Tov xoLvou.”

Against this decision of the Licensing Authority the applicant
raised an hierarchical recourse under section 4 of the Motor
Transport Regulation Laws, 1982-1984.

In no less than two years the recourse was heard by the Re-
spondents.

The counsel appearing for him attacked the revocation of the li-
cence of taxi MJ 383 and the failure and/or refusal to license and/
or substitute the licence for the motor car JE 262.

On 25th June, 1986, the sub judice decision was taken. I con-
sider pertinent to quote it:

"H AvaBewpontixn Agyh Adewdv éxoviag vrdym tnv
Lovovoa vopobeaia xal GAa Ta TQAYUOTLRA TEQLOTATLRG
™ vrobégews mov £xouy Telel evidmiov Tng koL apov pe-
Aétnoe Oha ta orowxela TV OYETK@Y Paxélwy xal dha
60a &xovv AexBel and péEovg TOV TPOGYPETYOVTOG, OTOGU-
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J I (a) to cc')r_'lﬁr‘m the' challerigei:l decision;

.

3CLR. - HadjiSavva v. Republic Stylianides J:

olter v' awopplper Tnv Qooput YioTl 0 TEOoPETYwWY TTa-
pEAELPE va TQOOBAAEL TNV ardpaon tng Apxis Adewdv He
v ortola avaxarelto n ddewa tov aypotwov takl MJ 383,
®aL ovel avtov vréBale.xpooguyn evaviiov agviTinig
andé@aong tng AQxNs Adetdv va tov xopnyioer ddewa
avikataataong tov MJ 383 pe to JE 262. Emopévag

'e@O00 N avoxANT andgacn g Agxns Adeudv dev Exe

TQOoBANOel 0TV AvaBewpntin Agxn A()emwv Sev wtdg-
YEL AVILREIUEVO TTROOPUYG.”

"The power of the Review Llcensmg Authonty is set out in sec-
non 4A (4) as follows

@) H avaeewgnwm ooy aderdy vaaml. va ex&wou
piav Twv axohovlwv aro@doewy:

‘ (0&) vo s:mwéuﬁon v npoofandeioayv (méq)aow-‘

r (®) v axvwon Ty rgooBhndeloay andpaoty

“(y) vau Igonosi(')'lﬁun v néooﬁkﬁéelooﬁv wu’xi)aqw-_ ‘

4) va JEQOﬁﬁI‘T] \8La eig ExS00LY VEaC amOQROEWS ELC
anma‘cdo"cqow g npoofindeiong:

' .‘ (e) va Jtagwtémpn NV VIO0EOLY ELG ™y apynv adelwy,

él,atdooovoa TAUTNY vOo. nQan ELG WOLOWEVTY EVEQ-
yeLay."

, ("The Review Licensing Authority may issue any of the fol-

Jowing decisions:

i

(b) to annul the che;llengcd decision;

(c) to modify the challenged decision;
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(d) to issue a new decision in substitution of the challenged
one;

(e) to send the case back to the Licensing Authority order-
ing the latter to do certain act”),

It is the contention of the applicant that the sub judice decision
is contrary to law, the reasoning is defective and it is the result of
misconception both of law and fact.

The nature of hierarchical recourse and its attributes were stat-
ed in a number of decisions of this Court. Suffices to cite one of
my recent Judgments - Katerina Papaefstathiou v. Review Licen-
sing Authority, Ministry of Communications and Works - (1988)
3 C.L.R. 1102 in which I said at p.1105.

"A hierarchical recourse is not intended to review the cor-
rectness of the hierarchically subordinate organ's decision by
reference to the soundness of the reasoning propounded in
support thereof but, to establish a second tier in the decision -
taking process, designed to eliminate mistakes as well as abuse
of authority by subordinates. Both organs in the hierarchy are
charged with the same duty - to promote the objects of the law
by the application of its provision in particular cases. General-
ly, it is competent for the body exercising powers in a hierar-
chical recourse, to review the legality of the the decision taken
in the first instance - (Tsoutsos - Administration and the Law,
(1979), p. 63; Stassinopoulos - Law of Administrative Acts,
(1951), p. 177 et sequence).”

The hierarchical recourse was made on a cyclo style form,
which apparently is given out to aggrieved persons by the Au-
thorities. It has to be noted that the hierarchical recourse on the
form is stated that it is based on the preexisting legislation - the
Motor Transport Regulation Laws 1964 - 1972 and is addressed
to the Minister of Communications and Works. This recourse is
quoted verbatim and the parts which were filled in handwriting
are underlined:
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"TIINAZ TETAPTOZ
{(Kavowopdg 24)
Timog Tegagyuuis Tpooguyiic
Ol ITEP PY@MIZEQX THE TPOXAIAZ META®OPAZ NOMOL

TOY 1964 EQZI (AP. 2) TOY 1972

IEPAPXIKH ITPOZPYTH
Ymoupyoy Zvynowvioviav ko ‘Egywy,
Aemwola,
‘Evuue Kvgue,

Avvape, Tov edagiov (I) Tov 6gBpov 6 Twv mepl PuBioens
s Tooxalag Metagopdas Nopwv tov 1964 ¢wg (Ap.2) tov
1972 xatabditw evdriov vpumdv Ty Kagovoav legagyxniv
MMpooguynv xatd Tng ono@doewg tng AQxhg vad
nuegopnviav 15/6/84 dax. MJ 383 - JE 262 exi 1ov ratwby
Béuatog:* dpovnoig yopnyroews adeiag aviixaracrdoews Tov
aypotixov Taki v’ apif, MJ 383 us 1o iduwTindvy Gxnua v’
aptf. JE 262.

O1 moog vitootipiEly tng mogouvang Iegayixig
IIpooguyiic A6yoL eivar ot axdrovbor:** Ba avamvxﬁovv
®atd tnv eEftaon mg :rtgoccpwﬂg

'OVOIJ.;ZI HOL 6m‘)9w0|.g
. - Ilpoogetyovrog

* Adonte neguypaqiv Tov Bépatog xau Tne el Toutov wogdoewns Tng AgMs
< Abeuiv

** Acdoate htion u;guyqatpﬂv v Abywv e’ wv omplteta n Iepagud Mgo-
oquy. . . 9.
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AHMHTPHZ X" ZABBA
MMEPIZTEPQNA - A/ZIA

Hpepopnvio_26/6/84
Y roygagi ITpoogeiyoviog A. X" Zdffa

5
Av' erlompov xoriowy pdvov
HPLQOUMVLD oo rsrcaness e raennnanans
EEed6tm
YIOYQAPY «ecvvrirnnrrenestsissisasrasmsssseeas 10

Yrougyds Zuysotvaviiy xat Egywovs

A recourse before the Administrative Court is construed in
such a way in order to ascertain at what it is aimed. In the re-
course the act, decision or omission sought to be annulled must
be described with certainty as the whole procedure and jurisdic- 15
tion of the Court is with reference to a specific act attacked. If
from the contents of the recourse it may emerge clearly that anoth-
er decision was intended to be the subject-matter of the recourse
and that by oversight the recourse refers to another decision, the
Court may construe the recourse so as to treat it as attacking the 7
decision intended to be attacked, that is to say, other than the one
which appears to have been challenged by it. (Decision of the
Greek Council of State No. 702/1954.)
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In order to ascertain exactly the subject-matter, the recourse
has to be considered-as a whole: This is settled by the jurispru-

‘dence of the Greek Council of State. (See Case Law of Greek

Council of State, 1929-1959, p. 271; Cases set out in the
"Evgetriguov Nopohoylag” of the Greek Council of State 1961-
1970, Vol. 1 p, 305 and "EvpetripLov Nou.okoylug" of the
Greek Council of State 1971-1975 Vol. 1 p. 181 Ansudou v.

'Repubhc (1984) 3 C.L.R. 503)

The reasoning of the sub judice decision is that the applicant
d1d not attack in the hierarchical recourse the wuhdrawal of the li-
cence of hls rural taxi MJ 383 .

‘I referred to the document containing the hierarchical recourse.
The dec1s10n attacked was issued on Sth June, 1984, It was one
decision containing two legs. The L1censmg Authority when deal-
ing with the application of this applicant asked him’ questions
about the way he was using his rural taxi MJ 383 and 1ssucd their
decision, whereby they dismissed his apphcanon for subsntutlon
of thc licence and wuhdrew same at thc same time. :

Was the 1nterpretat10n placed on the prayer of the recoufse by
the Respondcnts reasonably open to them?

Did the applicant appeal to the Review Licensing Authority
only for the part of the decision of the Licensing Authority, which

:referred 'to the refusal to grant to him the substitution of the li-
cence for rural taxi MJ 383'and JE 2627

L

The principles govcmmg ‘the i mtcrpretanon of a recourse before
the Adrmmstrauve Court apply, also, to the 1nterpretanon of a
h1cramh1cal TECourse.

[ . N . ' a7

Applying those principles, the conclusion is mevnably rcached Lo

that no reasonable man would interpret the hierarchical recourse
in the way the Respondents did.
et ! M ‘

The applicant in the hierarchical recourse attacked the decision
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of 5th June, 1984. That was one decision. In the details he wrote:

"dpvnolg xoonynoews adelag avikataotdoewg Tov
aypotxov 1okl vrt' apte. MJ 383 pe 1o tduwtind oymua v’
agu. JE 262." o

This leaves no room that the recourse aimed at the refusal to
substitute his licensed r iral taxi and, also, the revocation of the li-
cence of the rural taxi svught to be substituted.

The contention of counsel for the Respondents that - as they,
under section 4A(3) of the law, had no power to examine and de-
cide on any matter other than the particular hierarchical recourse,
and as the applicant limited his recourse to the refusal to grant
leave to substitute his rural taxi licence under Registration No. MJ
383 with the private vehicle under Registration No. JE 262 - they
rightly did not examine the recourse of the applicant as there was
no hierarchical recourse attacking also the decision of the Licens-
ing Authority to revoke the licence of the vehicle sought to be
substituted, is based on premises impermissible and on interpreta-
tion of a hierarchical recourse which was not reasonably open to
the Respondents. It was so unreasonable, that nobody could
reach it.

The Licensing Authority had to consider the challenged deci-
sion and issue their own decision under sub-section 4 cited
above. They did not carry the proper inquiry. They did not exam-
ine the recourse as they were duty bound to do. They acted in a
manner contrary to the statutory provisions and the principles of
Administrative Law governing the exercise of powers by a body
in a hierarchical recourse. The reasoning of the sub judice deci-
sion was a misconceived in law reasoning and the sub judice de-
cision cannot survive judicial scrutiny. It would be annulled for
this reason too.

- The decision of the Licensing Authority truly consisted of two

legs, which, however, were so closely linked and connected that
the challenge of the validity of the one brought into the picture the
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LY
.ol

examination of the validity of the other.

- i

For all the foregoing; the sub judice ‘decision is declared null
and void and of no effect under-Article 146.4(b): - .

Let there be no order as to costs.

1829
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