(1988)

1988 September 24
{DEMETRIADES, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

DESPINA KALISPERA,

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF INTERIOR,
2. THE DISTRICT OFFICER OF NICOSIA AS CHAIRMAN OF
THE IMPROVEMENT BOARD OF YER],
3. THE IMPROVEMENT BOARD OF YER],

AND AS AMENDED BY ORDER OF THE COURT DATED
23.2.1984

DESPINA KALISPERA

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF INTERIOR,
2. THE DISTRICT OFFICER NICOSIA,

Respondents.
(Case No. 180/83).

General principles of administrative law—Validity of an administrative aci—it
Should be judged on the basis of the law in force at the time of its issuance,
unless there has been unreasonable delay on the part of the administration to
perform what it was duty bound to perform before the change of the law—
In this case the delay was unreasonable.
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3 C.L.R. Kallspera V. Repubhc

On 24.11.81 the applicant applied for the division of her bfdperty at

+ Yeri village into building sites. The land in question was outside the water

supply area of lhe village. The application was finally dismissed by a deci-
sion dated 18.1.83 on the ground that the division does not contribui¢ to the
unification or betterment of ex1st1ng housing settlements, nelther does it
supplement the road network of the area but on the comrary it constitutes a
scattered development.

Held, annulling the sub judice decision:

(1) From the contents of the sub judice decision itis obvious that the ap-

_plication of the applicant was turned down on grounds that were introduced

by the provisions of Law 80/82* 'which came into force long after the appli-
cation for the division of her property was submmed by the applicant.

(2) The valldlty of an admm:sl:rauvc act should be Judgcd in principle on
the basis of the law existing at the time of its issue, unless there has been an
omission or unreasonable delay on the part of the administration to perform

- within a reasonable time what it was duty bound-to do before the change of
-the law. A L

(3) In this case the délay was unrcasonable No further particulars had
been asked of the respondents and there was no suggestion that the permit
could be refused on any ground other than those introduced by Law 80/82
in December, 1982, 'I'hls law should not be applied.

R

-

Sub judice decision anniilled.
Costs against respondents.

Cases referred to:

Lordou and Others v. The Repubhc (1968) 3 C.L.R. 427,

" Loiziana Hotels Lid. v. The Mumczpahry of Famagusta (19’71) 3CL. R

"466; ) v
Panayiotopouliou- Toumazz v. The M uruc:pal Committee of Ntcosm (1986)
3CLR. 35 )

. P:endes and Others v. The-Municipality of Paphos.(1986) 3 C.L.R. 1769;

Lemi and Others V. Qistric: Administration Nicosia (1986) 3 CLR. 2226;
Municipal Committee of Larnaca v. Georghiou (1988) 3 C.L.R. 123.

* Section 9(4)(a) of Cap. 96 as amended is quoted at pp. 1790-1792 post.
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Kalispera v. Republic (1988)

Recourse.

Recourse against the refusal of the respondents to grant appli-
cant a division permit in respect of her property at Yeri village.

St. Panayides, for the applicant.

M. Florentzos, Counsel of the Republic, for the respondents.
Cur. adv. vult.

DEMETRIADES . read the following judgment. The appli-
cant challenges the decision of the respondents communicated to
her by letter dated the 22nd February, 1983, by which her appli-
cation for the division of her property at Yeri was refused.

The applicant is the owner of immovable property under plot
No. 609 of Sheet/Plan XXX. 24.W.1, Part B, situated at Yeri
village. On or about the 24th November, 1981, the applicant sub-
mitted to the appropriate authority, which, by Cap. 96 of the
Laws of Cyprus, is the District Officer of Nicosia, an application
for the division of her said property into eight building sites. As
the property of the applicant was outside the water supply area of
the village, the applicant indicated a private borehole as a source
for the supply of water to the proposed building sites.

The application of the applicant was examined by an Assistant
District Inspector of the Office of the District Officer of Nicosia
who submitted a report on the 17th November, 1981. His report
is attached to the Opposition and is Appendix B'. The application
was then referred for further examination to the District Officer of
the Department of Town Planning and Housing who, by his re-
port dated the 15th January, 1982, suggested that the application
ought to be examined by the special Committee which had been
set up by a decision of the Minister of Interior for the purpose of
deciding whether the proposed development of the property was
desirable or not.

The Special Commitiee, which was composed of the District
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3 C.LR. .Kalispera v. Republic Demetriades J.

Officer, the Director of the Department of Town Planning and
Housmg and the Director of the Water Development Department,
met on the 12th November, 1982, and decidéd to refer the’ apph-
canon to the Director of the Department of Town Planning and
Housing for consideration from the town planning point of view
(Appendix D' to the opposition). The Director considered the ap-
plication on the 14th December, 1982, and suggested its dismis-
sal on the ground that the development neither contributed to the
unification or betterment of existing housing settlements, nor did
it supplement the road network of the area under development,
but constituted a scattered development which was undesirable
and ought to be avoided (Appendix E' to the Opposition).

The Committee finally met on the 18th January, 1983, and de-
citled to dismiss the application. The grounds for which the appli-
cation was rejected were identical with the views expressed by the
Director of the Department of Town Planning and Housing (see
Appendix ZT' to the Oppdsition). As a result the District Officer
(respondent No.2) by letter dated the 22nd February, 1983, in-
formed the applicant that her application was rejected for the said
reasons. The applicant then filed the present recourse by which
she challenges the above decision.

Counsel for the applicant mainly argued that'the grounds on
which the application was dismissed did not exist at the time
when the Director of the Department of Town Planning and
Housing suggested its dismissal (14.12.1982), since they were
introduced by Law 80782, which was published in the Official
Gazette of the Republic on the 23rd December, 1982, He further
submitted that the application ought to have been considered in
the light of the Law applicable at the time of its submission, that
is section 9 of Cap. 96, in view of the considerable delay by the
respondents in determining the application, which delay resulted
to the detriment of the applicant. In the alternative, counsel argued
that the development of the applicant's property. would in'fact
contribute to the unification of the property with the existing then
housing settlements and would have supplemented the existing
road netgvork
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Demetriades JI. Kalispera v. Republic (1988)

Counsel further submitted that the provisions of section 9 of
Cap. 96, as was amended by Law 80/82, could not be applied in
the case of the applicant as that amendment provided that the
Council of Ministers, for the purpose of the implementation of the
provisions of the amendment, had, by Order which was to be
published in the Official Gazette of the Republic, to issue neces-
sary and desirable directions. He lastly argued that the sub judice
decision was not duly reasoned and was reached without a due
inquiry into the matter.

The sub judice decision reads as follows:

"I refer to your application for a division permit of your plot
No. 609 Sh./Pl XXX. 24.W.1, Part 'B' at Yeri, into 8 build-
ing sites and to inform you that the aforesaid plot is within
Zone I'l which was defined by Not. 3 of 5.1.79, the building
ratio of which is 0;10:1 and lies at a considerable distance from
the boundaries of the housing zone which was defined by the
above Notification

The division of the aforesaid plot into building sites does
not contribute to the unification or betterment of existing hous-
ing settlements, neither does it supplement the road network of
the area but on the contrary it constitutes a scattered develop-
ment.

For the above reasons your application is dismissed.”

Section 9(4) (a) of the Streets and Buildings Regulation Law,
Cap. 96, which has been introduced by Law 80/82, reads as fol-
lows:

"(4) (a) Ovdepia adewa Ba exdideran vd Tng appodiag
agxic &' épyov pofAentopevoy vd tng sapaypdeov (o) 1
(¥) Tov edaglov (1) Tov dpBgov 3, AVaPoPLRME TPOG OLaLY-
drinote yalay rewpévny extds meguoyiic vdatorgopnfelag,
EXTOg edv 1 aguodia apyn, agov AGn Tnv cupfovitiv Tou
AevBuviov Tov Tunpartog IToheodoplag xar Owmnoews (ev
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3':‘(5.“..12. " ‘l.(aI‘ISpera‘v Republic D.emtlasll'iade‘s J
TOLG EQEENG £V TW atugévu edaglw narovuévov 'onbeig
’Atevﬁvwng ), Lmvonomtm :t)mgwg 6ti TovTo Bat ovpﬁdln
g aLg tnv evoztotnow n ™mv ﬁe)wtmcw vcpmmauévuw omop.u)v
v ovu:tlﬁgmow TOU 08XV duitvov evrég Twv wté ava-
TTuELY TEQUOX MY 1) ELS EVBESELYIEVIV TOUQUDTIXAY 1) GAANV
eviaioy, avamTuELy. ;

v e

PSR T

T Au Toug oxorr,ovg EHTTATIOWOEWS TG we thostgm:m no-
’thtoﬁécew; 10 Y:tovgymév ZupBovkiov ' dLd dlataypatog
“autol! SnpooLEvopEVOL e TNV ElonpOV Eqmp,agwa me
Anpoxpatiog, 0o exdidn tag avayxalog f emBuntés odn-
,, Ylag xau Bu uvaﬁsmgﬁ wvmg O0GXIG Al JLEQLOTATELS UETA-
Bdnwwm

a A ot ' ' )}"I -
15 Noeltowétu n aguo&ta axf uetd GOUPLVOY YVDUTY
- 1oV pNBEvIog AtevBuvrom, ﬁv'vaml, edv 0Tl emParin 0
- dnudolov m;u(pégov ™ eyxploti Tov Ynovgymov Euuﬁou-
Alov, va pun amalti eQagroYhv TNg avwtéQw :rtgoﬂ:'toeéoe-

5, 0 1i0eAe ugtvet. OXOTULUOV, loymtouévwv Twy ev&mmv

' Jtsgwrdcamv exdotng neguwmcrswg A o

("(9.(4)(a)No pcrrmt will be issued by the’ appropnatc au-
thonty for any work- provided'by paragraph (a}or (c) of sub:

- section (1) of section 3, in respect'of any land situated outside
’a'water supp]y area, uriless-the appropiiate authority, after ob:
* “taining the advice of the Director of the Department of Town

- +Planning and Housing (hereinafter in this section referred’ foas
“ the ‘said Direétor’), is completely satisfied that this will ¢on-

tribute to the unification or the betterment of existing housing

settlements or the supplementing of the road netwotk within

thé ateas under developmcnt orto an approvcd tounst or other

mivy

: umform devclopmentf v ‘ foos BT e
2 I

A For the purpose of fulflllmg the aforcsald conmdcratlon the
"Council of Ministers by order published in the\(j)fﬁmal Gazette
of the Republic, shall issue the necessary or desirable direc-
tions and shall revise' same whenever the circumstances are

-achanged:: Y | RVAR TR R IR

'
r ' .

B . . -
- 2 [ "

Provided that the appropriate éutliority, ui)on thé cohcur‘fen‘t
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Demetriades J. Kalispera v. Republic {1988)

opinion of the said Director, may if the public interest so re-
quires, with the Council of Ministers' consent, not require ap-
plication of the above consideration, as it may deem fit, having
regard to the special circumstances of each case.")

From the contents of the sub judice decision it is obvious that
the application of the applicant was turned down on grounds that
were introduced by the provisions of Law 80/82, which came
into force long after the application for the division of her proper-
ty was submitted by the applicant.

What has to be decided in the present case is what law had to
be applied in considering the sub judice application. That is
whether the legal situation applicable was that which existed at the
time of the issue of the sub judice decision or the one existing at
the time of the submission of the application for the division of
the property in question.

The same question came up for consideration in the cases of
Lordou & others v. The Republic, (1968) 3 C.L.R. 427 and Loi-
ziana Hotels Lid. v. The Municipality of Famagusta, (1971) 3
C.L.R. 466, where it was held that the validity of an administra-
tive act should be judged in principle on the basis of the law exist-
ing at the time of its issue, unless there has been an omission or
unreasonable delay on the part of the administration to perform
within a reasonable time what it was duty bound to do before the
change of the law. The principles emanating from the above cases
have been accepted and reiterated in the cases of Parayiotopou-
lou-Toumazi v. The Municipal Committee of Nicosia, (1986) 3
C.L.R. 35; Pierides and Others v. The Municipality fo Paphos,
(1986) 3 C.L.R. 1769; Lemi and Others v. District Administra-
tion Nicosia, (1986) 3 C.L.R. 2226 and, also, in the Full Bench
case of the Munmicipal Committee of Larnaca v. Meropi Georghiou
and Another (1988) 3 C.L.R. 123,

1 now come to see what are the facts of this case and how
these can fit into the principles emanating from the decided cases
to which I have referred above.
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3C.LR. . Kalispera v. Republic Demetriades J.

The sub judice decision was reached fourteen (14) months af-
ter the application was submitted and during this period it does
not appear from the file of the administration that the applicant
was asked to supply the appropriate authority with any additional
particulars or information to'those contained in his application.

There is no allegation on the part of:the respondents that, at

-any time during the period between the time the application was

submitted and the date the sub judice decision was taken, the per-
mit would not be issued on grounds other than those introduced
by Law 80/82. Although the application of the applicant was re-
ferred to the Special Committee as early as the 15th of January,
1982, the said Committee did not meet to consider it until the 12th
November, 1982, when it decided to refer it to the Director of
Town Planning and Housing for his views who, in doing So, ap-
plied the provisions of Law 80/82, which was about to be enact-
ed. The Committee finally met on the 18th January, 1983, when
it dismissed the application by adopting the suggestion of the "Di-
rector” and applying the provisions of the new amending Law
(80/82) which was enacted on the 23rd December, 1982.

Having set out the facts of the case as I found them, I consider
that the delay on the part of the respondents to deal with the apph-
cation of the applicant was considerable and unreasonable in the

. circumstances of the case, and that as a result the legal status ap-

plicable in the present case should be that prcvalhn g before the
23rd December, 1982,

In view of my above finding I feel that it is unnecessary for me
to deal with the other issues raised.

In the result, this recourse succeeds and the sub judice deci-
sion is hereby annulled with the costs of the proceedings in fa-
vour of the applicant. ‘

The costs to be assesed by the Registrar.

Sub judice decision annulled with
costs in favour of applicant.

[ .
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