(1988)
1988 July 12
[SAVVIDES, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
CHARALAMBOS VAYIANOS AND ANOTHER,

_ Applicants,

V.

THE MUNICIPALITY OF LARNACA, |

Respondent.

(Cases Nos. 84187 dnd 91/87).

Compulsory Acquisition—Revocation of—The Compulsory Acquisition Law,
1962 (Law 15/62), section 7(1)—0ffer for compensation (£5.- per sq.
foot) accepted by applicants with reservation of rights—Acceptance fol-
lowed by references for assessing compensation—Decision assessing com-
pensation at £7.- per sq. foor—Revocation of acquisition after lapse of 7
months from such decision on ground of changed circumstances—Changes
tnvoked as jusnﬁcalfon for the revocation became apparent years before the
- offer for compensation—Sub judice revocation contrary to the principles of
good administration—Annulied—Michaelides v. The Republic (1984) 3

C.L.R. 1596 distinguished.

~ General principles of administrative law—Good administration—See Compul-

sory Acquisition—Revocation of.

The sub judice revocation was issued years afier the compulsory acqui-
sition revoked thereby. In the meantime the respondents offered compensa-
tion which the applicants accepted, albeit with reservation of their rights, as
they were entitled to do so in virtue of the Compulsory Acquisition of Prop-
erty (Amending) Law, 1983. Following such acceptance, the applicants
filed references for the final assessment of the compensation. The Court as-
sessed the compensation at £7 per sq. foot of the land under acquisition,
i.e. £2. - more than the price offered by the respondents.

The acquisition was originally ordered for the purpose of creating a
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3 CLR. Vayianos v. Larnaca M’ lity

parking space. Seven months after the decision assessing compensation,
but before payment of the compensation or any part thereof, respondents
revoked the decision on the ground that in the-light of changed circumstanc-
es the parking space was no longer needed.

5 However, the changes invoked (Building permits granted after the order
of acquisition) had become apparent years before the offer for compensa-
tion and the initiations of the Court proceedings regarding compensation.

Held, annulling the sub judice decision: (1) This case is clearly distin-
guishable from the case of Michaelides v. The Republic (1984) 3 CL.R.

1596.
10 - . :

(2) The respondent conduct in revoking the order of acquisition is, in
the circumstances of this case, contrary, to the principles of good adminis-
tration.

? Sub judice decision annulled.
15 C Costs in favour of applicants.
Cases referred io:

Michaelides v.The Republic (1984) 3 CLR. 1596.
Recou r'ses'.

Recourscs against the decision of the rcspondcnts to, revoke
20 the order of compulsory acqu:smon of apphcant s property.

K. Michaelides, for the applicants.

LT e
G.M Nicolaides, for the respondént.

v . . T . . W o \

Cur. adv vult.

»

+

SAVVIDES J. read the following Judgmcnt Appllcants by

25. these recourses challenge the “decision of the respondent to revoke
the order of compulsory acquisition of applicants' Jproperty pub-’
lished in Supplement No. 3; Part II to the official Gazette No.
2190 of 2_§th November, 1986, under Notification 1682. Both
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these recourses were heard together as presenting common ques-
tions of law and fact.

The issue which poses for consideration in the present cases is
whether a compulsory acquisition order can be revoked by the ac-
quiring authority after all steps for the assessment of the compen-
sation payable have been completed.

The facts of the case are as follows:

Applicant in Case No. 84/87 is the owner of a house and yard
situated within the municipal limits of Larnaca,under registration
No. D159, plot 161 of sheet /plan XXLI/57.1I11, block D of an
extent of £4,965 sq. feet. He also owns half share of a house and
vard adjoining the aforesaid plot under registration No. D158,
plot 160 of the same sheet plan and block of an extent of 2,425
sq. feet,the other half of which belongs to applicant in Case No.
91/87.

By a notice of compulsory acquisition published in Supple-
ment No. 3, Part II, to the official Gazette No. 1640 of 24th Oc-
tober, 1980,under Notification No. 1158, the decision of the re-
spondent of intended compulsory acquisition of the aforesaid
properties was publicized, for the purpose of public benefit de-
scribed therein which was the creation of a municipal parking
space. Applicants objected to the intended compulsory acquisition
within the time prescribed in such notice.

The District Officer of Lamaca by letter dated 10th November,
1981 informed the applicants that the council of Ministers at its
meeting of 10th September, 1981, considered applicants' objec-
tions against the compulsory acquisition of their properties and
decided to reject same. Consequently an Order of compulsory ac-
quisition was made for the aforesaid properties which was pub-
lished in Supplement No. 3, Part II of the official Gazette of the
Republic No. 1719 of 25th September, 1981.

In the course of negotiations for the payment of compensation
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the Chairman of the Municipal Committee who was then handling
the affairs of the Municipality under the provisions of the law, by
letters dated 15th November, 1983 offered to apphcant T the sum
of £30,800.- and to applicant 2 the sum of £6,000. - as compen-
sation for the acquisition of their propemes whtch the applicants
dtdnotaccept. oy o .
By letters dated 4th February, 1984 'the Chatrman of the Mu-
nicipal Commtttee offered to applicants the same amounts and in-
formed them that they could accept them with reservation of their
rights to take steps for the transfer ‘of their properttes to the re-
spondent and resort to the Court for the detenmnanon of the
amounts of compensatton payable in respect thereof. Apphcantsf
accepted such offer and through their counsel repeated.lyY asked to
be paid the aforesaid sums which the respondent, however, failed
to pay though -bound to do so under the provrstons of the Com-
pulsory Acqulsmon Law In the meanttme apphcants filed refer-
ences 21/84 and 22/84 in the Dtstrtct Court of Lamaca for the de- -
termtnauon of the compensatton payable to them for, the aforesatd
properttes Respondent offered £5. - per sq. foot but the Dlstrtct
Court of Larnaca by its ‘decision dated 12th Aprtl 1986 found'
that’ the compensanon payable was to be assessed on the basrs of )
£7.- per sq foot and made an award accordtngly for such amount
plus 1nterest ‘as provrded by Law '25/83. Apphcants asked repeat- '
edly to be patd the ad_]udged suins but respondent patd the cosfs
awarded in the proceedmgs and, fatled to pay the’ compensatlon
found by the Court Ap hcants counse] by letters’ dated 4th Ali-

: gust 1986 12th September 1986 and 9th December 1986 re-

peated the1r prewous demand for the payment of the adJudged
compensation. In reply to such leiters the Mayor 6f L'artiaca by
his letter dated 18th December, 1986 informed apphcants coun-
sel that respondent pubhshed an order of revocation of the order
of compulsory dcquisition. In ‘fact such revocatton order was
published i in the official Gazette of the Repubhc No. 2190 Sup-
plement No. 3, Part 1, under Nottﬁcauon 1682 'I‘he revocation
was made, allegedly, as the acqu1s1tton was no longer necessary
for the purposes for Whlch it has,been made As a result appll-
cants filed'the present tecourse challengtng the sub Judtce deci-
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sion.

The legal grounds on which the recourses are based are the
following:

That the revocation was not made in accordance with the prin-
ciples of good administration and is contrary both to the spint and
the general principles of law; the revocation was made in abuse or
excess of respondent's power as same was made for the mere
purpose of avoiding payment of the compensation awarded by the
Court; respondent did not take into consideration that the purpos-
es for which the acquisition was made are attainable and/or desir-
able but it acted in an unreasonable and arbitrary manner; respon-
dent failed to take or consider the hardship imposed on applicants
or their interests. '

In expounding on his grounds of law counsel for applicants
contended that the respondent in deciding so belatedly to revoke
the order of compulsory acquisition was not guided by criteria as
to the suitability of applicants’ land for the creation of a parking
space but acted so in an attempt to evade the judgment of the Dis-
trict Court determining the compensation payable to applicants at
£7. - per sq. foot plus interest which was much higher than the
one assessed by the Lands and Surveys Department acting on be-
half of the respondent and thus such act is merely an effort to de-
prive the applicants of the fruit of their successful litigation.
Counsel made reference to decided cases concerning the princi-
ples of administrative law goveming the revocation of administra-
tive acts and particularly revocation of compulsory acquisition un-
der 5.7 of the Compulsory Acquisition Law No. 15/62.

Counsel further added that the object of the acquisition never
ceased to exist, that in the present case there was adjudication of
the amount of compensation payable and as a result the respon-
dent could not have lawfully revoked the act of acquisition. In
consequence the respondent by so doing acted under a miscon-
ception of fact and law, arbitrarily and in abuse of its powers. It
was counsel's submission that there was no change in the factual
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51tuat10n asit ex1sted at the’ ttme of the acqutsmon and the ttme of
the revocatton and he concluded by submttttng that, the revocatlon
was made strtctly for ﬁnanc1al reasons

h L

- )

Counsel for the respondent,-on the other hand, submnitted that

(a) The legal prereqursttes on whtch the respOndent relted for
the maktng of the acquisition order ceased to extst due 10 change
of cucurnstances and thts is the only reason of the revocat:ton,

Fadt 5y .- ot

LS ey G Ry

(b) The revocanon was not made for ﬁnancml reasons,

<A .t -

1

(c) Before the respondent toojl< the sub _]l]dlCC demslon it obv1-
ously took into cons1derat10n the protests and complamts of, the
appllcants and partlcularly thetr request for the revocatlon of the
compulsory acqmsrtton

; ;
IR B RRTINU LN o1 PSS, I URNS N B LI
Tan ‘-‘. .T. T B

j(d) The respondent proceeded to the revocatton wtthm a rea-
sonable ttme and as’ soon as tt realtzed that notwrthstandtng its
goo’d’wﬂl and de31re to servé the ¢ cmzens the ob_tect of alcqul[]OI'l
could not be accomplished.

n- [ Jt 1, o.lfn . L ||. /fl_'i

The matn reason whlch was advanced by counsel for Tespon-
dent as to the change of crrc“ut'nstancesgwas that on Sth Novem-
ber 1980 the Mummpahty had to 1ssue a bu1ld1)ng pcrmrt m re-
spect of plot '535 'which was one of the plots menttoned 1n the
original notice of acquisition on which a butldtng was erected
with the result that one of the exrts to, the properties. under acquisi-
tion whtch exlsted over plot 431 was blocked and Ialso the extent
of the whole area was reduced Thts,,accord}mg to the allegatlon
of the respondent was ascertamed by the techmcal serv1ce of the
Mumcrpaltty of Larnaca some time after the order of acqursltton
was publtshed In fact the Mumctpal Engtneer on 19th February,
1983, subrmtted a report explamtng the 51tuat10n and suggesnng
the revocatton of the acqutsn:ton rorder As a result the, respondent
after consrdermg the report dec1ded 0 authortze the Chamnan of
the Mumcrpal Comrmttee to make an offer’ to the owners of plot
525 for purchase by the Mun1c1paltty of part of it with the object
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of extending the parking place and creating a second exit. In the
meantime the building development in the area, between the years
1983 - 1986 turned the property under acquisition into an enclo-
sure by high buildings so that in effect it lost its main characteris-
tic as a parking place.

Furthermore in 1985 the Municipality made pavements cover-
ing a large part of the square leading to the intended parking
place, which was turned into a tourist area mostly covered with
tiles, benches and parking was prohibited. The result of these de-
velopments was that the only access to the property in question
became useless. As a result the Senior Technical Assistant of the
Municipality by his report to the Mayor of Lamaca dated 28th Au-
gust, 1986, after earmarking the difficulties recommended the re -
examination of the subject. His recommendation was accepted by
the Municipal Council which by its decision of 11th September,
1986, decided to take the sub judice decision. It should be noted
that much earlier i.e. on the 14th February, 1985, the respondent
rejected a submission made by its Internal Auditor to the effect
that the operation of the parking place in question would not be
beneficial to the Municipality.

Counsel further mentioned that the applicants repeatedly had
asked the revocation of the acquisition order unless compensation
on the basis of £11.50 per sq. foot was paid to them against
which the Court awarded £7. - per sq. foot instead of £5. - of-
fered by the respondent.

The allegations as to the facts which have led to the change of
circumstances from the date of the acquisition till the date of the
revocation were supported by the evidence of Polyvios Loizides,
a Municipal employee in charge of the department of issue of per-
mits and the control of town planning of the Municipality of Lar-
naca. In his evidence in cross - examination he admitted that the
Mayor of Larnaca on the 23rd July, 1986, wrote a letter to the ap-
plicants in which he mentioned that one of the tenants who was
carrying on the business of a tailor in a ruinous conditioned room
of the said property was refusing to leave,but he never mentioned
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in the said letter that there was any problem as to the unsuitability
of the property as a parking place due either to the creation of a
square or to the blockage of one of the exits to the said parking
space. )

The order of revocanon complained of is stated to have been
made under .7 of the Compulsory Acquisition of PrOpcrty Law,
1962 (Law 15/62) and the reasoning for such revocation was that
the acquisition was no longer necessary for the purpose for which
it had been made. Sub - section (1) of 5.7 under which the power
of rcv_ocation was exercised reads as follows: '

"7.-(3) Kab ouovﬁfptote xgovov HETA TNV 6nuoolevow
YV(DOTOJ'I:OI.ﬂOEU)g o:wnmgunoewg ®ab 71RO Tng :tlngmung |
natabéoewg g arolrpuiotng wg Tgofhénetan ev Tw Ka-
eéviL-Népw, n anakdrorolovoo agy divatal Sua ﬁuaray-
 atog Snoatevoyiévou ev T ETLONH eqvnue@fbt g ANpo-
xpatiag, v' avaxaléon mv TOLAVTNY. vamono[now »nal
mav dnpooievdév oxeTIROY Sudtaypa, elte yevindg elte eL-
Sunadg avagogixds TEOS TV EV TOUTK avoq:egop.évnv dLo-
umotav 1 péQog Lﬁt.owmol'.a; enl Toviw M EXOpEVN TG
TG anonomoewg i Suartéryjaarvog ORAALOTOUDOEWS

" Suaduxaoia atovel, xal n anonmgtwotg AoylLeton wg
eynotarer@Beida elte yevudg elie avaldywg Tng TEQL-
TTHOEWS, AVOPOQLRES, 7Rog TV tomv'mv ev&umv LOLonIY-

olav 1 pégog Wioninotag,

' And the English translation reads:

r .

("At any time after the publication of a notice of acquisition

and before the payment of the deposit of compensation as in

. this Law provided, the acquiring authority may, by, an order
published in the official Gazette of the Republic , revoke such
notice and any relative order of acquisition that may have been
published, either generally or in rcspcct of any pameular prop-
erty or part of property ret‘crred to_therein; thereupon ‘all pro-

" ceedings consequentlal io such notice or order of acqmsmon
shall abate and the acquisition shall be dccmed to have bcen
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abandoned either generally or in respect of such particular
property or part of property, as the case may be.")

The construction of s. 7(1) and the powers vested in an acquir-
ing authority to revoke an acquisition previously made by it have
been dealt with by the Full Bench of this Court in the case of Mi-
chaelides v. The Republic (1984) 3 C.L.R. 1596, the facts of
which are as follows: ’

The appellants were owners of three pieces of land, situated
within the area of Ayios Sergios village in the District of Fama-
gusta, which were compulsorily acquired in June, 1972 for a
public benefit purpose, namely for the purpose of preservation,
enhancement and development of the ancient monuments of Sala-
mis and its surroundings. The area where the above property was
situated had been, since 1974,under the occupation of the Turkish
invasion forces and inaccessible to the State and appellants were
unable to resume possession of it.

The appellants instituted proceédihgs in June 1975 for assess-

ment of the compensation payable for the compulsory acquisition’

of their above properties. In July, 1976 and whilst these proceed-
_ ings were still pending, the acquiring authority, acting under sec-
tion 7 of the Compulsory Acquisition of Property Law, 1962, re-
voked the compulsory acquisition order affecting appellants' said
properties on the ground that the purpose for which the order of
acquisition was issued could not be attained on account of the sit-
uation created after the Turkish Invasion, and on the ground that
the acquired property had not as yet been transferred in the name
of the Government, The trial Judge dismissed appellant's re-
course against the validity of the above revocation order as a re-
sult of which an appeal was filed.

After review of the Greek Case Law and the Greek authorities
on the matter and particularly Kyriakopoulos on Greek Adminis-
trative Law, 4th ed. , vol. C at pp. 268 and 388 the principle was
formulated that the construction which should be placed on 5.7 is
that the only prerequisite for the revocation of an acquisition is
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that the revocation should be made before the payment or the de-
posit of the compensation, placing any other specific conditions
within the discretion of the administrative authority concerned.

i "~

The judgment reads at pp. 1609 - 1610 as follows:

" The principles of the Greek Administrative Law concern-
ing the annulment of an_acqoisition, are useful in construing
section 7 of the Compulsory Acquisition Law, No. 15/62. In
Kyriacopoullos, Greek Admlmstrauvc Law 4th Edmon
Vol.C at p. 388, we read:

‘Also revocation is not allowed after the completion of the
procedures of acquisition by settlement because by this a legal
suuatlon of sub]ecuvc rights is created precludmg further uni-

'fateral act of the administration 5o long as [hlS is not based ona
_term or reason in the order of acquisition.” - .

Thi$ is in l_ihe with the provisions of sub - section {1) of
section 7 of our Law, that a revocation can only take place be-
fore the payment or deposit of compensation as provided in the
Law. i

This position does not arise, as the payment of compensa-
‘tion has never been agreed or finially determined by a dccmoﬁ
of the Court. The act of annulment took place in the process of
the hearmg of a reference for the dctermmanon of compensa-
tion." -

1

And further atp.161 _1 it rcads as follows: .
" We find it unnecessary to ¢mbark at length on the two

_ cases (800/ 1931-and 108/1972) referrcd to in Kynacopoulos
~ and the prmmples underlymg them, as the learned trial Judge
has cxphculy done so in h1s Judgmem It sufﬁccs here t6 'sdy
briefly that from both these cases it emanates that though under
the relevant statmory prov151ons in Gn:cce, which are snmlar
to section 7 of our Compulsory Acqmsmon of Property Law,
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1962, a decision for acquisition can, at any time , upto the fi-
nal determination by the Court of the compensation to be paid,
be revoked by the Acquiring Authority, nevertheless, such
power is not an absolute power but a discretionary one which
cannot be exercised arbitrarily but in a proper manner bearing
in mind the spirit of the law and the conditions laid down by
the general principles of administrative law. Also, that the rev-
ocation of an acquisition with the exclusive object of serving
the financial interest of the State only, without at the same time
taking into consideration the interest of the owner amounts to a
wrong exercise of discretion."

We concluded in that case that bearing in mind all the circum-
stances of the case the acquiring authority in taking the sub judice
decision did not act arbitrarily or in abuse of power but exercised
its discretion in the proper way and without violating the princi-
ples of good administration and we affirmed the decision of the
trial Judge that the respondent "acted within the spirit of the law
and the limits of good administration in the exercise of its discre-
tionary powers.,"

Bearing in mind the principles emanating from the case of Mi-
. chaelides (supra) 1 revert to the facts of the present case. As al-
leged by the respondent the fact that there were problems for the
creation of the parking space for which the acquisition orders
were issued became apparent since the 5th November,1980, a
few days after the notice of acquisition was published in the offi-
cial Gazette of the Republic.

On the 5th November, 1980, the respondent was well aware
that the issue of a building permit for part of plot 525 would have
affected one of the exits of the property under acquisition and also
restrict considerably the parking space. Notwithstanding that fact
which now is raised in support of the respondent’s allegation that
there was a change of circumstances and notwithstanding the ob-
Jjections raised by the owners against the acquisition the respon-
dent proceeded with the acquisition of the property and the order
of acquisition was published on 25th September, 1981.
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" It has been further alleged that in February, 1983, the Munici-
pal Engineer subimitted a report suggesting the revocation of the
acquisition as in his opinion’ the property in question could not
satisfactorily be used ds a'parking place. Notwithstanding such

5  information the respodent instead of revoking the acquisition au-'

thorized its Chairman to negotiate with the owners of plot 525

with the intention of enlarging the parking space and creating a

second exit. Such effort did not'materialize and in the meantime

the Mumclpallty was grantmg perm1ts for the erection of con-

10 structions which accordmg to their alleganons turned the parkmg
i place'i 1nto an enclosure whlch was unsultable asa parkmg place

It is the contention’ of the respondent that dué to a‘change of
circumstances the object of the acquxsmon could not-be ach:eved
a fact which became apparent to therir sihce 1983. Instead of re-

15 voking the acquisition order the respondem‘proceeded to the de-
velopment of the ¢ square opposue the entrance leading to the said"
parklng placc by turhing it-into a toutist cenire without, however
having ever-decided that the- parking place in question was not ’
necessary. When the apphcants filed their references for assess-

20° ment of compensatlon in 1986 the respondem again instead of-
proceeding to a revocation of the acquisition order they thou ght fit

to offer compensation to the applicants calculated at £5. - per $q.

foot and fought the two references in an effort to persuade the -

Court that the compensation payable should be'the one-dffered by

it The decision of thé Court' was delivered on-the 21st April;

1986, awardmg £7:4- per sq. foot as reaSOnable compensauon

plus interest and costs.- j‘ ' e

A . s T | '
ey . \‘ S i ! . B M . T 1t

- The* respondent after such references were detenmned paid to
on behalf of counsel for apphcant contained in numerous letiers
for the payment of the compensauon awarded by the Court, the
Mayor of Larnaca actmg on behalf of the respondént, on the 23rd
July, 1986 informed apphcants counsel-that a tailor occupymg
part of the' premises réfused to evacuate sime and requested them
. to do something about it, Though as alleged by'the respondent it’
35  had found out that the property in question was not suitable for

30
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the purposes of the acquisition due to the change of circumstances
since 1983, nevertheless nothing was mentioned to the applicants
as to such intention and it was only until December, 1986, after
the decision to revoke the acquisition order was taken that such
decision was mentioned in reply to the claims of the applicants for
compensation.

The facts of the present cases are materially different from
those in Michaelides case (supra). In the case of Michaelides
when a reference was made to the Court for the assessment of
compensation the respondents proceeded with the revocation of
the acquisition order before the amount of compensation was
agreed upon or before any decision of the Court fixing such com-
pensation was taken. In the present case the revocation was ef-
fected after a reference was made to the Court, which was fought
by the respondent whose contention was that the value of the
property was only £5. - per sq. foot, without raising the question
of substantial changes of circumstances which according to the
evidence before me was a matter ascertained by it long before the
references were made and i1 was after the lapse of seven months
from the date when the Court found that the compensation pay-
able was £7. - per sq. foot that the respondent came forward to
revoke the acquisition,

Furthermore in Michaelides case it became apparent that the
object for which the acquisition was made became unattainable
due to considerable change in the factual situation between the
time of the acquisition and the time of the revocation as a result of
the Turkish invasion and occupation of property by the Turkish
forces which made the purpose of the acquisition completely un-
accomplishable.

The distinction between the two cases is clearly indicated by
the reference made in Michaelides (case) 1o Kyriacopoulos to the
effect that a revocation is not allowed after the completion of the
proceedings of acquisition by settlement because of the legal situ-
ation of creation of subjective rights precluding any unilateral act
of the administration to disturb the situation so long as this is not
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based on a term or reason in the order of acquisition. In that case
a situation similar to that of the present case did not arise as the
payment of compensation had never been agreed or finally deter-
mined by a decision of the Court.

3 . . [

Bearing in mind the circumstances of the case I have not been-
persuaded that the reason stated in ‘the order of revocation that
there was a substantial change of circumstanccs which made the
es. The whole conduct of the respondent clearly indicates than in
all the circumstances of the prcsent case though aware as alleged
by it of the fact that the property in question bccame unsuitable as
a parking place nevertheless it waJtcd till the compensatlon was
assessed by the Court which was h1gher than ifs dffer and consid-
erable time after the judgment of the Court it came forward with
the ‘contention that the objects of the acquisition could not be

chleved

Yy u‘. .,

In my view in the present case.the respondent failed to exercise
its discretion within the limits of. good administration. It is clearly
a case of wrong exercise of discretion which. amounts in-sub-
stance to a v1olat10n of the law.

a

[ et g oAty b TR SIS LRSS Rk TR o

In the circumstances the 'sﬁB judice decision has to be and is

hereby annulled with costs in favour of the applicants. Caa
40 1y .. . 4 ' ] 3 - .t .
sl e oo .o Subjudice decision annudled -
RN A I wtth costs in favour of appltcants
o et e L TN ) .
; ] s y \4, r'!'
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