3 CL.R.

1988 May 31
(A. LOIZOU, P.)
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANDREAS APEITOS,

v rApplicaﬂl.
V.
THE REPUBLIC OF CYPRUS, THROUGH
1. THE CHIEF OF POLICE,
2. THE MINISTER OF INTERIOR,
Respondents.

{Case No. 919/85).

Police Force—Promotions—Temporary promotions—The Police (General)
Regulations, 1958, Reg. 10—Promotions for indefinite duration and not
Jor aforeseeable short duration—Annulled—Parpas and Others v. The Re-
public (1986) 3 C.LR. 508 adopted.

S  Police Force—Promotions—Temporary promotions following annulment of
permanent promotions—The Police {(General) Regulations, 1958, Reg.
10—Such promotions were not made after consideration of merits, qualifi-
cations, seniority—Annulied—Parpas and Others v. The Republic (1986) 3
C.LR, 508. '

10 The Supreme Court annulled 2 number of promotions to the rank of
Sergeant, on the ground that they were made on the basis of invalid regula-
tions. .

Following such annulment, the interested parties, whose promotions
were thus annulled, received temporary promotions to the same rank, but
15 without prior consideration of merits, qualifications and seniority.

This recourse impugns the validity of such temporary promotions,
which were made under Reg. 10 of the Police (General) Regulations,
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1958.

Held, annulling the sub judice decision: In the light of the decision in
Parpa's case (supra) the sub judice promotions have to be annulled on the
following grounds, namely:

(a) They have not been made after due evaluation of the suitability of 5
those memebers of the force eligible for promotion.

(b) They were made in abuse of power in that they were permanent pro-
motions under the guise of temporariness.

~ (c) They were not made for any fixed term or for any foreseeable peri-
od, but for an indefinite period of time. 10

Sub judice decision annulled.
No order as to costs.

Cases referred to:
Parpas and Others v. The Republic (1986) 3 C.L.R, 508.
Recourse.

15
Recourse against the decision of the respondents to promote
the interested parties to the rank of Sergeant in preference and in-
stead of the applicant.
K. Talarides, for the applicant.

M. Flourentzos, Senior Counsel of the Republic, for there- 5
spondent.

'T. Papadopoulos, for interested parties Ch. Charalambides, L.
Michael, P. Panayiotou and G. Stavrou.

P. Papageorghiou, for interested party A. Kerimi.
Cur. adv. vult. 25

A. LOIZOU P. read the following judgment. This case had
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been originally assigned to Mr. Justice Loris. but after his retire-
ment I took its hearing on the 25th January 1988 and direction
was made by counsel of the parties that same was to be heard de
novo by me and that everything filed already would be deemed to
have been filed before me.

In Recourse No. 6/85, (See Herodotou and Others v. The Re-
public (1985) 3 C.L.R. 1768), the Supreme Court annulled the
promotion of a number of Police Constables to the rank of Ser-
geant on the ground that they were effected on the basis of invalid
Regulations. Following such annulment the Chief of Police invit-
ed the Divisional and Unit Police Commanders at a meeting on
the 26th July 1985, and handed to them a letter in order to inform
accordingly the persons affected. In the course of the same meet-
ing the Chief of Police exchanged views with the Divisional and
Unit Commanders with regard to finding the best way of filling
the gaps which were unavoidably created. At the above meeting
there was, also, placed before the Divisional Commanders a plan
for revised establishment of thé personnel of the Force which had
been prepared recently by a group of officers under the chairman-
ship of the Deputy Chief of Police.

On the basis of the matters which had been discussed as
above, the Divisional Commander recommended that the persons
affected, i.e. the interested parties in the said Recourse No. 6/85,
be promoted temporarily since there arose the need to assign to
them the duties of a higher rank (under Regulation 10) either at
the post they were serving at that time, or elsewhere according to
the requirements of the establishment referred to above, as being
considered suitable to undertake such duties.

After considering the said establishment in conjunction with
the existing number of the members of the Force at each -Unit,
the Chief of Police decided to make temporary promotions. Such
a step was considered by the Chief of Police indispensable in or-
der to achieve the smooth functioning of the Police Force and
avoid the threat of breach of the order, discipline, and good per-
formance of the Force until the permanent resolution of the prob-
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lem. Thereafter the Chief of Police prepared a list of those to
whom he intended to assign the performance of duties of a higher
rank and sought the approval of the Minister of Interior for their
promotion with effect from 12th August 1985. The Minister of
Interior, approved the promotions of the constables recommended
by the Chief of Police.

As against these promotions the applicant filed this recourse by
means of which he challenges the validity of the promotions of
interested parties Androulla Kerimi, Charalambos Charalambous,
Leonidas Michael, Panayiotis Panayiotou, Stavros Stavrou and
Georghios Stavrou,

According to the opposition in making the sub judice promo-
tions the Chief of Police acted in accordance with the legal advice
of the Attorney—General of the Republic dated the 31st May,
1985 (Appendix "D" to the opposition.), which was given in rela-
tion to the annulment of the promotions to the rank of Chief In-
spector from that of Inspector. The said advice so far as relevant
reads:

"E@doov vrdoyer modyuatt Siomntind modfinua té-
ToLOG PUOEWS exapleTal O 0ag va ePapndoete 10 Deopod
TWV TEOCWLVDV TEOAYWYWV CUNQVA pe TS diatdEelg
TOV KOVOVIOUOU 10 Twv stepl Actuvoulag Nevuwv Kavovi-
oumv oy dev €xer TpomomolnOel petd o Nopo 29/1966.
Mua tétowa evépyera Opumg Oa pémer va ylver pe flon vo-
ULpa %QUTTipLe GAMG TG %vduveeL va axvpwlel xatd-
Ty veag tpoopuyg ennpealopé vy tgoodwy. Zav aro-
HAELOTING VOULIO %OLTHOLR OTN TTEOXELUEVY TeplTmon

‘elval oL paypatixég ovayxes tng Aotuvoplag %o 1 xa-
TaAnAdT Ta Bacel Tng aElag Twy mEoodTwY ov AEOTIOE-
00e va npodkete nQoowELVa OTIG eV Mdyw Béoelg. Mua Té-
7010 FTEoaywyN anotelel eviehidg via drouwnTinn xpdEn
7oV Oa LoxUEL a6 TV Nuépa ewddoewg TN nan GxL ava-
dpopund xan Ba péner va Bacibevar ota onpegLvd Ttpay-
Ratixd yeyovota (mpooovia, akla x.A.m.) OXeTixd pe ta
Tpbowma o Ba spohEete avesagTta ad T oEworoyn-
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om Toug 7oV £YLVE aTO tagehBOv pe faom duadixaaleg tov
wpofAémovion and Toug xavoviapots o axvpdinoay. H
TEOTYOUREVN OOV AELOAGYNON TOV TQOOWUITWY TWY
omolwv oL poaywyés axvpdinoay Ba mpénel va ayvondel
xav va otneikete ™ véa cag and@aon yua KEOCWELVES
npoaywyés ota onuepva dedoptva Baoel véag aELodyn-
aMg avernEtaotg o To YEYOVOS OTL OQLOREVOL QIO TOUG
wroymelovg éxouv oto mageddov npoaxBel otig (dreg O¢-
oelg oav arotéleopa g axvowlelomg poaywyis 1 exouv
aOoxfOEL aT TEAEN (oav amotédeopa Twv Winv ngoayuw-
Yurv) xabrpovia xaw eEovoleg oo fadud Tov onolo Oa Sue-
vegyBOTY OL TTQO0WQLYES TEOTYWYES, "

("Since indeed there exists an administrative problem of
such a nature, it is up to you to apply the device of temporary
promotions in accordance with the provisions of Regulation 10
of the Police (General) Regulations, which has not been

-amended by means of Law 29/1966. Such an act, however,

has to be effected on the basis of lawful criteria for otherwise it
runs the risk of being annulled upon a new recourse by the
persons affected. The exclusive lawful criteria in the instant
case are the actual needs of the police and the suitability on the
basis of the merit of the persons whom you intend to promote
temporarily to the said posts. Such a promotion constitutes en-
tirely a new administrative act which will be effective from the
date of its issue and not retrospectively and must be based on
the present facts (qualifications, merit, etc.), relating to the
persons who will be promoted independently of their past
evaluation on the basis of the procedures envisaged by the.
Regulations which were invalidated. Therefore the previous
evaluations of the persons whose promotions have been an-
nulled should be ignored and your new decision for temporary
promotions should be founded on present day realities on the
basis of a new evaluation unaffected by the fact that some of
the candidates had in the past been promoted to the same posts
as a result of the annulled promotion or had actually (as a re-
sult of the same promotions) exercised the duties and powers
of the rank to which the temporary promotions will be made.")
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From a study of the material before me there clearly emerge the
following:

(a) That the sub judice promotions were not made for “a fore-
seeable short duration” but for an indefinite period.

(b) That by means of the sub judice decision there were pro-
moted to the rank of acting Sergeant the persons (“Interested Par-
ties"), whose promotion had been annulled by means of the
above decision of the Supreme Court.

(c) That, contrary to the above advice of the Attorney-General,
there has not taken place any consideration of the merits of all the
candidates or a new evaluation of the candidates.

Under the said Regulation 10, a member of the Force who is
required to perform the duties of a higher rank can be promoted to
this post temporarily by the Chief of Police.

One of the grounds of law in support of the recourse was that
in taking the sub judice decision, the respondents violated the le-
gal rule applicable in such cases, i.e. the criteria of selection ap-
plicable to all Public Law promotions, namely seniority, qualifi-
cations and merit.

In Parpas and Others v. The Republic (1986) 3 C.L.R. 508,
Pikis, J., had to deal with exactly the same situation for in the
Parpas case the interested parties whose promotions to the rank of
Chief Inspector were annulled by the Supreme Court were again
promoted to the above post on a ternporary basis. Also in making
the sub judice promotions the Chief of Police purported to act on
the basis of the above advice of the Attorney-General of the Re-
public. '

The grounds on which the applicants in the Parpas case chal-

lenged the sub judice temporary promotions appear mainly at
P-514 of the report and read as follows:
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"The above promotions were made contrary to the letter and
spirit of the advice of the Deputy Attorney-General. Mr. Lou-
caides recommended, in the first place, that temporary appoint-
ments should, if possible, be avoided. Neither the Chief of the
Police nor the Minister seems to have given any consideration
to this advice. Worse still, they proceeded to make temporary
promotions contrary to the advice rendered by Mr. Loucaides.
While he advised that temporary promotions should be made
after a process of selection following an inquiry into the merits
of the officers eligible for promotion, the sub judice promo-
tions were made without holding a fresh inquiry and without
consideration of the merits and suitability of anyone other than
those promoted."”

Pikis, J., in annulling the sub judice temporary promotions on

a number of grounds stated the following at pp. 516-517: .

“Further, the advice of Mr. Loucaides that the promotions,
even if temporary ought to have been made after due evalua-
tion of the suitability of those members of the force eligible for
promotion, is well founded in law. As it emerges from the de-

 cision of the Full Bench of the Supreme Court in Republic v.

Mylonas (1985) 3 C.L.R. 1608, it is inherent in the concept of
'temporary appointment’ or 'promotion’. As the Supreme
Court observed, any attempt to make temporary promotions on
any other basis, 'it savours either of a secondment or an unor-

- thodox disguised filling of the vacancy'. The ratio of the above

decision is that it is an abuse of power to make appointments
or promotions under the guise of temporariness, as indeed ap-
pears to be the case with the promotions here under considera-
tion. Nine months after the temporary promotions were made,
no one knows or can predict with any degree of certainty when
the organic posts will be permanently filled. Mr. Florentzos in-
formed us this may become possible when new regulations are
approved and enacted. When this will become possible, no
one knows. The inescapable inference is that the Chief of Po-
lice, as well as the Minister of Interior, effected the temporary’
promotions without proper regard to the power vested in them.
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The temporary promotions were not made for any fixed term
or for any foreseeable period; they were made for an indefinite
future period of time. This is yet another ground for annulling
the decision.”

Adopting as I do the reasoning of Pikis, I., in the Parpas case,
(supra) I declore the sub judice promotions null and void because:

(a) They have not been made after due evaluation of the suita-
bility of those members of the force eligible for promotion.

(b) They were made in abuse of power in that they were per-
manent promotions under the guise of temporariness.

(¢) They were not made for any fixed term or for any foreseea-
ble period, but for an indefinite period of time.

In view of the above conclusion I need not deal with the re-
maining grounds of law.

In the result the sub judice promotions are annulled, but in the
circumstances there will be no order as to costs.

Sub judice decision annulled.
No order as to costs.
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