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THE ATTORNEY-GENERAL OF THE REPUBLIC,
Appeliant,
v
KYRIACOS CHRISTODOULOU KYPRIANOU,
Respondent

{Cnmmal Appeal No 4958)

Cnminal procedure — Charge — Defectiveness of — When it does not
accord with evidence adduced — Leomdou v The Police (1987} 2
CLR 9

Obtaming money by false pretences — The Cnminal Code, Cap 154,
sections 297 and 298 — Reproduction of secton 32(1) of the English
Larceny Act, 1916 — «Obtains» — It means to obtan the property,
not merely possession of t — Section 298 creates only one offence,
which can be committed in two different ways

Cnminal Procedure — The Crirunal Procedure Law, Lap 155, secti.
39 (the prowviso thereto) — Object and ambnt of the proviso

Crimunal Procedure — The Crimmal Procedure Law Cap 155 section
84(5) — Adding a count — Prerequisites of the application of the
secthon — It does not apply if the offence 1s disciosed but the
particulars referred to one or more ways that can be connutted
whiist the evidence showed its commussion in another way

Crnminal procedure — The Cnimunal Procedure Law, Cap 155 section
83 — Amendment of charge — It vests Court with power but it does
not cast a duty upon the Court to order amendment

The respondent was acquitted of a charge of obtaining money by
false pretences, contrary to sections 297, 298 and 20 of the Cnminal
Code, Cap 154

The particulars of the offence were that the respondent « by false
pretences and with intent to defraud did obtain from one Antonakis
Andreou the sum of £4,720» The particulars went on and
described what were the false pretences
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The ewidence, howe .er, showed that (ne mc.iey went to the

company Kypros Kyprianou Estates Ltd., of which the respondent
was an employee.

In fact, the whole defence of the respondent relied from the very
beginning o ths fact.

The trial court, relying on the authority of R. v. Lurie {1951] 2 All
E.R. 704, acquitted the respondent.

This is an appeal aganst such acyurtal filed by the Attomey-
General under section 137(1){a) (iii} of the Criminal Procedure Law,
Cap. 155. i.e. on the ground that the tnal Court wrongly applied the
law to the facts of this case.

Counsel for the appellant argued that:-
{a) The c".arge was not defective.

(b} R v Lurie. supra. is distinguishable from this case. because in
this case there 1s no evidence where the money went after it was paid
to the respondent. This is in fact an insinuation that the respondent
might have cheated his employers.

{c) That the trial Court ought to apply the provise to section 39 of
Cap. 155,

{d} That the trial Count should have exercised its power to amend
the charge, either under section 83 or under section 85{(4} of the
same Law.

it must be noted that a passage in the judgment of the Court reads
as follows:-

«[ feel that since 1t has not been included in the charge sheet that the
accused indicated the payment of monies to another and that the
monies were used by another person or company and especially in
the light of the fact that the whole defence relied ... this point, the
Court cannot find the accused guilty and, therefure, he should be
dischargeds.

Held, dismissing the appeal. (1) The charge was defective. The
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matter is covered by authority. {Leonidou v. The Palice {(1987) 2

C.LR.96)

(2) Recitation of the facts of R. v. Lurie, supra, shows that that case
cannot be distinguished from this case. Sections 297 and 298 of Cap.
154 reproduce substantially section 32(1) of the English Larceny Act,
1916. Therefore, the word «obtainss in section 298 should be
construed in the context of section 32{(1). «Obtained» means

- obtained the property and not merely the possession of the property.
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For this reason and in view of the evidence, the charge, in the way .«
was framed, was nghtly dismissed

{3) The oby -t of ' 2 proviso to sechon 39 is to elimmnate the
possibihity of unmented acquittals because of, inter ala, some
misdescnption or maccuracy in the particulars of the offence in cases,
where it 15 shown that the accused is not thereby misled as to the
nature of the case, which he has to meet lis object 1s not to render
mnactive sections 83, 84 and 85 of Cap 155, which regulate the
amendment of a defective charge or informahon, or to prowide a
substtute for those sections

Be that as it may, the proviso has no application in cases where, in
the opmnion of the Coun, the accused was in fact misled by the ervor

Although it does not seem that the tnal judge directed its mind to
the aforesaid prowviso to section 39 the statement in the judgment
quoted heremnabove suggest. that the Court felt that it would have
been prejudicial and unfair for the respondent in view of his line ot
defence, if the nature of the case were to change

{4) The power of the tnal Court under sectton 85(4) of Cap 155to
dwrect a count or counts to be added to the existing charge or
wnformation was considered in a number of decisions of this Court
one of the most recent being that of Leonidou v The Police

In this case, the trial Court could not act under section 85(4) Thus
section apphes in the first place, where the ewidence establishes the
comrussion of an offence not included in the charge, whereas
section 298 creates only one offence, which can be commutted in one
of two altemative ways The defectiveness in this case could only be
cured by amendment Moreover, section 85{4) 15 not to be applied to
the prejudice of the accused

{5) Section 83 vests the Court with power to order amendment,
but does not cast upon 1t a duty to do so

Appeal dismissed

Cases referred to

Xenepoulos v Charalambous, 1961 C L R 122,
Attorney-General v Hassan (1971)2 CL R 316,
R v Lune 1951} 2AlIER 704

Leomdou v The Police (1987)2CLR 96,

R v Ball[1951] 2 KB 109,

R v Smith (1950] 2 AllIER 679
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Attorney-General v. Kyprianou {1988)
Appeal against acquittal,

Appeal by the Attorney-General of the Republic against the
decision of the District Court of Limassol (Fr. Nicolaides, S.D.J.)
given on the 3rd November, 1987 (Criminal Case No. 29048/86)
whereby the respondent was acquitted of the offence of obtaining
money by false pretences contrary to sections 297, 298 and 20 of
the Criminal Code, Cap. 154.

Gl. Hadjipetrou, for the appellant.
L. Clerides, for the respondent.

Cur. adv. vult,

SAVVIDES J.: The judgment of the Court will be delivered by
Boyadijis, J.

BOYADJIS J.: This is an appeal filed by the Attorney-General of

the Republic against the acquittal of the respondent by the District
Court of Limassol on a single count charging the respondent,
accused No. 2 on the charge sheet, that together with a certain
Kypros Kyprianou, accused No. 1, did obtain money by false
pretences contrary to sections 297, 293 and 20 of the Criminal
Code. Cap. 154. Accused No. 1 was not traced within the
jurisdiction for the purpose of effecting service of the summons
upon him and the police withdrew the case against him.
Thereafter the police proceeded to prove their case against the
present respondent.

An appeat azainst an acquittal can only be made or sanctioned
by the Attoiney-General on one of the four specific grounds
exhaustive™- =et out in section 137(1}a) of Cap. 155. (See
Xenopoulos v. Charalambous, 1961 C.L.R. 122, and The
Attorney-General of the Republic v. Ali Osman Hassan (1971) 2
C.L.R. 316).

Learned counsel who appeared for the appellant stated that this
appeal is being made under sub-paragraph (iii) of paragraph (a} of
sub-section (1) of section 137 of the Criminal Procedure Law,
Cap. 155, which provides that an appeal like the present one may
be made or be sanctioned by the Attorney-General on the ground
«that the law was wrongly applied to the factss.

The salient facts of the case appear on the record before us. They
are ".efly as tollows:
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The Particulars of the Offence set out in the charge-sheet were
to the eftect that;” «the accused (ex-aczused & and the
Respondent) between the 24th day of November, 1983 and the
29th day of August, 1986, at Limassol, in the District of Limassol,
by false pretences and with intent to defraud, did obtain from one
Antonakis Andreou of Pano Polemidhia the sum of £4,720, the
false pretences being in substance and to the effect that they
{accused) pretended to the said Antonakis Andreou that they were
the owner of a building site at the locality «Gonies» area of K.
Polemidhia on Sheet/Plan LIII/56, Plot 480 Regn. No. 26780
which they agreed and sold the 1/2 portion of the said building site
for the sum of £5,000, whereas in fact and truth the said whole
building site was transferred to their sister namely Photoulla
Christodoulou Kyprianou of Dali.»

In support of their case the Prosecution called seven witnesses.
On being called upon to make his defence, no submission having
been made by his counsel at the close of the prosecution case, the
respondent made an unswom statement from the dock alleging,
inter alia, that he, being a mere employee of Kypros Kyprianou
Estates Ltd., was himself a victim of ex-accused 1, that he had not
obtained any money for himself and that the money went to the
company Kypros Kyprianou Estates Ltd., which had issued to the
complainant receipts for all the sums which he had paid. The
respondent had based his defence on this point throughout the
proceedings and his counsel submitted in his final address that the
respondent should be acquitted on the sole ground that the
prosecution failed to prove that he had obtained any money for
himself. '

In its judgment the trial Court stated (a) that the respondent
made the false statements set out in the Particulars of the Offence,
knowing that same were false, and {b) that, relying on the false
statements of the respondent, the complainant paid over to him
certain moneys in respect of which he issued receipts to the effect
that he had received it for the account of Kypros Kyprianou Estates
Ltd. The trial Court also stated that there was no evidence to
substantiate the allegation in the Particulars of Offence that the
respondent obtained any money for his own account or benefit
and, relying on the authority of K. v. Lurie {1951] 2 Al E.R. 704,

* The quotation in mverted commas is a verbatim reproduction of the Particulars of the
Offence set out in the charge-sheet.
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oncluded that the charge was defective and acquitted and
‘scharged the respa:ent on this sole ground, haing aspeciatly
&ken into consideration that the whole defence of the respondent
t the trial was based on this point.

{.earned counsel appearing for the appellant conceded that no
vidence had been adduced to prove that the respondent had
btained the money for his own account or that he had used it for
imself, as it is alleged in the Particulars of the Offence. Yet,
dying, as we have already stated, on section 137(1){a)iii} of Cap.
55, he argued before us that: (i) the trial Court erred in holding
:at the charge was defective and (ii) even if the charge were really
afective. the court ought not to have acquitted the respondent,
istead. it ought either (a) to have convicted the respondent
Jithout any prior amendment of the charge applying the proviso
1 section 39 of the Criminal Procedure Law, Cap. 155, or (b) to
ave exercised the discretion vested in it by section 83 and/or
action 85 of the said Law and effect, on its own rmotion, all
mendments that the evidence warranted, and then proceed to
onwict the respondent.

The grounds of appeal in furtherance of which the aforesaid
rquments were made, are the following:

«}. The trial Court misapplied the law t» the facts of the
present case.

2. The trial Court wrongly found that the count was
defective.

3. Alternatively and without prejudice to the above
grounds, even if the charge was defective as found by the trial
Court, this was no reason for the Court to discharge the
accused in view of the statutory provisions of the Criminal
Procedure Law, Cap. 1555

A fourth ground set out in the Notice of Appeal was abandoned.

Learned counsel for the respondent argued that the allegation
" the appellant set out in Ground 1 above that «the trial Court
isapplied the law to the facts of the present case» refers
«lusively to the alleged wrong declaring by the Court of the
are @ defective and to the failure of the Court to amend the
arge if it were really defective. Counsel for the respondent also
gued that none of the above complaints fall within the ambit
“section 137(1){a)(iii) of Cap. 155 upon which the present appeal
based.
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We shall assume for the purpose of argument that the
allegations of the appeltlant tall under section 137(1)(a)(iii) of Cap.
155 and we shall proceed, on the aforesaid assumption, to
examine them on their merits.

The first question to be determined is whether the charge is
defective or not. Mr. Clerides for the respondent says that it is
defective. Mr. Hadjipetrou for the appellant says that it is not.

The answer to the question is in the affirmative. The charge is
defective. The matter is covered by authority. In Leonidou v. The
Police {(1987) 2 CLR. 96 the Supreme Court dealt with the
question of when a charge or iniormation may be considered as
defective and, and at pp. 103 and 104 it recited w:th approval the
following statement of the law set out in Archboid’s Criminal
Pleading, Evidence and Practice, 40th ed. p. 52, para. 53:

«(a) Anindicirmentis defective not only; when it is bad on the
face of it, but also:

(i} When it does not accord with the evidence before the
committing magistrates either because of inaccuracies or
deficiencies in the indictment or because the indictment
charges offences not dislosed in that evidence or fails tc
charge an offence which 1s disclosed theremn.

{ii) when for such reasons it does not acecord with the
evidence given atthe tnal R. v. Hall{1968; 52 Cr. App R 528,
R. v. Johal and Ram [1972] Cr. App. R. 348-.

It is common ground that in the present case the ewidence
adduced does not accord with the allegation in the particulars of
the offence that the respondent «cbtaineds for his own benetir the
money with which the complainant was induced to part relving o1
the respondent’s false statements. The charge is, thereforz.
defective in this sense.

The next question to be determined is whether, the defective
charge having not been amended either at the instance of the
srosecution or on the Court’s own motion, the Court was nghtin
acquitting the respondent. Relying on the decision in the English
case of R. v. Lurie (supra) Mr. Clerides for the respondent says that
the respondent was rightly acquitted. Mr. Hadjipetrou for the
appellant, on the other hand, says that (a} Lurie's case is
distinguishable from the uresent case and the Court should not
have followed it; and {b) the Court should have applied the
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proviso to sechon 39 of Cap 155 and convict the respondent
without amending the charge

We shall first consider the submission that Lune’s case 1s
distinguishable from the present case What were the facts in
Lune’s case and what was actually decided in 1t? It was a decision
of the Court of Cnminal Appeal The appellant had been found
guilty with two other persons on two charges of obtaining money
by false pretences contrary to sechon 32(1) of the Larceny Act,
1916 The particulars of the first offence were that the appellant
and his two co-prisoners «with intent to defraud obtammed from
Leshe Colhier Nicholls a cheque for £2,500 by falsely pretending
that the Donella (Wine) Co , Ltd , was then a financially sound and
prosperous business and that the Royal Automobile Club was a
customer of the said company and that £2,500 was then required
for the purchase by the said company of whisky and that
they then intended to apply the proceeds of the said cheque
substantialy for that purpose » The other count charged the same
persons with having obtained a further cheque for £4,300 from
Mr Nicholls by similar false representations Delivenng the
judgment of the Court of Appeal, Lord Goddard C J, said the
following at pp 705 and 706 of the report

«50 far as the charges of false pretences are concerned, the
circumstances were that the appellant made representations
which the jury by therr verdict found were false to his
knowledge The cheques which were obtained mn
consequence of the representations were cheques made out
by Mr Nicholls to the order of the company, and, therefore,
Mr Nicholls intended that they should become the property
of the company and that the company should receive the
money from the bank Section G 2 of the Larceny Act, 1916,
provides

‘Every person who by any false pretence - (1) with
intend to defraud, obtans from any other person any
chattel, money, or valuable secunty, or causes ¢.
procures any money to be paid, or any chattel or valuable
secunty to be delivered to himself or to any other person
for the use or benehit or on account of himself or any other
person shall be guilty of a misdemeanour

The objechon which was taken by counsel for the appetlant

with regard to the convichon for false pretences was that
although the indic*ment alleged that the appellant obtained
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the cheques, he did not, in fact, do so. The company obtained
the cheques, and, therefore, the charge should have been laid
that he obtained the cheques for the use of the company, not
that he himself obtained them. It is a technical point and, in
one sense, has no merits, but it is a good point. R. v. Ball,
decided by the Court only on Feb. 19, 1951, had nct ' .1
reported at the time when the commissioner summed up in
this case. In R. v. Ball and in R. v. Smith the court said that
‘obtained’ means obtained the property and not merely the
possession. If the cheque was made out, as it was in this case,
to the company, the appellant and his co-prisoners might
have been guilty of making false pretences with intent to
defraud, but they did not do so with the intent of obtaining the
cheques for themselves. They were obtaining them for the
company, and, therefore, technically the indictment was
wrong. Where a person makes a false pretence and obtains
property for somebody else, the indictment must allege that,
and not that he obtained it for himself. In this case the cheques
were made out to the company and there is no doubt the
company owned them. It was always intended that the
company should be the owner. The only banking account
into which the check could have gone was the banking
account of the company. If, for instance, a director had
endorsed them and paid them into his own account, he would
have been guilty of a fraud on the company. Moreover, since A.L.
Underwood v. Bank of Liverpool, no bank will now allow a
cheque made out to a limited company to be paid into any
account except that of the company. For these reasons, in the
opinion of the court, the convictions of obtaining money by
false pretences must be quashed, because the evidence did
not support the charges.»

Mr. Hadjipetrou has argued that, whereas in Lurie’s case the
appellant could not possibly benefit personally with the amounts
of the cheques issued by the complainant in the company’s name,
in the present case there is no evidence where the cash money
went after it was paid by the complainant to the repondent. The
evidence, counsel added, went only as far as showing that receipts
were issued for such payments in the name of Kypros Kyprianou
Estates Lid., either by the respondent himself or by other
employees of the aforesaid company. Counsel evidently meant
that, for all we know, the respondent might have cheated his
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employers and kept the money for himself, or at least it was
possible for him, unlike the appellant in Lurie’s case, to have done
so. We do not agree with the submission that Lurie’s case may be
properly distinquished from the present case on the
aforementioned grouna. When the complainant in the present
case was parting with his money he always intended that it should
go to Kypros Kyprianou Estates Ltd., i.e. the company from which
he had agreed to buy the building site. Receipts were issued to the
complainant in the name of the aforesaid company in respect of
each payment, either by the respondent himself or by some other
employee of the company. Itis not expected that other employees
of the company would issue such receipts in respect of money
received by the appellant but not accounted for by him. The only
conclusion is that the respondent was intending that Kypros
Kyprianou Estates Ltd. would be the owner of the money paid to
him or to other employees of the company by the complainant as
aresult of the false statements held out to him by the respondent.

In its judgment the Court rightly pointed out that sections 297
and 298 of our Criminal Code reproduce substantially the
provisions of section 32(1) of the English Larceny Act 1916. This
being so, the word «obtains» in our section 298 should be
construed in the manner in which it had been construed in the
context of section 32(1) of the Larceny Act 1916, in the cases of R.
v. Lurie (supra), R. v. Ball{1951) 2K.B. 109 and R. v. Smith [1950)
2 All E.R. 679, where it was said that <obtained» means obtained
the property and not merely the possession of the property. For
this reason the charge of «obtaining» money by false pretences
against the respondent in this case, in the way in which it was
framed, was rightly dismissed by the trial Court because it was not
supported by the evidence adduced by the prosecution, to which
we have referred earlier, unless, of course, the second leg of the
submission of counsel to the effect that the proviso to section 39 of
Cap. 155 empowered the Court to convict the respondent without
amending the charge, were right.

It becomes, therefore, pertinent to examine at this juncture,
whether, in the circumstances 6f the instant case, the proviso to
section 39 of Cap. 155, properly construed, could have saved the
charge from disinissal on the ground of its aforesaid defectiveness.
Section 39 of Cap. 155 which has no counterpart in any
enactment regulating criminal procedure in England, contains
provisions regarding the framing of charges and says that a charge
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shall not be open to chjection in respect of its form or contents if it
is framed in accordance with the several requirements set out
therein. At the end of the section there is a proviso to which counsel
for the appellant attributed particular importance for the
determination of this appeal. It reads as follows:

«Provided that no error in stating the offence or the
particulars required to be stated in the charge shall be
regarded at any stage of the case as non-compliance with the
provisions of this Law unless, in the opinion of the Court, the
accused was in fact misled by such error.»

We agree with the submission of counsel for the appellant that
the object of the proviso is to eliminate the possibility of unmerited
acquittals because of, inter alia, some misdescription or
inaccuracy in the particulars of the offence in the cases where itis
shown that the accused is not thereby misled as to the nature of the
case which he has to meet. For all we know, the proviso has not so
far been the subject of analysis or in depth examination in any
Cyprus decision. We are of the opinion, however, that its object is
not to render inactive sections 83, 84 and 85 of Cap. 155 which
regulate the amendment of a defective charge or information, or
to provide a substitute for those sections.

Be that as it may, the proviso has no application in cases where,
in the opinion of the Court, the accused was in fact misled by the
error. In the judgment of the trial Court we could not trace a
definite finding on the issue whether the respondent would be
misled or not as to the case he had to meet, as a result of the sub-
judice inaccuracy in the particulars of the offence. The attention of
the trial Court had nut been drawn by either counsel to the proviso
and its repercussions on the defectiveness of the charge and there
is nothing in the judgment to show that the Court had directed its
mind to it. Counsel for the appellant submitted that, in the
circumstances of the present case, the respondent could not
possibly have been misled in any way if the trial Court had followed
the above suggested course. Counsel for the respondent, on the
other hand, suggested that the respondent would be misled in
view of the fact that he had based his defence mainly, if not -
entirely, on the fact that, by the time the prosecution case closed,
no evidence had been adduced to prove the allegation in the
particulars of the offence that he had obtained any money for his
own benefit. In view of this, counsel added, he had advised the
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respondent not to gwe ewvidence n his own defence He further
submitted that, in dismissing the charge, the tnal Court expressly
referred to the aforesaid defence of the respondent

We have considered the arguments of counsel and we have
come to the concluston that, although 1t does not seem that the
tnal judge directed its mind to the aforesaid proviso to section 39,
there 1s a statement in the judgment which suggests that the Court
felt that it would have been prejudicial and unfar for the
respondent in view of his line of defence, if the nature of the case
which he had to meet, as disclosed in the particulars of the offence,
were to change The statement in the judgment of the tnal Count,
which 1s capable of such an interpetation, appears atp 106 of the
record and reads as follows

«AwgBavopar OTI adol bev TrepidauBdverar oTo
Katnyopnripio ocagws ot o Karnyopolpevog
vTrokivioe TRV kaTaBor) xpnpdTwy e GAAO Kau 4TI Ta
XPAHGTO Xpnowotmoiifnkav anmd dAko TPOoWITO 1
eTaipeia kan 15iwg ev SYel TOU YEYOVOTOS OTI OAGKANPI N
LTTEPGOTTION TOU OTNPIXTNKE OTO ONUEI0 aQUTY, OTI TO
AikaoTApio dev prropei va Tov Bper EVOXO0 Kl CUVETTWS O
Katnyopoupevog Ba mrpémer va ammarhayei. »

{«] feel that, since 1t 1s not clearly stated in the charge sheet
that the accused mshgated the payment of money to somebody
else and that the money was used by another person or
company and especially in view of the fact that his whole
defence was based on that pont, the Court cannot find him
guilty and therefore the accused must be dischargeds)

If, therefore, in the circumstances of the present ca.r, the
possibility of the respondent being msled as to the case he had
to meet, could not be excluded, the Court could not, even if it were
otherwise entitled to, convict the respondent without amending
the charge, by applying the proviso to sechion 39 of Cap 155 as
suggested by counsel for the appellant

The last question that remains to be exarmined 1s whether the
omission of the tnal Court to exercise at some stage or other of the
proceedings, on its own motion, its power under the relevant
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provisions of the Criminal Procedure Law, Cap. 155, and amend
the defective charge, renders its verdict of acquittat wrong in law.
Counsel for the appellant submitted that the trial Court could have
amended the charge on its own motion, acting either under
section 85(4) of Cap. 155 or under section 83 of the same Law.

The power of the trial Court under section 85(4)* of Cap. 155 to
direct a count or counts to be added to the existing charge or
information was considered in a number of decisions of this Court,
one of the most recent being that of Leonidou v. The Police
(supra). The power is exercised only at the conclusion of the trial
and 1s expressly subject to the following conditions:

{i) it must be established by the evidence adduced that the
accused has committed an offence or offences not contained in
the charge or information;

(ii) the accused cannot be convicted of such offence or offences
without amending the charge or information;

(iii} such offence or offences are not punishable with a greater
punishment than the punishment to which he would be liable if he
were convicted on the charge or information; and

{iv) the accused would not be prejudiced thereby in his defence.

Following the abo' ~ analysis, the question to be determined is
whether, in the circumstances of the present case, the Court could
act under section 85(4) or not. The answer to the question is in the
negative. In the first place, the evidence adduced in the present
case does not establish that the respondent has committed an
offence which 1s not contained in the charge It only establishes
that, by his false pretences, he induced the complainant to part
with his money in favour of Kypros Kyprianou Estates Ltd. Section
298 of our Criminal Code creates only one offence and provides

* «{4) If at the conclusion of the tnal the Court 15 of opimion that it has been established
by ewdence that the accused has commutted an offence or offences not contamed in the
charge or information and of which he cannot be convicted without amending the charge or
information, and upon his conviction for which he would not be hable to a greater
purishment than he would be hable to if he were convicied on the charge or informaton,
and that the accused would not be prejudiced thereby in his defence, the Court may direct
a count or counts to be added to the charge or information charging the accused wath such
offence or offences, and the Court shall give their judgment thereon as if such count or
counts had formed a part of the onginal charge or information »
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two altemative ways of committing it. This single offence was
contained in the charge against the present respondent. The
charge was defective only because it provided the one altemative
way of committing it which was not supported by the evidence
adduced. Such defectiveness could have been cured by
amendment under section 83 of Cap. 155 before the conclusion
of the trial. Therefore. condition (i) above, did not apply and the
Court could not have acled under section 85{4) of Cap. 155.
There is, moreover, the requirement that the respondent ought
not to be thereby prejudiced in his defence, which is set out in
paragraph {iv) above. We have already dealt with this requirement
when-examining the applicability of the proviso to section 39 ot
Cap. 155. We would like, however, to add in this respect that one
of the paramount duties of the trial judge is to secure to all litigants,
especially to persons accused of crimes, a fair trial. One important
aspect of this duty is to ensure that nothing is being done or said in
a criminal trial that may prejudice an accused person in his
defence. This paramount duty is cast upon our Courts by Article
30 of our Constitution and by Article 6 of the European
Convention on Human Rights which has been ratified in Cyprus
by the European Convention on Human Rights (Ratification} Law,
1962.

There is no doubt that the trial Judge had power to amend the
charge since it had rightly appeared to him that same was
defective. He could have exercised such power at any stage of the
trial. The judge could have done so either at the instance of the
prosecution or acting on his own motion. In either case the
procedure laid down in section 84 of Cap. 155 ought to have been
followed. Section 84 prescribes a procedure that eliminates the
danger of any prejudice resulting to an accused person by reason
of an amendment of the charge initiated or allowed by the Court.
Counsel for the appeliant does not dispute that, in the first place,
it was the duty of the prosecution to have applied to the Court to
amend the charge. Such duty arose the moment evidence was
being adduced that, as a result of the respondent’s false statements
held out to the complainant, the latter was induced to part with his
money for the benefit of Kypros Kyprianou Estates Ltd. This was
not done. Was the trial Court under a similar duty? Does section 83
of Cap. 155, properly construed, cast a duty on the trial Court, as
distinct from a mere right, to direct amendment of the charge
which appears to it to be defective for one reason or another?
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Does the fallure or omission of the Court to exercise, on its own
motion, its powers at the proper stege ~f the proceec.ags under
section 83 of Cap. 155 render his verdict of acquittal bad in law?
For all we know the questions have not been answered by this
5 Court in any other case till today. No authority wa« cited to us
covering the issue which we must presently determine. Having
regard to the wording of section 83 and having in mind the
adversary system of administration of justice prevailing in this
country, we take the view that the object of section 83 was not to
10 cast upon the trial Court the duty suggested by the appellant.

In the result, the appeal is dismissed.

Appeal dismissed.
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