1CLR,

29 MapTiou 1983

ENONMION: TPIANTAGQYAAIAH 1P., MAAAXTOY, AHMHTPIAAH, AQOPH,
ITYAIANIAH, MTIKH, KOYPPH, &ZTOIN,

MAYAOZ AITEAIAHE,
AitnTis,
v.
XPIZTOY TMETA KAl AANON,
Ka@’' wv n aithon.

(ExAoyikn) Aitnon ap. 187).

Zovraypatikév  Aikaiov — BovArd  Twv  AVTITTpOOWDTTWwY —
Miripwon  kevoupévng  BouvdeuTikijs  Edpag — Xuvrayua,
‘ApBpo 66.2 — O [epi NAnpwoews KevwBeiong BovAcuTikris
‘Ebpag Nopog, 1986 (N.9586), apBpov 3(2)(a) — Aev avTikerrai

5 pos To ‘ApBpo 66.2 Tov Zuvrdypatos.

O BoukeuThg Acukwoiag Touv AKEA - Apiotepdg DoiBog
KAnpidng viréBahe onig 31.3.87 mapaitnon anwd 1o afiwpa Tou
BoukeuTn). ZTn kevwBeioa Bion avaknpixOnke BovAcuTthg o
TPWMTOG ETMIACXWDY TOU 18I0V KOPPOTOS OTIG YEVIKES EKAOYES
10 Tng 8.12.85 yia Tnv ekhoyikr] mepipépaia Acukwaiag XpioTog
Névag. H ovakipuén auTh £yive oOpdwva pe 1o Gpbpo 3(2)(a)
Tou Népou 9586. O arrnTig TpooBaAie Thv avakrpuin auTh
yia Tov Aéyo 611 To GpBpo 3(2)(a) avrikeiTal, katé Tnv yvaoun
TOoU, Tpog To "ApBpa 66.2 Tou ZuvTdypPaTos.

15 To AvidToTo AikaoTiplo, omoppimtoviag Tnv EkAoyixi
Aitnon, amopdvbnks, Sladwvolviwvy Twv  AKAOTEV
Anpntpiadn, Mikg kar Kodppn (Tnv oxerikr amégaon g
pelopngiag e&€dwoe 0 AIkaaThg k. MikAg).

(1) To Zovraypa Sev emB&AAe Ty vI0BETRON oTTOI0LBATTOTE
20 guykekpipévou ekAoyikol cuvoripartos. To "‘ApBpo 66.2 wpétre
va epunveuBr kortd TpoTo, Tou va ouvéba TOGO pE TO
mAsloPNPIkG odoTnpa, wou ioxue, 6Ttav Beom{oTrav TO
Lovraypa, 000 kal pe To avoAoyikd ekAoyIKS obaThua, TTou

tOXUEI TWPG. .
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(2) Zoppwva pe TO avaroyiko EKAOYIKO GUOTNUO, KOl GTNV
wepiTwon, oWwg n TWapovoa, Tou TpoBAémeral amd TO
GpOpo 3(2)(a) Tou Nopou 9586, To aTopo, 1Tov Ba koTaAaBe:
kevw Deioa BoukeuTikn £Bpa ekAiyeTan TpokaTaBoMkG KaTd
TIG Yevikég BouleuTikés ekhoyég, Tou TponyiBrnkav Tng
kKeviboewg TnNg Bouvleumikng £8pag ko n exhoyny Tou
OpPIOTIKOWOIEITGI, Xwpis véa Yrdodopia, av cuvTpéxouv ol
TpolTroBioeig Tou ev Adyw Gppov 3(2){(a).

(3) Aev eivan buvoréd va Bewpnbi 6T To ‘ApBpo 66.2
emBaMer T Sievépyaia Ynoodopias yia avabefn Tou
BoukevTh), TOu Ba kKataAdBe kevwBctica BouvheuTikn €bpa,
67av 0 BouleuTig QUTAG £xe1 15N exAeyH.

{(4) OwoixdAmoTe GAAN eppnveia Tov "ApBpou 66.2 Ba
obnyodoe ovo amapédexTo gupmipacpa 6T To ‘ApBpo 66.2
atrokAgiel Tiv LIOBETAON aTTd TV BouA TWV AVTITTROCWTTWY
avaroyiKoU EKAOYIKOD OUOTAUGTOS.

H ExAoyiki} Aitnon amroppitrrerar xwpis
omorabnimoTe biarayn yia éfoba.

Nivakag avagepopivov amoPpaoswy;

Mpoéedpos Anuokparticg v. BouArdg Avrimrpocdmwy (1986} 3
AAA. 1439,

(This is an English translation of the editorial note)

Constitutional Law — House of Representatives — Filling of a

vacancy — Constitution, Art. 66.2 — The Filling of a Vacant
Parliamentary Seat Law, 1986 (Law 95/86), section 3(2){a) — It is
not inconsistent with Art. 66.2 of the Constitution.

Mr. Phoebus Clerides, a member of the House of Representatives
of the political group «AKEL - Aristeras for the District of Nicosia
submitted on 31.3.87 his resignation. He was succeeded by Mr. Ch.
Petas, the first unsuccessful candidate at the last parliamentary
elections of the said political group for the said District. This was done
in virtue of section 3(2){a) of Law 95/86. The applicant impugns by
means of this petition the ascent of Mr. Petas to the aforesaid seat.
The basis of the petition is that the said section is inconsistent with Art.
66.2 of the Constitution.

Held, dismissing the Election Petition, Demetriades, Pikis and
Kourris, J J. dissenting: (1) The Constitution does not provide for a
particular electoral system. Art.66.2 should be interpreted in such a
way, as to be compatible both with the majority electoral system and
with the proportional representation system.
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(2) In accordance with the proportional representation systermn now
in force and in a case such as the sub judice one the person who takes
avacant seat is elected a priori at the general parliamentary elections,
which preceded the vacancy of the particular seat and the election is
finalised, without new voting, if the prerequisites for the application
of section 3{2)(a) are satisfied.

(3) It is not possible to interpret Art. 66{2) as imposing a new
voting, as a prerequisite for the ascent of the person, who will take the
vacant seat, when such person has already been elected.

{4) Any other interpretation of Art. 66.2 would lead to the
unacceptable conclusion that Art, 66.2 prevents the adoption by the
House of Representatives of the electoral system of proportional
representation,

Election Petition dismissed.
Cases referred to:

President of the Republic v. House of Representatives (1986) 3
C.LR.1439.

Exhloyikn aitnemn.

EkAoyikfy aitnon evavriov Tng ekAoyrs Tou kab’'ou n
aitnon Ap.1 wg BovAeTo Tou AKEA - ApioTepag yia Tnyv
eKAOYIKN TTEPIPEPEI AcLKWOTOG.

O arrnTRS EpPavioTNKE AUTOTTPOCMTIWS,

Xp. AnpnTp1adng kai A, Mamaiwdvvou, yia Tovg kad’wv n
aitnon 1 ko 2.

IT. ZovhiwTn (Ka), Mevikdg ElcayyeAdéag Tng AnpokpoaTiag,
kat  N.  XapoAdaumoug, Av@Tepog Aiknyopog  TnS
Anpokpariag, yia Tov kad’ouv n aitnon 3.

M. XpioTogdidng kai E. EvoTaBiov yia tnv Bouddj Twv
AVTITIPOOWTIWV WG EVOIGPEPOHEVO PEPOS.

M. XpioTogidng yia Tov AfpOKPaTIKO ZuvayepHd KAl TO
AnpoxpaTikd Koppa wg evdiagepopeva pépn.

E. EvoraBiov yix-TO0 XoowohoTikd Képpa EAEK wg
evbiagdepopevo pépog.

Cur. adv. vult.
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TPIANTADYAAIAHEZ Mp.: H trapodoa amédaon ivar n
amédacn TNG TAziopnpiag Tov Aikaornpiov, 1oL
atmotedeiton atmo Toug AikaoTtég [ MoAaxTd, A. Awpn, A.
ZTuAlavidn kai gpéva.

O aitnTig TTpooBdaiier Tnv avakrpuén, amd Tov ‘Egopo
Exhoyris Tng ExkAoyikig Mepidpépeiag Agukwoiag, oTig 2
Ampidiou 1987, Tou Xpiorou Méra wg BouvkeuTr] Tou AKEA -
ApioTepd.

Kara 11 BovAeuTikég exhoyég aTig 8 AekepBpiov 1985 o
XpioTog Mérag dev e§eAéyn BovAeUTHS, CAAG ATAV O TPWHTOS
emMAQXWV TOU OuVBLOOPOU AKEA - AploTepd yia Tnv
eKAoYIKN) TrepidpEpeEla AeUKwOoiag,

Z1i6 31 MapTiou 1987 o BouvAeuTis Tou AKEA - AproTep&
Yo Tnv ekdoyikf Tepipépeta Asvkwoiag MoiBog KAnpidng
utréBade TNV TaPaiTROR Tov ohpdwva pe To Gpdpo 71(8)
TOU ZUVTAYHOATOS Kai f) £dpa Tou ekevwBn améd Tng 1ng
ATtrpiiiov 1987.

Zmig 2 AmrplAiou 1987 o KovoBouAeuTikGg EKTTpOOWTTOS
Tou AKEA - Aplorepd, Elekiag MNatmraiwdvvou, €oteide
emoToAn otov MNpéedbpo TG BouAng Twv AvTiTTpoowITwv
atrd Thv oTroia MPOEKLTITE gadws 6T o XpioTog TNéTag
e€akoAovBovoe va aviikel oto AKEA - ApioTepd.

H avakipuén Tou Xpiotou Méta wg Bovieut) oTn Béon
Tou @oiBou KAnpidn &yive dbuvépe Tou Gpbpouv 3(2){(a) Tou
mepi MAnpwoews KevwBeiong BouAeuTikng ‘ESpag Nopou
ToU 1986 (Nopog 95/86) To otroio wpoBAETEe O6T1:

L3 T ) T TSP URE
«(2) Eig TRV TEPITMTWOIY KATA TNV oTroiav 0 BovAguTtng
TOU OToIOL N €dpa ekevadBn efnkoAovBn xard Tov
Xpovov katd Tov omoiov n édpa ekevwBn va avikey eig
™y & T BouA Twv AvVIITTPOOWMTWY TTOMTIKAV
KOPUQTIKAV OpAda TOU KOpPpATOS 1] TOL CUVOCTTIGHOD
Koppérwy  wg vmophidlog Tou omoiov e€eAéyn,
dievepyeiTa QVOTTAN PWHATIK ekAoyn dvev
pnopopiog, Sniadn-
«(a) n ébpa wWAnpoUTar umd TOUL apiowS
akoAouBo0vTog geipdv emTuxiag Kal pn exAeyévrog
vTToYNgiov Tou GUVBUAOHOU TOU KOPPOTOS R TOU
JUVAOTIIOHOD KOUUATWV £IG TO OTTOIOV ] £1G TOV 0Toiav
avijkev n kevovpévn édpa, ep’6oov o0TOG Eivar ev (wn

176

10

15

20

25

30

35



5

10

15

20

30

35

1CLR. Angelides v. Peta & Others  Triantafyllides P,

kon eEakoAouBei va avikn €1§ To idlov kGppa f Tov idiov
CUVQOTTIOUOV KOPPATWY. ’

................................................................................

O airnTAg 1oxLpileTal 6T n avakApuén Tou XpioTou MNéta

" wg BovAeuTH TPETTEl v aKLPWBR WG AVTICUVTAYPOTIKY,

yiati n mpoavagepBeioa Tpdvoia Tou apBpouv 3(2)(a) Tou
Noépou 95/86 mapaBidle 1o ‘ApBpo 66.2 Tou ZuvTdypartog
TO oTToio TPOBALTE! 6TI:

’

2. KevwBeioa 8ovAeuTiky £5pa mAnpoULTOl &)
avamANPWHATIKAG  EKAOYNG  dIEVEPYOULPEVNGS  EVTOG
TPoBeopiag TECOQPAKOVTA TTEVTE TO TTOAU NUEPWV QT
TNG KEVWOEWS EIG Npepopnviav kabopilopévnv vTé Tng
BouAhs Twv AvTimTpoom .

Fevvaran To epdTRPa av To "ApBpo 66.2 Tou ZuvTaypaTOog
amoxkAeier  pOBpion  Tou  Béparog TNG  TANPWOEWS
kevwBeiong BouleuTikilg Edpag pe Tov TpOTO TOUL
TpoBAémer oo To GpBpo 3{2)(a) Touv Népou 95/86.

To "ApBpo 66.2 Tou TuvtdypaTog TTPETEl va epunvevdn
KQTG TPOTIO, TTOL Va PNV ATTOKAE(El T LI0BETROT EKAOTOTE
amo Tnv BouAl Twv AVTITIPOOWMTIWV TOU EKAQYIKOU
ovoTiparog, mou kaBopileTal pe Tov EkKAOYIKS vépo, TTov
yneideral arwé Tnv BovAn Twv AvriTrpoowTiwv Kot TRy
aoknon Tng vopoBeTikAg efovoiag TG cOupwva pe To
‘ApBpo 61 Tou ZuvTAYHQTOS.

To Zivraypa ev emBAAAel TNV L10BETNON OTTOI0LOATIOTE
GUYKEKPIHEVOU EKAOYIKOD CUOTHHATOS KAl WS EK TOUTOU TO
‘ApBpo 66.2 mpimer va epunvevdr kard TpoéTTO, TTOU VO
CUVADEl KOl PE TO TIAEIOPNPIKO EKAOYIKO OLOTHPG, TTOU
epappdlero, drav apXIoe va toy0el To ZOvTaypa 1o 1960 ko
HE TO OVOAOYIKO £KAOYIKO gUoThpa, Tou epappdleTan
Twpa duvapel Twv eI EkhoyhRg Medwv Tng BouAng Ttwv
Avrimrpogwmwv Nopwv 1979 - 1985.

ZOpdpwva pe To avaroyikd ekAoyIkd oboTnpa, KAl gTnV
TEPITTWON, 6TTWG N Tapovoa, Tou TpoBAéTeTal amd To
GpBpo 3(2){(a) Tov Nopouw 95/86, To GTopo Trow Ba KaTaAGEE!
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kevwBeioa BoLAELTIKA ebpa ekAEyETO TTPOKATABOAIKG KOTG
Ti§ Yevikés BouAeuTikég exAoyég, TTou Tponyhbnkav TG
KEVWOEWS Tng BouvAeuTikAg €6pag ko n ekAoyn Tou
OPIOTIKOTIOIEITAN, XWPig vER Yrigogopia, av guvTpéxouv o
Tpo0UTToBéoEIg Tou ev Abyw GpBpou 3(2) ().

Kard mn yvopn pog 1o ‘ApBpo 66.2 Tou ZuvrdypoTog
atrookoTel va diaodadioel OT1 kevwBeioa BovAeuTikn £bpa
bev Ba Tapapeivel Kevh, aMd Ba TAnpwBei pioa oe
TPOBeCHia COPAVTATTEVTE NPEPWV, Kal eELTTAKOUETAI OTI
avamAnpwpaTikl ekAoyf) Ba SievepyeitTal pe Yndopopia
pévo oTav TouTo givan avaykaio, §516Ti Sev eivon duvartd va
Bewpn O 611 10 ev AbYw "ApBpo 66.2 emB&AAE TN dievépyeix
Ppnodopiag yia avadea€n Touv BovAeurd, mov Ba
kaTaAd8e kevwBeioa BouAeuTiki £6pa, 6Tav o BouvAeuThg
auTog £xel AbN ekAeyr], obpdwva pe To avaroyikd ekAoyikd
ovoTNpa, Katd TIG Yevikég BouAeuTIkéG ExAOYEG, TToOUL
mponyndnkav Tng kevaewg Tng BouvAeuTikAg édpas.

OmoiadnmoTte &GAAn gpunveia Touv ‘ApBpou 66.2 Tou
ZuvraypaTog Ba onyoloe oTo aTapGdekTO GUUTIEPOCOUQ
6T pe 1O va KeBIOTG vTOXPeWTIKA Trv &KAOYH pE
Ynodogopia yia whfpwon kevwdeiong 8ovAeuTikng £dpag,
KOGTG TpOTO avep&ppooTOo OTa TAQICIa avaAOYIKOD
OLOTApOTOG, TOo &v Adyw ‘ApBpo 66.2 atrokAcgiel Tnv
vioBéTnon amd Tnv BouA Twv AVTITTpoc@Twy avaAoyikoo
EKAOYIKOU CUOTHNOTOG.

0g¢ &k TovTOU TO &pBpo 3(2)(a) Tou Nbépou 95/86 Sev
gival ovtiBeto | aovppwvo pe To ApBpo 66.2 TOUL
Tuvraypatog kal f avakipuén Tou Xpiotou TléTa wg
BouAeuTr] bev eival GKLPN AGYW AVTICVVTAYPATIKOTNTAS KOl
n Tmapoloa eKAOYIKN QiTNON GoPPITITETAN, GAAG Xwpis va
emdikacOolv £é§oda evavTiov Tov crTnTH.

MNIKHZ, A.: H ambgaaon auTtr annxel, ekTdg amd Tig dikég
pou, kai Tig B€0e1g Twv aSEApV AIKaoTav A. AnpnTprddn
kot A, KoOpprn.

Tov MdpTio Tou 1985 0 BouAeuTeig Tou AKEA - ApioTepag,
kK. ®oiBog KAnpidng, uméBoAe wapaitnon amwd TO
BouAeuTikG aiwpa pe ypatth SAAwon Tou, ZOpdwva pETO

An English translation of the judgment of Pikis J. appears at pp.

183-187 post.
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GpOpo 71 Tou ZuVTAYHATOS 1 BOUAEUTIKN £0Pa TTOU KATEIXE
Tapépeve kev. To apBpo 71 Tou ZuviGyHOTOS TTPOVOEI:

«71. H £é6pa BouAeuTo kevolTau:
(@) Ai& Touv BavéTou auTol,
{8) 616 TG eyypGpov TTapaITHoEWS GUTOD,

. y) 81k Tng emedeloEWS OIGOATTIOTE naplmwoawg EK
Twv avapepopévwv £ Tag Tapaypagous (y) kal (5}
TOL GpBpou 64 1§ Bi1& TG amwAciag Tng 1Bayeveiag TNG
Anpokpariag, ko
(8) 81& TN avaAPews cxf,swpa*rog 1} Béoewg ek Twv v
apBpw 70 avagepopivwv.»

To Xovraypa Tng Kumprakrg AnpokpaTtiag opider 6T
kevwBeioa BouAeuTikn £6pa TTAN PUOVETRI pe
cxvonﬂ\r]pwpaﬂxq exhoyn. H Trapé:ypacpog 2 Tou GpBpouv 66
TIPOVOEI:

«66.2 KevwOeioa  Bouheumikrp  £6pa AN povTa
o ava’n)ﬁqpmpaﬂxqg eKAoYRG dievepyoupévng evrog
TpoBeopiag TECOAPAKOVTA TTEVTE TO TTOAD NUEPDY OTTO
TNG KEVWOEWS EIG NUEpOpnViav kaBopifopévnv utrd Tng
BouAng Twv AVTITTPOOMTrwv. »

Merd v kaBiépwon Tou avoloyikoD ekAoyikol
ovoTApaTog n BouvAl TpooTrdodnoe va karapynoel o Beopd
TNG QvamANPWPOTIKAG EKACYAS YIG Tnv  TARPWON
KEVOUHEVNG BOUAEUTIKNG £6pag HpE TPOTOTTOINON TOUL
GpBpov 66.2 - O fepi s lNpwtng Tpormomonjosws Tov
Zuvrayparos Nopos tou 71986, O NoOpog knpLXOnke
OpOPWVA QVTICUVTAYHATIKOG ETEIDr) dev ouvirpexav o1
avaykaie§ TwpolwoBEoelg yia Tnv TpPOTOTOinGn TOUL
Tuvrayparog - flpéedbpogs Tng Anpoxparias v. BovArs Twv
Avrimpoowmwv®.

Me perayevéorepo  vopo, Tov  [lepi  MMAnpwoews
KevawBeiong BouvAeuTikAg ‘Edpag Nopo, 1986 (95/86) - yiveTal
mpoomaBeia yia TARpwan kevwBeiong BouAeuTikAg £dpag
£€w a1md Ta MAaioia Tov apBpou 66.2. Mapdio o o véog
vOpOG KGpvel PPacTiki avadopd G QVOTTANPWHATIKE
eKAOYT|, ouvolaoTIKG TTpoKeEITal yia Siabox oTo BouleuTiké

*(1986) 3 A.A.A: 1439,
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afiowpa. H «ekAoyri» yia Tnv oToia yivetar Tpovoia oTov
Népo 95/86 TtrepiopileTon kaTd OEIpPG TPOTEPAIOTNTOS
HETAE0 Twv emAaxOvVTWY BovAevTy Tou Képpatog orto
omroio aviKE n £dpa oTnv exAoyikl TepidpépEia TTOU
LTTPETOUOE 0 BoLAELTAG TTOL KaTEIXE TNV £EBpa (GpBpo 3(2}
TOou vOHOoU).

Me 8don Tig TTpovoieg Tov vopou autol Tov K. KAnpidn
d1adéxBnke oro BouvAeuTikd aiwpa o k. Xpiotog Méracg,
TPWTOG £MAAXWV LTTOWAPIOG BOVAELTAS TOU KOUPATOS
AKEA - ApioTepdg oTnv ekAoyikf TTepidpépeia Aevkwaoiag. O
kK. [Mérag avaknpOxBnke BouvAevTAS TNG  EKAOYIKAS
mepipépaiag Asukwoiag  xwpig T dievipyeia
avamAnpwpaTtikig ekhoyns. AladéxOnke pe Tov TpéTTO QLT
Tov K. KAnpidn oto BouvAeuTiké adiwpa.

O «. MavAog AyyeAidng, évag ammd Toug ETIAGXOVTES
BovAeuTég TOL AnpokpaTiko® ZuvayeppoU OTnV eKAOYIKN
TepIPEPaI  AtuKwoiag, apgploBnTel pe TRV TTapoloa
EKAQYIKI} aiTnon TNV £yKUpOTNTA NS avaknpuing Tou K.
MéTa oe BovAeuTn, KOu {NTA -

(a) TNV akOpwon TNG avakrpuing Tou o BouAELTA, Kal

(8) bBr)dwon Touv AikaoTnpiov 6T N} £dpa TTow kaTEIXE O K.
KAnpidng mapapével keve. '

H aignynon Tou k. Ayyehidn eivar 671 o Nopog 95/86 dev
vopigoTroiei Tov k. Méta oto BovAeunkd aimpa 16T 0
vOpOG auTOG TTPOOKPOUE! KAl Eival avTiBETOg pe TIg pnTéS
drataterg Tov aplpou 66.2 Tov Zuvréyparos.

H Tevixdég Ercoyyehéag Tng  Anpokpariag 1rou
EKTTPOOWTNOE Tov "Edopo ExAoyAg, 6TTwg kai o1 iknydpol
NG BouAng kai Twv KowoB8ouAeuTikwv KogpdTwy Kal Tou K.
MNMéta, vmooTApi€av 6T o vopog dev avTiBaive Tig TpOvoIEs
TOU GpPBPOL 66.2, 00TE AVTIOTPATEVETAI TIG CUVTOYHOTIKES
oUBPICEIG YIa TO EKAOYIKO OUOTNHA. TO KEVTPIKO ONUEIO TWV
£10NYROEWOV TOUG PTropei va suvoyodr ws e€fg:

Edpdoov 0 ouvTaypaTikGg VOHoBETNG adrivel THV EMAOY(
TOU eKAOYIKOU OUGTAPOATOG OTOV KoivO vouoBETn, Tn BouAq
TV AVTITTPOOWMTIWY, Of OUVTAYHOTIKEG TTPOVOIEG, TIOU
puBpifouv TNV TAQpwon kevwBeiong BovAeuTIKNS Edpag pE
™ devépyela avaTrAnpwpaTikig eKAOYAG, TPETEL va
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eppnvevBodv pe TPOTIO, TTOU VG PN avTICTPATEOETAI TNV
evxépeia Tng BouAns va kaBopioel o ekAoyiké cvoTnpa. Kai
bedopévou 611 n BouA LoBéTnoe To avaioyikd oOOTNHG .
mou be oupBIBAZETON PE TNV TTEPIOBIKA TTpOOPLYF oTOV Aad
yia tnv TAjpwon KevwBeiong ‘Gou?\w'rmr]c; £dpag, o1
npovomg TOL GpBpou 66.2 Tpimer va Eppr]v&:ueouv
BIOOTAATIKG, DOTE V& oUVABOLV pE To exAoYIKS olboTnpa,
mou £xel vioBeTnOEi.

O 6pog «ekAoyi», vTToaTHPIXOnke, oro &pBpo 66.2 dev
euTTaKQVEl ATaPAITATWS TTPOOPUYF OTO EKAOYIKO CWOPO
yia Tnv A pwon kevawBeiong BovAeuTikig £6pag kan pTropei
va ouvaptnBf pe odotnua  emAoyhs HeTaED  Twv
emMAaXOVTWV BOUAELTOV ToU KOPHPOTOS, OTO OTTOI0 AVIKE N
Bou?\aumn £bpa. ‘

To Baoiké ep®OTNHQ gival KATA OGO O wpovou:g TOU
apBpou 66.2 emibéxovral oroiavEATOTE EppnvEia GAAN QT
Ekeivn, mou emB&Me1 TR Sievépyaia avamAnpopaTikis
exdoynig oty mepipEpeia, OV LTINPETOVOE O BovAeLTRS,
mou KkaTteixe 7o BouvAevTikG afiwpa. O 6pog «ekAoyr»
amapaiTiTwg  efummakovel  emAoyn _ perafd Buvo n
TEPIOOOTEPWY TRPOCWTIWY 1 TTpaypGTwv*. H évwoia Tou
Opou «ekAoyry» eival aképa Mo kabopiopévn, 6Tav adopd .
TNV avadei{n TpoodTrou ) TpoowTrwy O TTOAITIKG adiwpa.
I nuaivet ekAoyn ortd TO EKAOYIKG OWpa OE TTOAITIKG adiwpa.
‘ANMwote, TO 8ikaiwpa ekhoyrig BovAcutwv  avikel
QTTOKAEIOTIKG OTO EKAOYIKG owpa (GpBpo 62.2 Tou
YuvréypaTog). :

ETUpOAOYIKG KQi TEAECAOYIKG EPHUNVEVOHEVOS O OpOS
«aQVOTANPWHATIK €KAOYH» TTOU amavidTar oTe GpBpo
66.2, emBG&GAAEl TTPOOPLYR OTO £KAOYIKO OWHA yIa TV
n?\r’]pcuor] kevwBeiong BouvAeuTikAg €dpas. To yeyov()g omn
auth vtMpée n Trpoﬁson TOU cuwaypornxou vopoBérn,
KOTaPaiveTal kKol amd TRV ETOpevn ﬂapcypaq)o TOU
apBpou 66 (Tapdypado-2) wou opilel OTI O TEPITITWON
avaBoAnS TNG avaTTANPWHATIKAS EKAOYAS YIa 0TTO100ATTOTE
eonpeTikd kal ampOBAeTTTO Adyo (0£10pdS, TAAPHLPES,
YEVIKR embnpic), n exAoyr| dievepyeitan TRv avTioToixn pépa
™S emopevng £85opGdag. H Sievépyeia avatmAnpwpaTikig
exdoyfis wg péoov Yla TNV - TAfPWOr  KeEvoU, TTou

*(BAéme Acbixd Trg [IPOUAZ, Aekixd Trg viag EMnwvirs yAdooas, Tépog 2, xar Néo
A1k Anpnrpiou B. Anuntpdxou, éxSoon B).
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Snuiovpyeitan ornv moAimikfy Efovoia, dev meplopileTal
pévo atn BouAf Twv AvTiTTpoodTrwy, aAMG eappdleTal kat
ot kGBe TEPIMTTWON ekAGyIpou adubdpartog. To Zovraypa
TPOVOEI QVaTANPWHATIKA EKACYA YIO TRV TApwan Tou
kgvol ou dnpiovpyeitar 6tav To adimpa Tou Mpoédpou
TaPOPEIVEL XWPiG popéa (GpBpo 44.4). Me Tov idio TpdTTO
TANPWVETON KevwBeioa BovAeuTikh £6pa ornv KovoTikn
Tuvidevaon (GpBpo 97.2). H mAjpwon afkdpatog He
avomAnpwpaTik ekdoyr) amoBAémer otn Siadpdraln Tng
Kuplapxiag TOU EKAOYIKOD OWHATOG va oOpiler Toug
QVTITTPOCWTTOUS aTnv oAtk e§ovoia.

Agv TTapayvwpifoupe 0TI TO AVOAOYIKA EKAOYIKO oOaTn O
dev evappovileTal ebkoAa pe TG TTPOVOIES Tov GpBpou 66.2.
AuTO Opwg dev amroTeAei Adyo yia va Trapakaug8oiv pnTég
biataéeig Tov Zuvraypatog. To Livraypa amoTeAei Tov
vtrépraro  vopo  (GpBpo 179) kai 1o Bepédio TG
ouvraypoaTikis Tafews. To Kumrpiakd, omwg kal kabe
ZOvraypa, atmoTeAei Siaxpovikd Keipevo, TTou TpETear va
EPUNVEVETONL PE TPOTIO, MOTE O TPOVOIEG TOU VO
evoppoviCovral  peE  TIG  PETOBOAOPEVEG  KOIWVWVIKES
ouvAnkeg. MapdAinAa, To Zivraypa opioBertel Ta TAaiox
TNG VORIBOTNTAG HEOQ OTA OTOIO OPEIAEl va EVEPYE Kal v
dpa k&Be Apxn TnG MoAiteiag. "OTav eTTOpEVWS Ot TIPOVOIES
TOL ZUVTAYHATOG givai oadeig, OTTwG oTnV TEPITTTWOoN TOU
GpBpov 66.2 yia iy Sievépyeia avamAnpwpaTikig EKACYRS,
omroiabfmoTe amékhion awd autég Be pmopei Tapéd va
odnyfoea otn hiaodAevon TNG cuVTAYPaTIKAG TAEEWS K
Tnv uvmovopevon Tou Kpdroug Aikaiov. H TAdpwan
kevwBeiong BovAeuTikrig £8pag KATG TpdTTO GAAC aTrd TN
BIEVEPYEIQ avaTTANPWPOTIKAG EKAOYNAS, CUYKPOUETAI HE TIS
pNTES S1IaTGEEIg TOL GpBpou 66.2 kal YIa Tov AdYo QuTO Eivan
QVTIGUVTAYHOTIKNA.

H Sievépyeia avamArpopaTikig ekhoyrig Sev emBaMeTan
povo atrd To apbpo 66.2 alG kal amd To Gpbpo 31 Tou
Tuvraypatog ou diaopailel wg avagaipeTo dikaiwpa
TOL TONITR TN ouppeToXrj ot KGBe exAoyr| yia Tnv oTroia
yiveral mpévoia oro Zovraypda. Kai n avarmAnpwpaTiki
eKAOYR) yia Thv omoia yiveran Tpévoia oto dpBpo 66.2
atoTeAei EKAOYN oL pnTG TPovoEiTanl amd To Tovrayua.
AEiZer va onpeiwdn} 6T To dikaiwpa, Tou eyyudral To Gpbpo
31 amoTeAei pépog Twv Bepehiwdhv SikanwpdTwy Kai
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eAevBep1dv TOU TTOAITN. Me Tov NOpo 95/86 rapaBialeTal To
Bepchidbes Sikaiwpa Tou kGBe pédoug Tou exAoyIKOD
CWPATOS TNG MEPKPEPEIAgE AEVKWOIaG va OUPPETAOXEI OTNY
avOTTANPWUATIKA EKAOYH Yia TNV TTAR pwon Tng BouvAeuTikAg

5 &dpag, ou éxal kevwln pe Tnv Tapaitnon Tou k. ®oiBou
KAnpidn.

KataAfjyouvpe 611 i avadafn tou k. Xpiotou MNéta oro
BovAeuTikd adiwpa eival Grkupn kol 6T N £bpa TTov KATEIXE
o K. KAnpidng mapapével, pETG amd TRV TAPQiTNOR TOU,

10 kevA.

AfTnon amoppimreral kara

mAsioyngiav xwpis biarayn
yia Ta é€oba.

(This is an English translation of the judgment of Pikis J.
15 appearing at pp. 178-183 ante).

PIKIS J.: This judgment reflects, apart from my views, those of
brother judges D. Demetriades and A. Kounrris.

In March 1985 Mr. Ph. Clerides, a member of the House of

Representatives of the political group «AKEL - Aristera», resigned

20 office by .submitting his resignation in writing. Upon his

resignation his seat in the House of Representatives became

vacant, pursuant to the provisions of Art. 71 of the Constitution
which provides:-

«The seat of a Representative shall become vacant -

25 (a) upon his death; '
{b) upon his written resignation;
(c) upon the occurrence of any of the circumstances referred
to in paragraph (c) or (d) of Article 64 or if he ceases to be a
citizen of the Repubilic;

30 {d) upon his becoming the holder of an office mentioned in
Article 70». :

The Constitution of the Republic of Cyprus lays down that
whenever a vacancy occurs in the House of Representatives, the
seat is filled by a by-election. Specifically para.2 of Art. 66

35 provides:-

«When a vacancy occurs in the seat of a Representative such
vacancy shall be filled by a by-election to be held within a
period not exceeding forty-five days of the occurrence of such
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vacancy on a date to be fixed by the House of
Representativess

After the adoption of the proportional system of electorai
representation, the House of Representatives tned to abolish the
institution of a by-election as the means of filling the vacant seat of
a Representative by amending Ant. 66 2 of the Conshtution-First
Amendment of the Constituton Law, 1986 The law was
unanmimously declared unconsttutional in the absence of the
necessary prerequisttes for the amendment of the Constitution -
Prestdent of the Republic v House of Representatives*

By a subsequent law The Filling of a Vacant Parhamentary Seat
Law, 1986 (95/86), an effort 1s made to provide for the filling of the
vacant seat of a Representative outside the framework of Art 66 2
Notwithstanding verbal reference to a by-election, in substance
the law provides for succession to a parliamentary seat The
«elections to which reference 1s made is confined among
unsuccessful candidates of the political party to which the seat
belonged, in the electocal distnct where the Representative whose
seat became vacant served (s 3(2) of Law 95/86)

On the basis of the provisions of Law 95/86, Mr Clendes was
succeeded to parhamentary office by Mr Chnstos Petas, the first
unsuccessful candidate at the last parliamentary electons. of the
pohitical par'y «<AKEL - Anstera», in the Nicosia District Mr Petas
was proclaimed a member of the House of Representatives for the
Nicosia district without a by-election Thus the vacant seat was
filled by Mr Petas succeeding Mr Clendes to office

Mr Pavlos Angehdes, one of the unsuccessful candidates of
Democratic Rally in the electoral district of Nicosia, disputes by the
present application the validity of the ascent of Mr, Petas to office
and seeks (a) The annuiment of the act by which he was declared
a member of the House of Representatives, and (b) A declarahon
that the parhamentary seat held by Mr Clendes remains vacant

In the submission of Mr. Angelides, Law 95/86 does not
legiirmize Mr. Petas to office because it conflicts and 1s inconsistent
with the express provisions of Art 66 2 of the Constituton. The
Attormmey-General of the Republic who represented the Election
Commissioner at the last Parhamentary Electon and the

*(1986)3CL R 1439
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advocates who represented the House of Representatives and the
political parties represented in the House and Mr. Petas.
contended that the law does not violate the provisions of Art. 66.2
and does not defy the constitutional scheme of electoral
representation. The central point of their submissions may be
summed up as follows:-

Given that the constitutional legislator left the choice of the
electoral system to the common legislator, the House -of
Representatives, constitutional provisions regulating the filling of u
vacant parliamentary seat by the holding of a by-election, must be
construed in a manner that should not run counter to the amenity
of the legislative chamber, to determine the electoral system. And
provided that the House adopted the system of provisional
representation that is incompatible with periodic recourse to the
electorate for the filling of a vacant parliamentary seat, the
provisions of Art. 66.2 should be broadly interpreted in a manner
compatible with the electoral system that has been introduced.

The term «elections, it was argued, encountered in Art. 66.2
does not necessarily imply recourse to the electoral body for the
filling of a vacant parliamentary seat and can be reconciled to a
system of selection among the unsuccessful candidates of the
party to which the parliamentary seat belonged.

The basic question is whether the provisions of Art.- 66 2 canbe
reconciled with any interpretation ‘other than the obvious one of
requiring a by-election as a means of filling a parliamentary seat
that becomes vacant. The term «exhoyf}» (election) necessarily
imports amenity to choose between two or more persons or
objects. The meaning of the term «exAoyn» (election) is more
seftled still when used in connection with the return of a person or
persons to political office. [t connotes choice of the Representative
by the electoral body. We may remind that the right to choose
Representatives to the House belongs exclusively to the electoral
body (Art. 66.2 of thé Constitution).

Etymologacally and teleologically interpreted the term «by-
election» encountered in Art. 66.2 requires recourse to the
electorate for the filling of the vacant parliamentary seat. That this
was in the contemplation of the constitutional legislator is also
evident from the ensuing paragraph to para. 2 of Art. 66, para.3
that provides that in the event of a by-election being postponed
owing to extraordinary and unforeseen circumstances

1 L
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{earthquake, floods, general epidemic), such election should be
held on the corresponding date of the week next folloiring. By
elections as an institution of filling gaps created in the political
power is not confined to the House of Representatives but applies
to every vacuum occurring in electible offices. The Constitution
envisages a by-election in the event of a vacancy occurring in the
office of the President of the Republic {Art. 44.4). Likewise, a
vacant seat of a Representative in the communal chamber is filled
by a by-election (Art. 97.2). The filling of vacant electible offices
through a by-election aims to sustain the sovereignty of the
electoral body as sole arbiter of those who shall represent it in the
exercise of political power.

We do not overlook that the proportional system of electoral
representation cannot be easily harmonized with the provisions of
Art. 66.2 of the Constitution. This is no reason for by-passing
express provisions of the Constitution. The Constitution of the
Republic is the supreme law (Art. 179) and the foundation of
constitutional order. The Constitution of Cyprus, like every
Constitution, should be read and applied as a diachronic
document designed to serve lasting needs of society; it should,
therefore, be interpreted, whenever possible, in a manner
rendering it compatible with changing social circumstances. At the
same time the Constitution earmarks the boundaries of legality
within which every power of the State must move and act. Hence
whenever the provisions of the Constitution are clear, as those of
Art. 66.2, requiring the holding of a by-election, any deviation
from them cannot but upset constitutional order and undermine
the rule of law. Filling the vacant seat of a Representative in a
manner other than through a by-election conflicts with the express
provisions of Art. 66.2 and for this reason is unconstitutional.

A by-election as a means of filling a vacant seat in the House of
Representatives is not only warranted by Art. 66.2 but by Art. 31
of the Constitution too. Art. 31 safeguards as the inalienable right
of every citizen, the right to vote in any election provided for by the
Constitution. And, a by-election for the filling of a vacant seat in
the House of Representatives envisaged by Art. 66.2 is an election
expressly provided for by the Constitution. Itis worth recalling that
the right guaranteed by Art. 31 forms part of the fundamental
rights and liberties guaranteed by the Constitution. Consequently,
the provisions of Law 95/86 violate the fundamental right of every
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member of the electoral body of the Nicosia District to participate
in the election for the filling of the vacancy that occurred in the

House of Representatives with the resignation of Mr. Phivos
Clerides.

We conclude that the return of Mr. Christos Petas to the office of
Representative, in the House of Representatives, is void and
further that the seat held by Mr. Clerides remains, after his
resignation, vacant.

Petition dismissed by majority
with no order as to costs.
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