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1987 Fevruary 27
{STYLIANIDES Jj
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

HARA HOTELS LTD AND OTHERS

Applicants,

v

THE REPUBLIC OF CYPRUS THROUGH
1 THE DIRECTOR OF THE DEPARTMENT OF
WATER DEVELOPMENT
2 THE ATTORNEY-GENERAL OF THE REPUBLIC AS
REPRESENTING THE COMMITTEE AND/OR THE FUND
RELATING TQ THE WATERWORK FOR THE WATER SUPPLY
OF THE IMPROVEMENT AREA OF AMATHUS
3 THE IMPROVEMENT BOARD OF AMATHUS, C/O THE
LIMASSOL DISTRICT ADMINISTRATION,

Respondents

(Cases Nos 394/80, 408/80, 502/81,
91/82-100/82, 102/82 108/82,
127/82, 128/82)

-

Subsichary legislation — Ultra vires enabiing law — Principles goverming the
question — Prachce followed in modem statutes — Enumeration of
particular matters regarding which rules may be made ewithout prejudice

to the generality» of a foregoing power — Specific enumeration does not
circumnsenbe the general power

Taxation — «Tax» and «feess — Distinction — Basis of distinction

Constituttonal Law — Taxation —— Constitution, Art 24 — Fee — Does not
constitute taxation in the sense of Art 24

Zonsttutonal Law - Taxaton — Equahty — Consttution, Arts 24 and 28 —

In matters of taxation the legislative is allowed greater latitude and has a
broader power of classificaton than m other fields

Streets and Buildings — Building permit — Water supply — Powers and duties of
the appropnate Authonty — The Sireets and Bulldings Regulahon Law, Cap
96, as amended by Law 13/74, section 9(1)}{fe){x1), 9(3)e} and 4(1)
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Admunistrative Law — General principles — Appheation of Regulations before
their publication — Relevant decision null and void

Water Supply — The Government Water Works Law, Cap 351. as amended
by Laws 129/68. 51/71, 1/77 — The rule making power of the Council
of Ministers — Section 4fe) and 24 — The Supply of Water to the Area
of the Improvement Board of Amathus (Grant of Right of Connection with
the Water Supply) {Amendment) Regulations — Regulatnon 3 — Intra
vires enabiing law — Neither repugnant to nor inconsistent with Arts 24 1
and 28 of the Constitution — Connection fees thereunder — Do not
constitute taxaton in the sense of At 24 — In any event not of a
destructive or prohibitive nature

On 16279 the Council of Mirusters decided in virtue of s powers
under sections 4 and 5 of the Government Waterworks Law, Cap 341, as
amended by Laws 129/68. 51/72 and 1/77. to construct waterworks
known as «Govermnment Waterwork for the Supply of Water for the Area
of the Improvement Board of Amathuss

On 303 79 there were pubhshed in the Official Gazete the «Supply of
Water to the Area of the Improvement Board of Amathus (Grand of Right
of Connectton with the Water Supply) Regulations. 1979» Reguianon 3
prowided for the payment of £500 per donum and rateably for part
thereof as connection fee with the water supply of the aforesaid
Waterwork by the owner or possessor of immovable property within the
area of the Improvement Board of Amathus

The said Regulanon 3 was repealed and subsututed by a new
Regulation 3* by the «Government Waterwork for the Water Supply of
the Area of the Improvement Board of Amathus {(Grant of Right for
Connection with the Water Supply) {Amendment) Regulations published
on 16 5 80 theremnalter referred 10 as «the 1980 Regulations»

The apphcants in these cases are the owners andfor possessors of
houses andfor flats wathin the area of the Improvement Board of
Amathus

The factual situation and the pomnts of law raised are identical in all
cases, except cases 394/80, 408/80 and 98/82

The factual situation in all cases. except the said three cases, may be
bnefly descnbed as follows On completion of the aforesaid Waterwork
the applicants were requested to pay the connection fee calculated in
accordance wath «the 1980 Regulationss

The applicants in the aforesaid cases subrmtted that (a) The «1980
Regulations» are ultra wires the enabling law as they provided that the fee

* Quoted atpp 626 627 post
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would be assessed «per donum of property according to the Town
Planning Zone to which such property belongss and in addition the
«additional connection fee of £100 for 100 square meters of the total
floor area of the storeys of the proposed building or rateably for part of
such arear whereas the Law does not give the nght either to differentiate
between donums of land or to calculate the fee on the basis of the floor
area or 1o combine such methods (b) The mmpostion of the fees in
question 15 contrary to the prowiso to section - 24{2) of the sad laws, (c)
The fee ts of a destructive or prohibitive nature and, therefore, contrary to
Art 24 4 of the Constitution and [d) The sub judice decisions amount to
discnmination and infnnge the pnnciples of equahty and are, therefore,
contrary to Art 24 1 and 28 of tHe Constitution

It must be noled that the aforesard Regulahons were enacted i wirtue
of the powers of the Council of Mimsters under Section d{e)* and Section
24** of the Government Waterworks Law, Cap 341, as amended by
Laws 129/68 51/72 and 1/77

CASE No 394/80 The applicants, who are the registered owners of a
plot of land situated within the area of the lmprovement Board of
Amathus applied for a building permut for the erechon of a hotel The
permit was granted but on condition that the sum of £30,380 calculated
in accordance with «the 1980 regulationss be paid as water supply fee
The applicants paid the said sum under protest and when their request for
the return of the money was tumed down they filed the saud recourse It
must be noted that the decision 10 impose the said fee was taken before
the publication of <the 1980 regulations»

CASE No 408/80 The appropnate Authority approved the grant of a
bullding permit to the applicant for the erection of five multi-storey
buldings The decision was communicated to the applicant by letter dated
13 2 B0, whereby the applicant was requested to pay the fees under the
Streets and Buidings Regulations The applicant paid the said fees on
14 280 By letter dated 29 4 80 the applicant was requested to pay
£17,625 for water supply and £460 for electnhcation

Hence the present recourse The applicant contended that on payment of
the said fees on 14 2 80 the building permit became a final executory act and
therefore, it could not be completed or altered later Once again, the fee of

117,625 was calculated in accordance with «the 1980 regutationss before
their publication

CASE No 98/82 The applicant applied for a building permit with
respect to extensions and addiions to his house situated on land within
the area of the Improvement Board of Amathus As the apphcant was
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** Quored at p 630 post
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informed that 1n connection with such permut he had 1o pav £3.960. as
water connection fee. he filed the above recourse

Held. (1} The legal pnncipies govermng questons relating 1o regulatons
alleged to be ultra vires have been summed up n Papaxenophontos and
Others v. The Repubhe (1982} 3 CL R, 1037 ar p 1047 In modemn
statutes the practice 15 1o confer rule-makmg power by one general provision
empowering the rule-making Authonty to make rules «for camying out the
purposes of the law. followed by the enumeranon of cenain paricular
matters regarding which rufes may be made «without prejudice to the
generality of the foregoing powers In such a case the specific enumeration
does not circumscribe the general power Any regulation which comes within
the scope of the general power would be valid

The Counctt of Mmisters under Section 4 has the power to fin by
regulatons the fees and rates pavable i conmderanon of the water
supplied by the Republic or the benefut accruing from the water supphed
or any waterwork and in general of the services rendered by the Republc
relating 10 such supphes

Subsection (1) of Section 24 is cast i verv general terms The
provisions of subsection {2} are not restrictne of subsecnon (1), as indeed
15 expressly stated by the words «swithout preindice o the generahty of
subsection (1}» The challenged regulanons are necessary for carmying into
effect the law

Even assurming that the general power for rule-making given 10 the
Council of Mimsters by Subsechion [1) does not control the detaled
provision n Subsecuon (2). again «the 1980 Regulanonss are intra vires
Requlation 2(a) provides that the fees and rates and any other money
considerahon may be fixed («duvapivy va saBopioBoors) ether by
donum of land, or . rateably to the benefit which accrues or may accrue
to any person or any ownership by the water or any waterwork Such
«benefits 1n a highly developed tounst area. such as the area n question,
depends on the area and the zone in which the land is situated as well as the
area of the building erected or proposed to be erected «Proposed» building
sn the regulations means bulding for purposes of connection with the Water
Supply [t makes no difference whether it exists orit1s proposed to be erected

2) The words unter alia» m the proviso to secuon 24(2)(a) must be
given full effect In any event no matenal was placed before the Court to
substanttate the allegation that the fees imposed are beyond the
hmitations of the proviso.

{3) The distinchon between tax and fee 1s plam The reason for the
paytnent in the case of fees 15 the special benefit accruing to the
wndnadual, n the case of tax. the particular advantage. if it exists at all. 15
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an modental result of state action The connechon fees mn case of
waterworks do not merge with the general revenue but they are set apart
for the particular purpase [t follows that they are not tasation in the sense
of Ant 24 of the Consttuton Even assuming that such fees consututed
taxation the sub judice iees were not destructive or prohmtntive

{(4) The burden of proving the unconsututnonahty of a law 15 upon him
who raises it A taxation will be struck down as wviolanve of At 28 i there
15 no reasonable basis behind the classificanon made by 1t In maners of
taxation the legslatve s allowed greater lattude and has a broader power
of classification than in other hields (Antomades and Others v The Republic
(1977) 3 CLR 64t at 655) The fees w1 question are based on objective
reasonable cntena the extent of the land the zone within which u 15
situated and the area of the buiding standing or proposed 1o be erected
thereon

{(5) As regards case 394/80 (a) Under the Sireets and Buldings
Regulation Law Cap 96 as amended by Law 13/74 the appropnate
authonty on granting a perrmit for the erection of a new bulding has
power to mmpose a condinon for the supply of adequate and suitable
water (section 9{1)(b)(xi)} and shall not grant any permit under section 3
unless 1t 1s saushied that the applicant has complied with the provisions
relating to the supply and prowision of water contaned m this or any
other Law or n any Regulations for the tme being m force {Section
93)(b)) Moreover section 4{1} provides that «No permut shall be granted
under Section 3 of this Law unless the appropnate authonty s satsfied
that the contemplated work or other matter in respect of which the permit
15 sought 15 1n accordance with the prowsions of this Law and the
Regulahons in force for the tme being »

{b} It follows that the connection fee was a condition imposed lawfully
on granting the permit The rate, however was calculated in accordance
with «the 1980 regutations» which were not n force at the ime The sub
wdice deasion and the consequential collechion of the amount of £30,380
was contrary to law and, therefore, null and void

16) As regards case 408/80 ({a) The appropnate authonty could not
approve the 1ssue or granting of a butlding perrmt unless satsfied about the
comphance with the prowisions of the relevant legislahon for adequate
water supply and comphance wiath the prowisions of the Law and
Regulatons Though in the pnnted letter of 13 2 80 the condihon for the
payment of the connechon fees was not included, the apphcant cannot
vahdly assert that such a condihon was not smposed at the time of the
decision for the approval of the building permut -9 2 80 The pnnted leiter
of 13280 1s not the decision The omission to request the applcant by
this fetter of 13280 to pay the connection fees 15 not fatal for the
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Admurystration

(b} The sub judice decsion however has to be annulled for the same
reason as the sub judice decision in case 394/80

{7) As regards case 98/82 m view of what was said earher about the
statutory provisions n the Streets & Buldings Regulations Law and «the
1980 Regulations» in connectton with other cases this recourse fails

Sub judice decistons in cases
394/80 and 408/80 annuiled
All other recourses dismissed
No order as to costs
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Singer Sewing Machine Co v. The Director of the Department of
Inland Revenue (19781 3C LR 71. N

Road tmprovemen Dt v MissounR C 274U S 188
Thomas Walston v Joseph Nevin (18»8) 128 US 578

Allred Stores v Bowers (1959) 368U § 522

Recourses.

Recourses against decisions of the respondents to impose a fee
for the connection of applicant’s properties with the water supply
of Amathus Waterwork,

G. Cacoyannis. for applicants in Cases Nos. 394/80, 408/80
502/81. 91/82-100/82. 127/82 and 128/82.

E Michaelides with Chr. Hadjianastassiou. for applicants in
Cases Nos. 102/82 and 108/82

Ch. Kyriakides, Counsel of the Republic, for the
respondents

Cur. adv. vult.

STYLIANIDES J read the following judgment. In all these
cases there are common points of facts and law. On the
application of counsel and the approval of the Court at some
stage of the proceedings they were taken together.

The factual situation and the points of law raised are
identical in all cases except Case No. 394/80, 408/80 and 98/
82 and, therefore, | shall deal with these last three cases after
the determination of the others.

The applicants by means of these recourses seek the
annulment of the decisions communicated to each one of them
separately whereby a fee was imposed for the connection of

their respective properties with the water supply of Amathus
Waterwork.

The applicants are the owners and/or possessors of houses
and/or flats situated within the vicinity of Ayios Tychonas

10

15

20

30



w

10

15

20

30

3 C.LR. Hara Hotels v. Republic Stylianides J,

village, now within the area of the Improvement Board of
Amathus, outside the area of the Water Board of Limassol The
Water Board of Limassol has a duty to supply water only
within its hmits  As Amathus Hotel was bult in the area
Amathus Navigation Co pusruant to an agreement with the
Water Board of Limassol laid pipes 4" in diameter from the
boundanes of the area of the Water Board of Limassol upto
Amathus Nawigation Co pursuant to an agreement with
Amathus Hotel Subsequent to this and consequental to this
the Limassol Water Board supphed water to the properties of
the apphcants particularly descnibed in each case

Due to the rapid tounst development of the area the
formation of the Improvement Board of Amathus and the
expanding needs in water, the Council of Ministers by virtue of
its power under Sections 4 and 5 of the Government
Waterworks Law, Cap 341. as amended by Laws No 129/68
51/72 and 1/77 on 16279 by deasion published in the
Official Gazette under Notficaton No 26  Suosidary
Legislation, Part 1 1979 page 73 deaded to construct
waterworks known as «Government Waterwork for the Supply
of Water for the Area of the Improvement Board of Amathus »

On 23 3 79 the Government Waterwork for the Supply of
Water to the Area of the Improvement Board of Amathus
(Control and Admnistration) Regulations 1979 made by the
Council of Mirusters in virtue of their power under sections 4{a}
and 24 of the same Law, were published in the Official Gazette
under Notification No 51/79, Supplement No 3 pp 141-143
A Committee for the said waterwork was established by
Regulation 3 thereof

On 30th March of the same year the Government Waterwork
for the Supply of Water to the Area of the Improvement Board
of Amathus (Grant of Right of Connection with the Water
Supply) Regulations, 1979, were published under Notfication
No 56/791n the Official Gazette, Supplement No 3 Partl p 153

Regulahon No 3 prowided for the payment of £500 - per
donum and rateably for part thereof as connection fee with the
water supply of this Waterwork by the owner or possessor of
immovable property within the area of the Improvement Board
of Amathus This fee was payable on approval of the grant of water
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Regulation No.3 was repealed and substituted by the
Government Waterwork for the Water Supply of the Area of
the [Improvement Board of Amathus (Grant of Right for
Connection with the Water Supply) (Amendment) Regulations,
1980, published in the Official Gazette on 16.5.80 {hereinafter
referred to as «the 1980 Regulations»).

The new regulaton No. 3 reads as follows:-

«3. Oobkig eykpivetan urd TG EmTpomeiag, Ha
XOpNYATGl €15 1IBIoKTATV 1} K&TOXOV  GKIVATOU
1610k TNOiag  Kelpévng  EVTOG TG mePIOXAS  TOUL
ZupBovAiou BeAniwoewg ApabBolivrog dikaiwpa dia
oOvbeov petrd Tng vdarompopnBeiag Tou Ydatikol
‘Epyouv &v oxéoel Tpog TV akiviTov 1610KTNOiOV TNG
omoiag givan 1510KkTATNG 1} KATOXOG £Ti TN KATABOAR:

(1) BaoiKoD BIKAIDPATOG CUVBECEWSG KATG OKAAQV
KTAPATOG OvaAOYws TNG TToAeoBopIkAg ZWvng £1g TNV
omoiav TOUTO £UPIOKETO WS GKoAoLBwWG:

Zwvn Aikaiwpa Zuvdioews
KOTA OKGAG
B1 £175
B2 £1000
B3 £ 900
B4 £ 650
F £225
A £225
z £125

) emmpooBeTov Sikaiwpa ouvbioews ex £100 ava
100 TeTp. pETPa TOU CUVOAKOD cpBadold Twy opbdpwy
TWV TTPOTEIVOHEVWYV OIKOBOPWY | kAT avaioyiav diG
Hépog Tou epBadoL ToOTOLY.

{(«3. Whenever it is approved by the Committee, there
shall be granted to the owner or possessor of immovable
property situated within the area of the Improvement Board
of Amathus a right for connection with the water supply of the
Waterworks in relation to the immovable property of which he
is the owner or possessor upon payment:
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(i) of a basic connection fee per donum of land according to
the Town Planning Zone to which such property belongs as

follows:
Zone Connection fee per donum
Bl £175
B2 £1000
B3 £ 900
B £ 650
C £225
) £225
2 £125

{ii} An additional connection fee of £100 for 100 square
meters of the total floor area of the storeys of the proposed
building or rateably for part of such area»).

The Water Board of Limassol by letter dated 5.3.80 handed on
28.4.80 and 29.4.80 to all the consumers of water of the Water
Board in the area of Amathus, mcluding the apphcants, notified
them that on completion of the works of the Government
Waterwork for the area of the Improvement Board of Amathus the
Water Board of Limassol would cease supplying water to that area
and they were advised to apply to the District Officer as Chairman
of the Comrfiittee of the new waterwork for the connection of their
property with the Amathus Waterwork.,

On completion of the above waterwork the Chairman of the
Committee of the Government Waterwork of Amathus informed
each one of the applicants that the area was supplied with water
from the new waterwork and they were requested to pay the
connection fee. The amount of the fee imposed is mentioned in
each of the letters addressed to the applicants.

The connection fee imposed was in accordance with the
provisions of «the 1980 Regulations».

The applicants seek the annulment of the aforesaid decisions
imposing the connection fee on the {ollowing grounds:-

(a) «The 1980 Regulations» are ultra vires the enabling Law;

{b} The imposition of the said fees is contrary to the proviso
to 5.24{2) of the Law;
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{c) The method of imposition of the said fee is repugnant to
the Constitution in that it is of a destructive or prohibitive
nature and. therefore. contrary to Article 24.4 of the
Constitution:

(d) It amounts to invidious discrimination and infringes the
doctrine of equality and. therefore. is contrary to Articles 24.1
and 28 of the Constitution.

(a) ULTRA VIRES:

The decisions of the Administration has to be annulled and be
declared to be null and void and of no effect whatsoever if it was
based on invalid enactment. In the term «enactmenits it is included
statute and subsidiary legislation - (Christodoufou v. The Republic.
1R.S.C.C. I;Spyrouand Othersv. The Republic. (1973)3 C.L.R.
627).

The legal principles governing questions relating to regulations
alleged to be ultra vires have been summed up in the case of
Papaxenophontos and Others v. The Republic, (1982) 3 C.L.R.
1037, at p. 1047, as follows:-

«A sub-judice decision has to be annulled and be declared
to be null and void and of no effect whatsoever if it was based
on an invalid enactment - (Christodoulou v. The Repubic, 1
RS.C.C. 1: Spyrou & Others v. The Repyblic, (1973) 3
C.L.R.627).

The legislature can, without impairing its sovereignty,
authorise other bodies to legislate. Delegated legislation must
be intra vires the enabling statute. When subsidiary legislation
is examined with a view to determining whether it is intra or
ultra vires, the answer to the question depends, in every case,
on the true construction of the relevant enabling enactment. If
delegated legislanon interferes with a fundamental right, such
as the right to property. any doubt arising as to the ambit and
effect of the relevant enactment must be resolved in favour
of the liberties of the citizen - (Fina (Cyprus) Ltd. v. The
Republic, 4 R.S.C.C. 26; Chester v. Bateson, [1920] 1 K.B.
829, at p. 838; Newcastle Breweries, Ltd. v. The King, (1920]
1 K.B. 854).

In examining whether or not delegated legislation is ultra
vires the enabling enactment, the state of the law at the time
when such enactmentwas passed and the changeswhichitwas
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passed to effect as well as the structure of such enactment as
a whole. have particularly to be borne in mind - (Utah
Construction and Engineenng Property Limited and Another
v Pataky [1965) 3 AllE R 650) Delegated leqislahon may be
challenged for substantve ultra vires, that 1s. on the ground
that 1t goes beyond the powers granted by the legislature -
{Comimussioners of Customns and Excise v Cure and Deeley
Ltd [1962)1Q B D 340)»

(See, also, Stavrou v The Republic, (1976) 3 CLR 66,
Menicos v The Repubfic. (1983) 3 CL R 1130, Ethrucos v
KOA, (1984) 3 CLR 1150. Lefkatis and Others v The
Republic. {1985) 3 C L R 1372)

In most modem statutes. the practice 1s to confer rule-making
power by one general prowision empowenng the rule-making
authonty to make rules «for carrying out the purposes of the laws
followed by the enumeration of certain particular mattersregarding
which rules may be made «without prejudice to the generahity of the
foregoing power» In such a case. it has been held that the specific
enumeration does not circumscribe the general power conferred to
make any rules provided they are required for carrying out the
purposes of the Law and they are consistent with the provisions of
the Law Any rule which comes within the scope of the general

power would be valid - (Ross-Clumis v Papadopouios, 23 C L R
71

The empowering Law 1s the Government Waterworks Law, as
amended by Laws No 129/68, 51/72 and 1/77 The powers of
the Counail of Ministers, as set out in Section 4, include, inter alia,
the power given by paragraph (e) -

«(€) va koBopiln 81& kavoviopmy Ta kataBAnTtéa
SikapaTa Kan TEAN EI§ avTGAAQYHa Tou UTTG Thg
Anpokpatiog Tapexopivou LBaTog, N TNG whEALiag
TOu Trapexopévou UdaTog, 1} olxodnToTe GAANS
wdEAeig  TpooyevopEvng umd  Tou  Lbatog N
010LSATTOTE LEATIKOY £PYOU, KON YEVIKWG TWV UTIO TNS
AnHOKPOTIOG TAPEXOHEVIOV UTTPECIGV OXETIKWV WE
TOG TapoYAg TavTags.

(«{e) To fix by regulahions the fees and rates payable n
consideration of the water supphed by the Republic or the
benefit accruing from the water supply or any other benefit
accruing from the water or any waterwork and in general of
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the services rendered by the Republic relating to such
supplies»)

The matenal part of Section 24 as substituted by Section 15 of
Law No 129/68 reads -

«(24) (1) The Counci of Ministers may make Regulationsfor 5
carrying out the purposes of this Law

(2} In particular and without prejudice to the generahty of
Subsection (1) such Regulations may include prowvisions -

{a) fixing the maximum fees rates and any other money
consideration, which may be levied or collected on or from 10
any person by wirtue of this Law such fees rates or other
money considerations ‘duvapévewv va kaBopioBwor’,
which may be fixed, either per donum of land, or according to
kind of crop, or according to the volume or time of the water
supplted or used or according to the benefit accrung or 15
capable of acruing to any person or any property by the water
or any waterworks

Provided that in such fixing regard shall always interalia, be
had to-

(1) interest on captital expended, 20

(n) adequate provision for a sinking fund and insurance of
the works,

{i1) cost of reparr and maintenance and adrministration of
the works,

(b} establishing a fund wherein shall be deposited all fees, 25
rates and other monies and monetary penalties in respect of
any waterwork, any manner of disposal of such sums and
generally the manner of operahon and control of such fund,

{c) prescnbing the powers and procedure to be followed by
the Water Commussioners 1n the preparation and revision of 3g
the Specificahon referred to in the provisions of this Law,

(d) prescnbing anything which under this Law may be
prescnbeds

It 1s the contention of counsel for the applicants that «the 1980
Regulationss are ultra vires the enabling Law as they provide that 35
the fee payable for the connection of any property with the water
supply of Amathus Waterwork would be assessed «per donum of
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property according to the Town Planning Zone to which such
property belongs» and in addition the «additional connection fee of
£100 for 100 square meters of the total floor area of the storeys of
the proposed buiiding or rateably for part of such areas. This
contravenes the enabling statute in that -

(i) the Law does not give the right to differentiate between
donums of land;

{ii) the Law does not give the right to calculate the fee on the
basis of the floor area of the buildings to be erected; and/or,

(i) the Law does not give the right to combine such
methods which ocught to have been applied in the alternative.

As we have said earlier, the Council of Ministers under Section
4 has the power to fix by regulations the fees and rates payable in
consideration of the water supplied by the Republic or the benefit
accruing from the water supplied or any waterwork and in general
of the services rendered by the Republic relating to such supplies.

Subsection (1) of Section 24 is cast in very general terms. It
empowers the Council of Ministers to make regulations for
carrying out the purposes of the present Law. The detailed
provision of Subsection (2), which does not relate only to the
fixing of the fees or duties but to other matters as well, are without
prejudice to the generality of the enabling power given by
Subsection (1). Therefore, according to the decision of the Privy
Council in the Papadopoulos case (supra), any rule which comes
within the scope of the general power is valid, provided it is
required for carrying out the purposes of the Law and it is
consistent with the provisions of the Law.

The function of Subsection (2) of Section 24 is merely an
illustrative one; the rule-making power is conferred by Subsection
(1) and the provisions of Subsection (2) are not restrictive of
Subsection {1}, as indeed is expressly stated by the words ewithout
prejudice to the generality of Subsection {1)».

The challenged Regulations are necessary for the canying into
effect of the Law. '

With regard to their consistency with the Law, I shall deal further
when dealing with point {b).

Even assuming that the general power for rule-making given to
the Council of Ministers by Subsection {1) does not control the
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detailed prowisions in Subsection (2) agamn «the 1980
Regulationss are intra vires Regulation 2{a) provides that the fees
and rates and any other money consideration may be fixed
(«buvapevav va kaBopioBwoi») erther by donum of land, or
rateably to the benefit which accrues or may accrue to any person
or any ownership by the water or any waterwork If this last
critenon - the criternion of benefit - 15 taken mto consideration, then
the extent of the land and the zone in which 1t 1s situated as well as
the area of the building standing or proposed to be erected
thereon have to be taken into consideration The benefit to the
person or ownership by the supply of water in the cases of land
developed for buillding purposes in a highly developed tounst
area, as the area of the Improvement Board of Amathus depends
on and 15 proportionate to the area and the zone in which the land
1s situated as well as the area of buillding erected or proposed to be
erected «NpoTavopévour» in the Regulation means building for
purposes of connection with the water supply of the waterwork It
makes no difference if the bullding actually exists at the time of
the approval of the connechon or it 1s proposed to be erected
thereon The Regulations are within the power delegated by the
Law to the Council of Ministers, they are intra vires the Law

{b) PROVISO TO SECTION 24(2)

According to the proviso to sechon 24{2)aj, in fixing the
maximum fees and rates regard shall always be had, inter aha, to -

(1) interest on capital expended,

{n) adequate prowision for a sinking fund and msurance of
the works, and,

{in) cost of repair and mamtenance and admnistration of
the works

No matenal whatsocever was placed before the Court to
substantate the allegathon that the fees imposed for connection
are beyond the imitations imposed by the Law It 1s further to be
observed that the considerabhons enumerated in the proviso, as
expressly stated therein, are not exhaustive The words «peTaf0
Ghwv» «finter ahas) cannot be 1gnored and must be gven full
effect

This ground fails It follows that the basis of the power conferred
by the statute was not transgressed by the rule-making authonty
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(¢} ARE THE FEES OF DESTRUCTIVE OR PROHIBITIVE
NATURE CONTRARY TO ARTICLE 244. OF THE
CONSTITUTION;

The next point that falls for determination is whether the.
imposition for payment of «connection fee» under the Law and the
Regulation is «pOpog, TEAOG 1) £10hOPE 0IACONTTOTE PLOEWG?
(«tax, duty or rate of any kind whatsoevers) that comes within the
provision of Article 24 of the Constitution, and then whether this
connection fee, if within the ambit of Article 24, is of destructive or
prohibitive nature.

The nature of taxation in its wide sense falling within Article 24
has been considered in Constantinides v. The Electricity Authority
of Cyprus, (1982) 3 C.L.R. 798, and Apostolou and Others v. The
Republic, (1984) 3 C.L.R. 509.

The distinction between a fee for services and tax is plain.
Latham, C.J., in Mathews v. Chickory Marketing Board, 60 C.L.R.
263, 276, said:-

«A tax is a compulsory exaction of money by public
authority for public purposes enforceable by law and is not a
payment for services rendereds.

In . Shirur Mutt Case- Commissioner, Hindu Religious
Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri
Shirur Mutt, (1954) S.C.R. 1005, (54) A.SC. 282, Mukherjea, J:,
referring to taxation, said:-

«The second characteristic is that it is a public impost
without any reference to services rendered, which is
expressed by saying that a tax is imposed for the purpose of
general revenue, and its object is not to confer any special
benefit upon any particular individual and consequently
there is no element of quid pro quo between the taxpayer and
the public authority. A fee is generally defined to be a charge
for a special service rendered to individuals by some
governmental agency and is supposed to be based on the
expenses incurred in rendering the service, though in many
cases, the costs are arbitrarily assesseds.

The reason for the payment in the case of fees is the special
benefit accruing to the individual, in the case of tax, the particular
advantage, if it exists at all, is an incidental result of state action.
The collections of the fees in the case of waterworks do not merge
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with the general revenue but they are set apart for the particular
purpose. Therefore, the connection fees are not taxation in the
sense of Articte 24 of the Constitution and the constitutional
provisions regarding taxation - Article 24 - are not applicable,

Assuming. however, that the connection fees were taxation, in
the circumstances of the present cases it cannot be said that the
applicants have discharged the onus of satisfying the Court
beyond any reasonable doubt that the fees provided by «the 1980
Regulations» and which were imposed on each one of the
applicants - connection fees - offend against Article 24.4 of the
Constitution which excludes the imposition of destructive or
prohibitive taxation.,

(d) DISCRIMINATION:

It was submitted on behalf of the applicants that the method of
imposition of the said fee amounts to invidious discrimination and/
or infringes the doctrine of equality and is, therefore, repugnant to
Articles 24.1 and 28 of the Constitution,

The burden of proving the unconstitutionality of a Law is upon
him who raises it - (The Board for Registration of Architects and
Civil Engineers v. Kyriakides, (1966) 3 C.L.R. 640, and
particularly at pp. 654, 655, 664, 665).

The basic principles which govern the examination of the
constituiionality of taxing laws by this Court have been
exhaustively expounded in a number of cases by reference to the
caselaw of other countries and in particular of that of the Supreme
Court of the United States of America - (See, inter alia,
HadjiKyriacou v. The Republic, 5 R.5.C.C. 22; Andreas Matsis v.
The Republic, (1969) 3 C.L.R. 245; Demetriades v. The Republic,
(1977) 3 CL.R. 213; loannides v. The Repubilic, (1977) 3 C.LR.
297 Antoniades and Othersv. The Republic,{1977}3C.L. R.641;
Singer Sewing Machine Co. v. The Director of the Department of
Inland Revenue, (1978) 3 C.LR. 71).

In Antoniades and Others v. The Repubiic, {supra), at p‘655! the
position was summed up as follows:-

«The basic principles that can be deducted from them are
that when the constitutionality of a law imposing taxation is
attacked on the ground that it infringes the principle of
equality, the legislative discretion is allowed great latitude in
view of the complexity of fiscal adjustment and that in taxation
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matters there 1s a broader power of classification by the
legislaton than 1in the exercise of legislatve power in other
fields Moreover. absolute equality in taxaton cannot be
obtained, 1t :s not required by the prninciple of equahty and that
1n matters of taxahon the State 1s allowed to pick and choose
distncts, objects. persons, methods and even rates of
taxahons

Hence a taxation will be struck down as violative of Article 281f
there 15 no reasonable basis behind the classification made byt i
a special or local assessment 15 actually made on the basis of
beneht, there should not be any palpable discnmination amongst
the subjects to be taxed without regard to the degree of the benefit
- {Road Improvement Dt v Missoun RC,274U S 188)

Whenever the Law operates alike upon all persons and
property, stmilarly situated, equal protection cannot be said to be
dened - (Thomas Walston v Joseph Nevin, (1888) 128U S 578)

The burden is on the one attacking the legislative arrangement
to negative every concetvable basis which right support it Itis not
required to resort 1o close distinctions or to mantamn a precise,
scientfic umformity with reference to composition, use or value -
(Alhed Storesv Bowers,{1959)358U S 522 atp 527)

In the present cases the fees are based on objechve, reasonable
cntena - the extent of the land, the zone within which it 15 situated
and the area of the building standing or proposed to be erected
thereon The classification made does not violate the pnnciple of
equahty as the difference in treatment 15 a distinction that has
objective and reasonable justfication It has to be abserved that
these critena are of generai application for all the owners within
the area of the supply of Amathus Waterwork

For all the foregoing reasons all cases with the excepton of
Cases No. 394/80, 408/80 and 98/82, with which the Court will
presently deal, will be dismissed

I turn now to these last numbered cases.

CASE No 394/80.

The applicants in this case are the registered owners of a plot of
land under Registration No. 3578 situated on the main Limassol -
Nicosta road, within the Improvement Area of Amathus, of an
extent of 15 donums, 1 eviek and 2,800 sq ft
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By Application B424/79 they applied for the issue of a building
permit for the erection of a hotel. The appropriate authority - the
Improvement Board of Amathus - approved the said application
and granted the building permit applied for, and by letter dated
11.3.80 communicated this to the applicants.

One of the conditions imposed was the payment of £30,380.- to
the fund of the District Officer as water supply fees. The applicants
paid on 11.3.80 the aforesaid amount and receipt voucher, exhibit
No.3A, wasissued to them. li emerges clearly from the receipt and
from a letter dated 1.9.80, exhibit No. 6, that the aforesaid amount
was collected as «connection fees» with the Government
Waterwork of Amathus and that the calculation and the imposition
were made in accordance with the provisions of «the 1980
Regulations» to which reference has been made hereinabove and
which are described in the letter, exhibit No. 6, as «K.A.M. 104/
80».

The applicants, being in dire need of the issue of the building
permit, paid under protest the aforesaid amount and later they
protested and claimed the refund of the whole or a substantial part
thereof. Their such petition was turned down and by letter dated
1.9.80 they were informed that this was the connection fee with
the Government Waterwork of Amathus.

The applicants by means of this recourse seek the annulment of
the decision contained in the letter dated 1.9.80 and declaration
that the said imposition and collection were null and void and of
no effect.

Under the Streets & Buildings Regulation Law, Cap. 96, as
amended by Law No. 13/74, the appropriate authority shall have
power on granting a permit with regard to the erection of a new
building to impose, inter alia, a condition for the supply of
adequate and suitable water - (section 9(1)(b)(xi)). The appropriate
authority shall not grant any permit under Section 3, unless it is
satisfied that the applicant has complied with the provisions
relating to the supply and provision of water contained in this or
any other Law or in any Regulations in force for the time being -
(Section 9(3)(b}, as amended by Law No. 13/74).

Section 4{1) of the same Law provides that-

«No permit shall be granted under Section 3 of this Law
unless the appropriate authority is satisfied that the
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contemplated work or other matter in respect of which the
permmt 1s sought 15 in accordance with the prowisions of this
Law and the Regulations in force for the time being»

The application for building perrmit was submitted 1n 1979 The
bullding perrit was granted on 11380 The appropnate
authority - the Improvement Board of Amathus - was duty-bound
under the Law to be satislied that the applicants compiied with the
provisions relating to the supply and provision of water

At the matenal time the relevant Regulations in force were the
Govemment Waterwork for the Supply of Water to the Area of the
Improvement Board of Amathus (Grant of Right of Connection
with the Water Supply) Regulations 1979, Nobfication No 56/79,
published in the Official Gazette on 30 3 79

Regulation 3 fixed the connection fee at £500 - per donum or
reateably for part thereof This amount was payable to a person
authunsed by the Commuttee of the Waterwork composed of the
Director-General of the Mimistry of Intenor or his representative as
Chawrman, the Director-General of the Ministry of Finance the
Director-General of the Ministry of Agncuiture and Natural
Resources and the Director-General of the Munstry of
Communications and Works or their representative The District
Officer was the representative of the Charrman

The aforesaid Regulation was repealed and substituted by «the
1980 Regulations» which were published in the Official Gazette
and came mnto force on 16 580 At the bottom of «the 1980
Regulabons» we read «<Done on 24th Apnl, 1980

It 1s apparent that the calculahon and the imposihion for the
connection fee was made on the basis of regulations which were
not existent at the ime Probably they were in the making at the
office of the Distnct Admimistranon of Limassol even before
24.4 80, but a Regulation, being a public instrument, comes into
operation on the date of its pubhcation in the Gazette unless
otherwise provided for- (See s 7 of the [nterpretation Law)

The sub-judice decision and the consequential collection of the
amount of £30,380 - was contrary to Law and, therefore, null and
vod

It was within the competence of the proper Authonty to impose
and collect an amount of £500 - per donum and rateably per part
thereof The sub-judice decision will, therefore, be annulled [t 1s
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to be noted, however, that the general principle is that the
application of the applicants and the imposition and collection of
the connection fees have to be made in accordance with the legal
situation existing at the time of the sub-judice decision and,
therefore, any connection {ees by any new decision have to be in
compliance with the regulations in operation on 11.3.80. The
payment of the connection fees was a condition imposed lawfully
on granting the permit. The rate, however, was calculated on the
regulation thatwas notinforce atthe time.,

Before concluding, | have to observe that counsel for the
respondents rightly did not contend that the payment of the fees,
in the circumstances of this case, was an acceptance of the
challenged decision which disentitled the applicants from
resorting to the administrative Court for its annulment.

CASE NO. 408/80:

in this case the applicant is the owner of two pieces of land
under Plots Nas. 232/1 and 232/2 of Sheet/Plan LIV/45, situated
on the main Limassol - Nicosia road, within the Improvement Area
of Amathus, under Registration No. 8294, of an extent of 8
donums, 3 evleks and 2,850 sq. fi.

The applicant by Application B. 342/79 applied for a building
permit for the erection of five multi-storey buildings. The
appropriate authority - the Improvement Board of Amathus -
approved the grant of this permit and communicated this decision
to the applicant by letter dated 13.2.80, exhibit No.2. The
applicant was requested to pay the fees under the Streets &
Buildings Regulations which he did on 14.2.80. Nevertheless, the
permit was not issued to him.

On 29.4 80 letter, exhibit No.4, emanating from the District
Administration of Limassol, was sent to the applicant whereby he
was asked to deposit £17,625. - to the District Treasury for water
supply and £460.- to the Improvement Board of Amathus for
electrification. By letter of his counsel dated 18.7.80, exhibit No.
5, the applicant protested. He claimed that no condition was
imposed; that he paid the prescribed fees and requested for the
1ssue and delivery to him of the building permit for which nothing
was left to be done. By letter dated 26.8.80, exhibit No. 6, the
District Officer as Chairman of the Improvement Board Amathus
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replied that the payment of the aforesaid fees was a prerequisite for
theissue of the building permit.

The applicant by means of this recourse seeks the annulment of

the decision to impose the aforesaid water and «electrification

5 fees»as the payment of such fees is illegal and contrary to Law and

the decision of the Administration was made in excess and/or in
abuse of power.

The allegations about the invalidity of «the 1980 Regulations»

raised in the other applications were submitted also in this case

10 The decision of the Court in the other cases constitutes a complete
answer.

Counsel for the applicant submitted that the decision to grant
the building permit became a final administrative executory act on
the payment of the fees for the building permit on 14 2.80. It could

15 not be altered or comptleted later; no further conditions could be
imposed; at the material ime no law or regulation empowered the
respondents or any of them to impose or demand payment of the
connection fees.

Councel for the respondents submitted that on 9.2.80 the

20 application for a building permit had been approved. The

applicant was notified by letter dated 13.2.80 and on 29.4.80 he

was requested to pay the connection fees so that the appropriate
building permit would be granted

I need not repeat what was said earlier in this judgment with
25 regard to the legal aspect relating to the water supply and the
connection fees when dealing with Case No. 394/80.

The appropriate authority could not approve the issue or
granting of a building permit unless satisfied about the compliance
with the provisions of the relevant legislation for adequate water

30 supply and compliance with the provisions of the Law and
Regulations. Though in the printed letter of 13.2 .80 the condition
for the payment of the connection fees was not included, the
applicant cannot validly assert that such a condition was not
imposed at the time of the decision for the approval of the building

35 permit - 9.2.80. The printed letter of 13 2.80 is not the decision.
The omission to request the applicant by this letter of 13.2.80 to
pay the connection fees is not fatal for the Administration.
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The fees were calculated under «the 1980 Regulations» which
were non-existent at the matenal ime as they came into operation
on the date of their publication 1n the Otficial Gazette on 16 5 80
The fact that they «were done on 24 4 80> as pnnted in the
Gazette, does not make them operative as from that date The
matenal date for the present case 15 13280 Even if it were
29 4 80, which could not be, there is no difference

This case with regard to the water fees follows the decision in
Case No 394/80

It 1s plain that the water supply and the electrthcation were
conditions 1mposed on the granting of the permit though they
were not communicated to the applicant in the letter of 13 2 80

CASE No 98/82

In this case the applicant 1s the owner of a piece of land under
Plot No 249/1, Sheet/Plan LIV/45, situated within the
Improvement Board of Amathus, on the main Limassol - Nicosia
road, under Registration No 8516, of an extent of four donums
and 2,000 sq ft within the Town Planning Zone B 3

The apphcant apphed for the 1ssue of a bullding perrmt with
respect to extensions and addiions to his house situated on the
said land Now plans were requested by the respondent No 2
which were submitted by apphicant’s architect on 19 3 81

On 91281 the Chairman of the Committee of Amathus
Waterwork by letter, exhibit No 2, informed the applicant that
with regard to his application for a building perrmit, the Commuttee
of Amathus Government Waterwork decided to grant to him water
and that the connection fees amounted to £3 960 - which he was
requested to pay at the Dstrict Treasury

The calculation was made on «the 1980 Regulations»

In view of what was said earlier about the statutory provisions in
the Streets & Buldings Regulaton Law and «the 1980
Regulations» in connection with the other cases, this recourse fails

In the result Cases No 502/81, 91/82, 92/83, 93/82, 94/82,
95/82, 96/82, 97/82, 98/82, 99/82, 100/82, 102/82, 108/82,
127/82 and 128/82 are hereby dismissed The sub-judice
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decisions are hereby confirmed

The sub-judice decisions in Cases No 394/80 and 408/80 with
regard to the connecuion fees for the supply of water are declared
null and void and of no effect whatsoever

Let there be no order as to costs

Sub judice decision in
Cases Nos 394/80 and 408/80
annulled Allothercases

dismissed No order as to costs

641



