(1987)

1987 Apnl 11
[STYLIANIDES J |

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

FRIXOS ROUSSOUNIDES,
Apphcant,
v
THE REPUBLIC OF CYPRUS, THROUGH
THE COMMISSIONER OF INCOME TAX,
Respondents

(Case No 712/85)

Incomne tax — Deductible expenses — Travelling expenses — Cil servant posted
in Nicosia travelling to and from Lamaca for the purpose of performing
overfime work at Lamaca anport — Wholly and exclusvely incurred in the
production of mcome — Requirement of section 11{1} of the Income Tax
Laws, 1961-1981 sansfied — Whether deduction disallowed on accountof 5
section 13(a) of the same Laws refemng to expenses for «travelling between
residence and place of businesss — «Place of business» of a civil servant is the
place where he 1s posted — Larnaca in this case 1s rot a «place of business»
— It follows that section 13({a) does not disalfow the deduction of the aforesard
traveliing expenses 10

Words and Phrases «Wholly and exclusively incuired in the production of incomes
n sechion 11{1} of the Income Tax Laws, 1961-1981 and «place of business»
m section 13(a) of the same Laws

Income Tax — Deductible expenses — The Income Tax Laws 1961-1981, Sectrons
11¢1}, 13(a) and 13(e} — Civil servant posted in Nicosta mavelfing to and from 15
Lamaca for the purpose of performing overtime work — The relevant
travelling expenses are deducticle

The apphcant 1s a Customs Otficer posted at the Customs Headquarters in
Nicosia His mcome 1s denved from has salary and from overtime work done
at Lamaca airport He works during office hours at hs athce in Nicosia The 20
service at Lamaca aiport starts after 3 p m unti] after midnight, sometimes
ending as late as 6 a m the followang morming
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In the retum of income which the applicant submtted for the year 1982 he
clamed a deduction of £216 -incurred as travelling expenses from Nicosia to
Lamaca The Commussioner of Income Tax refused to allow the aforesaid
deduction and as a result the apphcant filed the present recourse

The sub judice decision was taken on the following grounds namely

(@) The expenses were not mcurred wholly and exclusively tor the
productton of income

{b) The travelling expenses from the place of residence to the place of work
are not deductible (section 13(a) of the Income Tax Laws 1961-1981)

{c) The apphcant’s post 15 in Nicosia and he had no obligation to work
overime in Lamaca The travelling expenses were not incurred dunng the
performance of applicant sduties because such duties began as fromthe ime
of applicant s amval at Lamaca airport

Held, annuiing the sub judice decision (1) The relevant statutory
provisions are section 11(1} and section 13{a) and 13(e) ot the Income Tax
Laws, 1961 1981*

(2) The respondent Commussioner was labounng under a misconception
that the applicant «had no obhigation to work overhime at Lamacas {(Vide the
letter dated 24 1 85 by the Director of the Department of Customs to the
respondent Commussioner quoted at pp 527-528) However 1t may vahdly
be said that the substanbal question 1n this case 15 not whether the apphcant
had an obhgation to work overtime at Lamaca aupon

{3) The queshons, which pose for determination are

(a) Whether the travelling expernses in questton were wholly and
exclusively mcurred in the produchon or for the purpose of acquinng the
income (sections 11{1} and 13{e}} and

(b) If yes, whether they represent the cost of travelling between
residence and place of business

(@) As regards question {a) the matenal words of section 11{1) are «wholly
and exclusively in the production of the incomes The testis objective and not
subjechve It 1s essential to have clear indings of fact on certain matters

There 1s nothing 1n our Law providing that the expenses should be incurred
«dunng the performance of the dutiess In this case, though no income 1s
produced dunng the journey 1o and from Lamaca such joumey ts made by
the applicant for one purpose only the production of income It follows that
the applicant satisfies the requirements of sechon 11{1) This answers as well
the provision of section 13(e)

* The aforesaid sections are quoted at pp 5265 527 post
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{5) As regards question (b) the matenal words for this case of section 13(a)
are «travelling between residence and place of business»

In the case of a ciwvil servant the «place of businesss 15 the place of his
posting The travelling expenses between the place of the residence of the
civil servant and the «place of business» are not deductble

However, the Law does not refer to a person who has dual location of
business A cvil servant posted at place A and then cbliged to go to place B
to perform certain duties there, has to travel to place B The second place of
work 1s not within the ambit of the expression splace of business» of section
13(a) The statutory prowision disallowing the cost of traveliing between
residence and place of business relates only to the travelling of the taxpayer
from his residence to his office at Nicosia and not to the travelling from the
place of his posting to Lamaca, which 1s not «a place of business», this being

in Nicosia
Sub judice decision annulled
Respondent to pay £50) -towards
apphcant’s costs

Cases referred to

Nolder (HM [nspector of Taxes) v Walters, 15T C 380,
Bolam v Barlow{1949;31 T C 136,

Burton v Rednall (HM [nspector of Taxes) (1954135 T C 435,
Sanderson v Durbndge [1955] 36 T C 239,

Ricketts v Colquhoun (HM Inspector of Taxes), 10T C 118,
Owen v Pook (Inspector of Taxes) [1969] 2 AlER 1,

Taylor v Provan (Inspector of Taxes) {1974} 1 AIE R 1201

Recourse.

Recourse agamst the validity of the income tax assessment for

the year of assessment 1982 in respect of the decision not to allow
travelling expenses from Nicosia, where applicant’s residence is
situated, to the place of his overtime work at Larnaca.

A. Haviaras, for the applicant.
Y. Lazarou, for the respondents.

Cur. adv. vult.

STYLIANIDES J. read the following judgment. The applicant
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by this recourse challenges the vahdity of the mncome tax
assessment for the year of assessment 1982 in respect of the
decision not to allow travelling expenses from the place of
residence - Nicosia - to the place of overtime work - Lamaca

The applicant 1s a Customs Officer posted at the Customs H Q
in Nicosia His income 1s denved from his salary and overtime
work done at Lamaca Airport He works dunng office hours at his
office 1n Nicosia The service at Lamaca Asrport starts after 3 00
p m unhl after madrught, sometimes ending aslateas6 00am n
the moming

The terms and conditions of employment of custorns and excise
officers appear in the scheme of service for their respective posts

The applicant together with other customs officers wrote to the
respondent on 15 2 84 claiming a deduchon from their overtime
work at Lamaca Airport in respect of travelling expenses from
Nicosia to Lamaca The respondent having considered their claim
decided that their case could not be satshed as the expenses
claimed did not fall waithin the prowisions of Section 11 of the
Income Tax Law - {Appendix «Cs» to the opposition)

The applicant submitted his return for income for the year 1982
on 6 10 83 in which he declared his salary and claimed certain
deductions including travelling expenses of £216 - incurred from
Nicosia to Larnaca, which as he stated. were necessanly incurred
and which were not reimbursed by hts employer

On 25 9 84 the respondent 1ssued an assessment based on the
retumn but the travelling expenses were not allowed as a proper
deduchon for income tax purposes

The applicant objected to such assessment stating that the sand
expenses were incurred wholly and exciusively 1in producing the
income from overtime - {Appendix «F») - and were not costs of
travelling between residence and «1610g emayyYéAparog» («the
place of his posts) The respondent determined the applicant’s
objection, he decided that apphicant’s aforesard claim was not

acceptable and communicated his such decision to the apphicant
by letter dated 4 7 85

| consider pertinent to set out senatm the letter of 4 7 85
containing the sub-judice decision - (Appendix «Gs) -

«Avagépopar  oTnv  évoTaon O0Gg KAt  Tng
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doporoyiag Tou iToug 1982, pe avagopd 82/84/09/05,
kol gag mAnpogopw 6T adol effTaga TNV ev Adyw
évotaon oag amogpdoioa va Be8aiwow T poporoyia
aag Xwpis va agaipéow amd To e106dnpa gag Ta ££06a
peTdBaon gag amd Tn Acvkwaia, 6TToU givan n KaToIKin
oag, OTO QEPOdPOPIo Adpvakag OTToU  EpYALEDT:
UTTEPWPIAKIT EPYQOTIQ.

2. H amwdépaor pouv va pn oTodekTw TO QiTnpd oag
TTov adopovoE ood £216, avadopIKA PE TA TO TAVW
£€0da, BaoioTnke 0TOLG MO KATW AOYOUG:

() Ta ev Adyw é£0ba bev emiTpémmovral oav EKTTITWON
OTOV UTTOAOYIGHG Tou GOoporoynNTEéOoL EI00BANATOS
0OpGWVa PETIGTIPOVOIEG TWY ApBpwv11(1) kan 13{a) Twv
Trepi @opoAoyiag Touv EicodrjpaTog Nopwv Touv 1961-
1981, yia To Adyo 6T dev €yivav kaBoAokAnpia kal
QTTOKALIOTIKG YIO THV KTROr TOL £i000[PQTOS 0Qg.

(6) Ta é€oda peTdBaong atrd Tov TOTIO Siapovig oTov
TOTTO Epyaoiag dev emiTpérrovTal oOppwva peTo Gplpo
13(a) Twv Tepi Qopoloyiag Tov Eicodripartog Nopwy
Tou 1961-1981.

(y) H €dbpa cag eivar n Atuvkwaia kal gOp¢wva HE
TAnpogopies Tou THpa dev eixeTe umoxpéwon va
EPYQOTEITE LTTEpWpPIGKWS aotn Adovaka. Ta £oda
peT@Baong vay, amo TN Asukwoia oTn Adpvaka dev
éywvav otn diapkela eXTEAeong Twv kaBnkovTwy oag
yiaTi Ta kaBfikovid oag apyiav amd Tn oTiypr Tov Ba
£pBGVETE OTOV TOTIO TTPOOPOPGS THG LTTEPWPIRKNG TAG
Epyaoiag Tou ATAV TO REPODPOUIO THG AGPVOKOG?.

(«I refer to your objection against the assessment for the
year 1982, under reference 82/84/09/05 and I hereby inform
you that, having examined your said objection, 1 decided to
assess your taxation without deducting from your income the
travelling expenses from Nicosia, where you reside, to the
Larnaca airport, where you are doing overtime work.

2. My decision not to accept your claim for £216.- in respect
of such travelling expenses was based on the following
grounds:

{a) The aforesaid expenses are not deductible from your
taxable income in accordance with the provisions of sections
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11{1) and 13(a) of the Income Tax Laws, 1961-1981, because
they were not wholly and exclusively made for the acquisition
of your income.

(b} The expenses for travelling from your place of residence
to the place of your business are not allowable in virtue of
section 13/at of the Income Tax Laws. 1961-1981.

(c} Your post is in Nicosia and in accordance with
information [ received you were not bound to work overtime
at Larnaca. The travelling expenses from Nicosia to Larmaca
were not made during the performance of your duties,
because such duties began as from the time of your armrival at
the place of your overtime work, that is at Lamaca airports).

Counse!l for the applicant submitted that these travelling
expenses were incurred wholly and exclusively in the production
of the income, the object of the tax; that the provisions of paras. (a)
- (h) of Section 11(1) are not exhaustive: that the provisions of
Section 13 should be interpreted restrictively. The applicant was
posted at the office of the Director of the Department in Nicosia.
His office or place of business is Nicosia and the phrase «To10G
emayyéAparog» («place of business»} in s.13{a) should be limited
to the Nicosia office and not his second place of work where he is
obliged to perform duties, i.e. Larnaca. The rendering of services
at Lamaca Airport was compulsory and it was not taken up by the
volition of the officer. The sub-judice decision is invalid in that it
suffers from misconception of fact and misconception of law.

Counsel for the respondent aamits that the applicant was a
Customs Officer posted at Customs Headquarters in Nicosia. His
duties in Nicosia commenced at 7.30 a.m. and ended at 2.00 p.m.
in the winter and 1.30 p.m. in the summer. Once he finished his
duties in Nicosia he journeyed to Larnaca Airport to undertake
overtime duties there. His duties began on amrival at Lamaca
Airport and the income was derived from work related solely to the
services rendered by him whilst at Larnaca Airport. He contended
that the expenditure which the applicant incurred in travelling to
Larnaca Airport was not incurred in the production of his income
because he did not begin to produce/acquire such income until his
amival and assumption of his duties at Larnaca Airport; that the
expression «rémog emayyéAparog» (splace of businesss) in
5.13(a) encompasses not only the regular place of a person’s
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employment but also the place where such person renders
overtime services, wherever that place might happen to be. He
further submitted that although the applicant may have been
obliged to do overtime work and, therefore, he had to get to
Lamaca Airport, he is, nevertheless, not entitled to deduct the
expenditure incurred in travelling there and back because at the
time of the journeys he was not producing the income from which
the expenditure is sought to be deducted.

In support of his arguments he cited a number of English cases,
including Nolder (H.M. Inspector of Taxes) v. Walters, 15 T.C.
380; Bolam v. Barlow, [1949] 31 T.C. 136; Burton v. Rednall
(HM. Inspector of Taxes), [1954] 35 T.C. 435; Sanderson v.
Durbridge, {1955] 36 T.C. 239.

This case has to be determined on the relevant Cyprus statutory
provisions - Sections 11(1) and 13(a} and 13(e) of the Income Tax
legislation and the facts of the case. Though the English statutory
provision is different, a review of the English case-law is useful,

more sc as reliance was placed on same by counsel for the
respondent.

In Ricketts v. Colquhoun (HM. Inspector of Taxes), 10 T.C.
118, the substantial question was whether the appellant, a
barrister, having his chambers in London, who held the office of
Recorder of Portsmouth, was entitled to deduct from the
emoluments of his office as Recorder the cost of travelling
between London and Portsmouth in order to attend the Quarter
Sessions. Rowlatt, J_, in his first instance judgment said at p.121:-

dt is, of course, settled by the two cases which have been
cited, Cook v. Knott, 2 T.C. 246, and Revellv. Elworthy Bros.,
3 T.C. 12, thata man cannot charge the expenses of travelling
from his residence, which is in his own choice, to the place
where he exercises his office, for reasons, which I need not
repeat; butit is said that this is not on the same footing. Itis true
that a Recorder must by Statute be a barrister of five years’
standing, and that in practice means that in nine cases out of
ten he has to travel from London to perform his duties, though
it need not be so. The Statute, however, does not say he must
be a practising barrister; still less does it say that he must be a
barmrister practisingin London. In my opinion the place where
he practises is really, in point of law, as much as the place
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where he resides, at his own discretion to select. In these 4(
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circumstances it seems to me that | can only arrive at one
conclusion. The matter has been complicated, in the view of
rmany of us who are in the habit of thinking over these dry
questions, by the case of Members of Parliament, who are
allowed their travelling expenses as a deduction, but then that
deduction is put upon the footing - and whether it is right or
wrong it is not for me to say - that they have an office the duties
of which are exercisable in two places, and involve in the
performance of those duties passing from one place to the
other, which, of course, makes all the difference, if that
explanation is sounds.

In the Court of Appeal Pollock, M.R.. said:-

«Now, the first thing is this, that at the outset you have to find
that the holder is necessarily obliged to incur and defray
expenses out of his emoluments, and | attach importance to
those words ‘necessarily obliged’, because I think they are to

-be read as meaning this, that where an obligation is imposed

upon the holder of the office which ex necessitate of the office
compels him to make outlays, itisin those cases, and after you
have fulfilled that condition, that you first begin to consider
what is the possible expenditure which may be deducteds.

And further down:-

«The first expenditure that is dealt with is that relating to the
expenses of travelling in the performance of the duties of the
office or employment. Now | think that means that where the
office is of such a nature that in order to execute its duties its
holder has to travel from place to place, has, in other words,
itinerant duties, there the expenses of such travelling
necessary to and involved in the work attached to the office
are and may be allowed as an expense, the obligation of
which is necessarily incurred by the holder of the office. Now,
upon consideration, the travelling which is in question in this
case is not of that nature. The duties of a Recorder are to sit
and to hear the cases that come before him. A Recorder has,
so far as | know, in this case if not in all cases, no duties which
would take him from one Court to another in the capacity of
the particular Recordership which he holdss.

And further down:-

«... that the Appellant travelled from London to hold his
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Courts at Portsmouth and retumed to London at the close of
the Sessions was, in my judgment, a course prescribed for him
by his own convenience as a practising London barrister and
by nothing else. But his position and activities as such had
nothing to do with the performance of his duties as Recorder
of Portsmoutho.

In the House of Lords the question depended entirely on the
proper construction of paragraph 7, Schedule 9, that reads:-

«If the holder of an office or employment of profit is
necessarily obliged to incurand defray out of the emoluments
thereof the expenses of travelling in the performance of the
duties of the office or employment, or of keeping and
maintaining a horse to enable him to perform the same, or
otherwise to expend money wholly, exclusively and
necessarily in the performance of the said duties, there may be
deducted from the emoluments to be assessed the expenses
50 necessarily incurred and defrayeds.

Mr. Ricketts, the appellant, had no finding to show either that
he had to reside at a distance from Portsmouth or that no one
could have been appointed to the office who could reside in
Portsmouth. So, it was true to say on the facts found in the case
that his continuing to reside in London was «the result of his own
volitions.,

Viscount Cave, L.C., said at p.133:-

«They must be expenses which the holder of an office is
necessarily obliged to incur - that is to say, obliged by the very
fact he holds the office, and has to perform its duties - and they
must be incurred in, that is, in the course of, the performance
of those duties, The expenses in question in this case do not
appear to me to satisfy either test. They are incurred, not
because the Appellant holds the office of Recorder of
Portsmouth, but because, living and practising away from
Portsmouth, he must travel to that place before he can begin
to perform his duties as Recorder, and having concluded
those duties, desires to retum to his home. They are incurred,
not in the course of performing those duties, but partly before
he enters upon them, and partly after he has fulfilled them. No
doubt the Rule contemplates that the holder of an office may
have to travel in the performance of his duties, and there are
offices of which the duties have to be performed in several
places in succession, so that the holder of them must
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necessarily travel from one place to ancther»
Lord Blanesbugh said at p 135 -

«The language of the Rule points to the expenses with
which 1t 1s concemed as being confined to those which each
and every occupant of the particular office 1s necessanly
obliged to incur in the performance of its dutes, to expenses
imposed upon each holder ex necessitate of his office and to
such expenses only»

And further down -

«The deductible expenses do not extend to those which the
holder has to incur manly and, it may be, only because of
circumstances in relation to hus office which are personal to
himself or are the result of his own vohhons

In Nolder (H M Inspector of Taxes) v Walters, 15T C 380, an
aeroplane pilot employed by a lumted company claimed
deductions in the assessment of his remuneration to Income Tax1n
respect of, inter alia, the upkeep of a motor-car to convey the pilot
between the aerodrome and his home He resided at Purley so as
to be as near the Croydon Aerodrome as possible, but admitted
that theoretically he was free to live where he hked It was
necessary for the respondent to keep a motor-car on his own
premises as the duties often commenced and ended when
ordinary conveyance by public transport was not available and on
some occasions after he had retumed home he had been called
upon to go out again within a short ime Agamn the case tumed on
the construction of Rule 9, Schedule E of the Income Tax Act,
1918 Rowlatt, J , said -

«What the statute atlows to be deducted are expenses of
travelling in the performance of the dutes of the office, or
employment, or money wholly, exclusively. and necessanly
expended in the performance of the duhes As regards the
latter branch, 1t seermns quite clear that what s to be allowed to
be deducted are expenses ‘wholly, necessanly’, and so on,
incurred in doing the work of the office ‘In the performance
of the duties’ means in doing the work of the office, 1n doing
the things which it 1s his duty to do while doing the work of the
office. A man who holds an office or employment has, equally
necessanly, to do other things inctdentally, and spend money
incidentally, because he has the office He has to get to the
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place of employment, for one thing. If he had not got the
employment, he could stay at home. As he has got the
employment he has necessarily got to get there, and it costs
him something, if it is only shoe leather, to get there; but that
is not in the performance of the office, because in getting there
he is not doing the duties, or doing the work of the office.
Incidentally, he is obliged to do that, but it is not in doing the
work of the office, which begins when he arrives, and sets to
work to perform his duties. That seems to me to be quite a
clear rule. | think that is what was said by the leamed Lords in
Ricketts’ case, and | think itis what a great many people have
understood for a very long times,

In Bolam (HM. Inspector of Taxes] v. Barlow, [1949] 31 T.C.
136, the two aforesaid cases were followed.

In Burton v. Rednall (H.M. Inspector of Taxes), 35 T.C. 435, the
appellant, the secretary of a cattle society in Ipswich, was unable
to rent a house in Ipswich but had secured one in a village about
19 miles away. He was required by the society to have a motor-car
available in order to visit farmers in the district. He kept the car at
his home and, although he preferred to travel to Ipswich by train,
and did so when he knew that the society’s business would keep
him in Ipswich all day, he normally motored there in order to have
the car available for any necessary visits. He claimed that he was
entitled to a deduction from his remuneration for the excess cost of
travelling to Ipswich by car over the expenses of going by train. It
was held that the expense claimed could not be allowed as a
deduction because it was not incurred in the performance of the
duties of the appellant’s office. The case was decided on the
construction of the words «in the performance of the duties of his
office» and the decision of Lord Cave in the Case of Ricketts v.
Clolquhoun (supra).

In Owen v. Pook (Inspector of Taxes), (1969] 2 All E.R. 1, the
taxpayer was a medical practitioner and resided at Fishguard. He
held part-time appointments as obstetrician and anaesthetist at
Haverfordwest, 15 miles away. Under his appointments he was on
stand-by duty for emergencies as an obstetrician one weekend a
month, as an anaesthetist one weekend a month, and on Monday
and Friday nights: He had to be accessible on the telephone at
those times, and on receipt of a telephone call telling him of an
emergency he would give instructions over the telephone to the
hospital staff and then, usually, would set off immediately for the
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hospital by car. It was held by the House of Lords that the taxpayer
had, in respect of the employment in question, two places of work.
and the expenses which were necessarily incurred in travelling
between them in the performance of his duties properly fell within

5 thescope of .7 of Sch.9 of the Income Tax Act 1952; accordingly
the expenditure was deductible. Lord Pearce at p.7 said:-

«[tisargued thatthe case of Ricketts v. Colquhoun (Inspector
of Taxes)compels us to hold otherwise. With all respectto their
Lordships who decided that case, | find it, as some others have

10 done, very unsatisfactory both in its result and in its reasoning.
In order to carry out his duties as recorder, the taxpayer had to
travel to Portsmouth, since he was a London practitioner (and
it was, no doubt, by virtue of his London practice that he was
appointed recorder). It was, therefore, unreasonable to tax

15 him on the emoluments of his office without allowing the
travelling expenses. ...... In my opinion, that case should be
considered afresh by your Lordships’ House».

Lord Donovan at p.7 said:-

«Rule 7 of Sch. E requires that they should be ‘necessarily’

20 incurred and defrayed; and the decision of this House in

Ricketts v. Colquhoun {Inspector of Taxes)has laid down that

the word ‘necessarily’ imports an objective and not a

subjective test. The expenses must be such as any holder o_f

the employment would be bound to incur. It is not enough

25 that they are incurred simply because the employee happens
or chooses to live some distance from his works.

The Ricketts’ case was distinguished also by Lord Wilberforce.
At p.11 he said:-

«What is required is proof, to the satisfaction of the fact-
.30 finding commissioners, that the tax payer, in a real sense, in
respect of the office or employment in question, had two
places of work, and that the expenses were incurred in
travelling from one to other in the performance of his dutiess.

In Taylor v. Provan (Inspector of Taxes), [1974] 1 AL E.R. (H.L.)
35 1201, the taxpayer was a Canadian citizen with substantial
business interests in Canada. He was a resident of that country and

523



Stylianides d. Rousyounides v. Republic (1987)

had never lived in the United Kingdom. Due to his importance
because of the taxpayer's business experience in Canada, he was
employed by United Kingdom breweries «for reasons of prestige»
but he had none of the normal duties. Because of the taxpayer’s
business commitments in Canada it was arranged (a) that he would
do as much as possible of his work for the company in and from
Canada but that when it was necessary for him to visit the United
Kingdom in connection with that work he would be regarded as
travelling on the company’s business and the company would
reimburse the costs of his transatlantic air travel ... and (c) that he
would receive no remuneratior for his services, The taxpayer was
assessed to income tax under Sch. E on the sums paid to him by
the company by way of reimbursement. on the basis that, as sums
paid to a director by the company in respect of expenses, they
were to be treated as emoluments of his office. The taxpayer
contended (i) that the sums were not chargeable as emoluments
under s.160(1) since they had been paid to him by virtue of his
special assignment and not by virtue of his directorship, and (i)
that, if they were emoluments, the sums were deductible under
Sch. 9, para. 7, to the 1952 Act, as expenses necessarily incurred
in the performance of his duties as a director. It was held that those
sums were deductible from his emoluments under Sch. 9, para. 7,
as expenses necessarily incurred in the performance of the duties
of his office, because his contract with the company required the
work to be done in Canada and, when circumstances made it
necessary, in the United Kingdom.

Lord Reid at p.1206 said:-

«Lord Cave, 1.C., recognises that the holder of an
office may have to travel if his duties have to be performed in
several places in succession. | would doubt whether such
travelling is always ‘in the course of’ the performance of his
duties. If a part-time officer has to work at A today and at Ba
week hence he is not on duty meanwhile and can travel
whichever day he chooses. He is entitled to deduct the
expenses of travelling from A to B but it seems to me unreal to
say that during the hours he is travelling he is on duty. He is
travelling not in the course of performing his duties but to
enable him to perform his next duty when the time comess.

Lord Morris of Borth-Y-Gest at p. 1209 said:-
«[ refer to the words ‘necessarily’ and ‘wholly’ and ‘exclusively’.
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There 1s littte room for doubt as to the meaning of those
words. They are not ambiguous.

It will, however, always be essental to have clear findings of
fact on certain matters In the first place, it will be necessary to
know what exactly was the office or employment that a
person held In the second place, 1t will be necessary to know
what exactly were the duties of the office or employment In
a great many cases 1t might be determined that a person’s
obligations were to be 1n an office at a certain place at certain
appointed times and m that office to perform certain duties.
The person concermned would probably reside elsewhere But
the position of his home would be a matter for him to decide
For reasons personal to humself he right wish to hve near to

.his work or he might wish to hve far away from his work How
much time or how much, if any, expense would be mvolved
in getting to his work would be entirely his affar If of two such
men who had to be in an office at a certain place at certain
appomted times so as there to perform similar duties one
lived wiathin walking distance and had no travelling expenses
while the other chose to live a long distance away with
consequent heavy travellng expenses 1t could not
successfully be argued that the latter as the holder of an office
or employment of profit was ‘necessanly obliged’ to mcur
travelling expenses nor that he was necessanly obliged to
incur such travelling expenses in performing the duties of his
office or employment The phrases ‘in the performance of the
duties’ or ‘in performing the duties’ may to some extent be
inexact. There may be cases in which someone who has
performed certain duties at place A 1s then oblhged to go on to
place B and to perform certamn duties there While actually
travelling between A and B he might or might not be able to
perform any of his specifically assigned duties but yet he might
be mncumng travelling expenses in the performance of or in
performing the duhes of his office or employmet On those
facts he would be necessanly obliged to get from A to B his
duty would require him to travel He would be travelling on
his work»

Lord Simon of Glaisdale said that the double work-location
must not be merely colourable, but also that the two places of

40 work were a necessary obligation ansing from the very nature of

the office or employment itself and not from the circumstances of
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the particular person appointed or employed. He only dissented
on the finding of facts.

Lord Salmon at p.1223 said:-

«In my view, the decision in Ricketts v. Colquhoun does no
more than confirm the proposition that ‘in the performance of
the duties’ must be given a strict interpretation and does not
mean in order to enable his duties to be performed. Expenses
incurred in travelling to work are not deductible ... The duties
of the recorder were not itinerant. They were all performed in
one place. The position of a taxpayer whose duties have to be
performed in several places so that he must necessarily travel
from one place to another was not in questions,

I turn now to the present case.

The relevant statutory provisions are Section 11{1) and Section
13(a) and 13(e). They read as follows:-

«11.  -(1) Mpog efedpeociv Tou ¢opoloynTéov
£1008APaTOG TOVTAG TPOOWNToU 80 EKTITTWVTGI
aragar ar daraval ag To ToIUTO TPOGWTTOV UTTECTN £
OAOKAPOU KOl ATTOKABIOTIKWIG TTPOSG  KTHUIV  TOUL
e100bApaTog. Ev autaig meprapBavovral - ... ».

«13. Fpog e€evpeniv TOL PopoAoYNTEOL EICOBAPATOS
TPOOWTTOL TIVOG Sev Ba ekmmiTrTwvTal To akGAouvBa -

(@ a1 oKlakai f{  aTopikai  bdamaval,
mepIAapBavopivay Twv 60wV PETABAOEWS amo Tou
TOTOQU dIaPOVAG £1G TOV TOTTOV TOU ETAYYEAHATOS

(€) Waoa dbamavn n é§odov OTrEP dev avTITPOOWTTEVE
7oo6v e OAOKApOL Kol OTOKAEIOTIKWDG HroTedév f
bamavnBév  Tpog  TOV  OKOTOV  KTHOEWSG  TOU
£10001paTogs.

(«11) - (1) For the pumpose of ascertaining the chargeable
income of any person there shall be deducted all outgoings and
expenses wholly and exclusively incurred by such person in the
production of the income, including - .....».

«13. For the purpose of ascertainting the chargeable income of
any person no deduction shall be allowed in respect of -

(a) domestic or private expenses including the cost of
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travelling between residence and place of business;

(e) any dsbursements or expenses not being money wholly
and exclusively laid out or expended for the purpose of
acquiring the incomes).

In paragraph 2(c) of the sub-judice decision it is written that
«your post is Nicosia and according to my information received
you had no obligation to work overtime at Larmacas.

The information to which reference is made is the letter of the
Director of the Department of Customs & Excise dated 24th
January, 1985 (Appendix «E»), which was sent in answer to an
inquiry by the Commissioner on the matter, the material part of
which reads:-

«(b) according to Section 4 of the Customs & Excise Law
No. 82/67 ... the Director may, if satisfied that the exigencies
of public business so require, permit offices of customs &
excise to be open and officers to be available there or
elsewhere for the despatch of business on other days and at
other times ...". Furthermore, according to paragraph 12 of
the Departmental Instructions on Overtime, ‘No officer may
refuse to work overtime unless on application and for just
cause, is exempted in writing by the Director’;

{c) the attendance of Customs & Excise Officers from
Nicosia at Lamaca Airport on overtime was agreed upon ata
meeting which was held at my office on the 26 July, 1976
{photocopy of the minutes is enclosed as Appendix ).
Subsequent developments such as the spectacular increase in
freight and passenger traffic at the airport as well as the port of
[amaca have necessitated the attendance of the Nicosia staff
on overtime;

{d) the period during which they are employed on overtime
may begin as early as 3.00 o’clock in the afternoon and last
unti] after midnight sometimes ending as late as 6.00 o'clock
in the moming; and

{(e) the only compensation received by the officers in
respect of their travel from Nicosia to Lamaca Airport and
back is a commuted allowance of 58 cents and it is the same
amount granted by the Government to the Officers who fravel
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from Lamaca to the airport for the same purpose. Be it noted
also that no allowance is granted by the Government in
respect of expenses for meals»

It may be nghtly considered that the officer was bound 1o
perform such overtime work as he could not refuse to do so. The
fact that he did not apply to the Director for exemption does not in
any way change the colour of such overtime. Therefore, the
overtime work at Larnaca was obligatory as the increase in freight
and passenger traffic at the Airport have necessitated the
aftendance of the Nicosia staff on overtime. The exigencies of the
service required overtime work for the proper functioning of the
Customs Department at the Airport. The respondent
Commissioner was labouring under a misconception that the
taxpayer «<had no obligation to work overtime at Lamaca». It may
validly be said that for the purposes of this case the substantal
question is not whether the taxpayer had an obligation under his
terms and conditions of service to work overtime at Larmmaca
Airport.

Two questions pose for determination:-

{a} Whether these travelling expenses were wholly and
exclusively incurred in the production or for the purpose of
acquiring the income; and,

{b) If so, whether they represent the cost of travelling
between residence and place of business,

(@) The material words of s.11(1) are «£§ oAokAfpou kat
OTOKALIOTIKWG TPOS KTHOIV TOU E1g0dRpaTog {«wholly and
exclusively in the production of the incomes). These words are not
ambiguous; there is no doubt as to their meaning. The test is
objective and not subjective. It is essential to have clear findings
of fact on certain matters.

The income is produced by overtime work as Customs Officer
at Larnaca Airport. The production of the income starts from the
moment he resumes his duty at the Airport and continues during
the performance of the duties there. No income is produced
during the journey to and from Lamaca. The journey to Lamaca
is made by the applicant for one purpose only: the production ot
the income. The travelling expenses to and from Lamaca for the
purpose of the overtime are not incurred mainly for the production
of the income but exclusively and wholly for that purpose.
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Expenses are not deductible only when they are incurred during
the performance of the duties, as decided by the respondent.
There is nothing in our Law providing that the expenses should be
incurred «during the performance of the dutiess.

The applicant satisfies the requirements laid down in Section
11{1) of the Income Tax legislation. This answers the provision of
Section 13{e).

{(b) The material words for this case of 5.13(a) are «peTaBGOEWS
Q10 TOU TOTOL SIOPOVIG £1§ TOV TOTTOV TOU ETTAYYEAHOTOG» .
The substantial question in this case is the place of business and in
the case of a civil servant the place where he is posted.

The words «the cost of travelling between residence and place
of business» have to be construed that the expenses of travelling
between the residence and the office by a civil servant are not
deductible. A civil servant posted at Nicosia may reside at a
walking distance from his office or far away, depending on his own
finance, volition and other circumstances. These travelling
expenses are not deductible. When, however, he has to perform
the duties of his post at two different places in two different towns
- Nicosia and Larnaca - the position is different. If a civil servant is
posted at Larnaca and he resides at Nicosia, his travelling costs
from Larnaca to Nicosia are not deductible. If for reasons personal
to himself he might wish to live away from his place of work and
incurs expenses in getting to his work, this is entirely his own affair
and are not allowed by the Law. They are explicitly excluded by
the provision of paragraph (a) of s.13.

In the case of a civil servant the «TOTTOg eTTayyéApaTogy is the
place of his posting where he is required under the Law to attend
and perform his normal regular duties. The Law does not refer to
a person who has dual location of business. A civil servant posted
at Nicosia, has to attend his office and perform the duties required
of him at such office. The travelling expenses to and from that
office are not deductible.

Travelling expenses incurred when the taxpayer civil servant
has to travel to another place to produce taxable income are not
excluded. A civil servant posted at place A, say, Nicosia, and then
obliged to go to place B, say, Lamaca, to perform certain duties
there, his additional duties would require him to travel to place B.
Thus he has dual location of business. This second place of work
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is not within the ambit of the expression «place of businesss» of
s.13(a) of the Law.

As in order to produce the object of the tax he is obliged to incur
such travelling expenses to another place than the place of his
posting, these travelling expenses are deductible.

To sum up, the sole issue in this case is whether the travelling
expenses from Nicosia to Lamaca and back incurred by the
taxpayer - Customs Officer -for the purpose of attending his duties
for overtime work at the Larnaca Airport, wherefrom the taxable
income was produced, are deductible.

The applicant civil servant is posted at Nicosia, where he attends
his office during all Government working hours - 8.00 a.m. - 2.00
p.m.or7.30 a.m. - 1.30 p.m. - and after those hours he is required
by the Director of the Department, due to the «spectacular
increase in freight and passenger traffic at the airport have
necessitated the attendance of the Nicosia staff on overtimes for
the performance of the duties of the Department and for the
proper administration of the country. He has dual location of duty.
The statutory provision disallowing the cost of travelling between
residence and place of business relates only to the travelling from
his residence to his office at Nicosia and not to the travelling from
the place of his posting to Larnaca, which is not the «TéTOg
emayyéAparoge», this being Nicosia. The travelling expenses are
objectively incurred for the sole purpose and, therefore, wholly
and exclusively for the production of the income and, therefore,
they are deductible.

The sub judice decision suffers from misconception of fact and
is contrary to law. It is hereby annulled.

The question of costs gave me some concemn. Having regard to
all the circumstances of the case, respondent to pay £50.- towards
applicant’s costs.

Sub judice decision
annulled, Respondent to
pay £50. - costs.
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