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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

NIOVI PAPAIOANNOU

Applicant,
v

THE REPUBLIC OF CYPRUS. THROUGH
THE EDUCATIONAL SERVICE COMMISSION,

Respondent
(Case No 495/85)

Educational Officers — The Educational Officers (Teaching Staff) (Appomtments,
Promotions, Postings Transfers and Related Matters) Regulahons 205/72 —
Reguiations 26, 28 and 29 — Declared uitra vires The Pubiic Educational
Service Law 10/69 and 1n particular section 35(2) thereof in Michaeloudes
and Another v The Repubhc (1979) 3 CL R 56 — Amendment of §
sechons 26 and 35(2} of sad Law by Law 53/79 published after the

decision i1 Michaeloudes case or made applicable — Question
answered in the negative

Subsichary legislahon — Judicial decision declanng it uitra vires enabling Law —
Effect of such deciston 10

Admunustratve Law — General pnnciples — Retrospectivity of an admirustrative
act — The general rule — Exceptions — Review of the case law

Educational Officers — Promaotions — Whether approval of the filling of the post
by the Minister of Finance necessary — Queston answered in the negative

Educational Officers — Promotions — Scheme of Service — Interpretation and 15
apphcation of — Pnnciples applicable

Educational Officers — Promotions — Request for filling of post made before

occurrence of vacancy — Not a ground of annulment as such fact did not in
any way prejudice applicant

Educatonal Officers — Promohons — Ment — Regrading of applicant's lastgrading 20
made after filing of recourse — Such regrading rendered apphcant shghtly,
but not stnkungly supenor to some of the interested parties — Not enough to
fead by stself to the annulment of the sub judice promotions
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Educational Officers — Promotions — Retrospective effect of — The general rule

against retrospectivity of an administrative act — Exceptions — Section 35(4)
of the Public Educational Service Law 10/69

By means of this recourse the apphcant impugns the vaiidity of the
promotion of the six interested parties to the post of Headmaster A in the
Elementary Education instead of and in preference to her

The facts are bnefly as follows The Minster of Education requested, by
letter dated 17 12 1984 the filling of 7 posts of Headmaster A m the
Elementary Educanon {promotion posts) which were to become vacant on
31121984

The applicant and the interested parties were holding at the ttme, the
immediately {ower post of Headmaster On the 2nd January, 1985, the
recommendations of the Department of Elementary Educaton were
submutted through its Dhrector to the respondent, which met on the following
day and took the sub judice decision promoting seven candidates to the
vacant posts, amongst whom the six interested parhes, as from 1 1 1985

Counsel for applicant rased by his wntten address, the following legal
grounds

1 The respondent acted contrary to section 26(3) and 35(2) of the
Educational Service Law, No 10/69, as amended by Law No 53/79 which
as he submitted prowide for a procedure, which includes the preparation and
publication of lists of officers ehgible for promotion Counsel contended that
Regulations 26, 28 and 29 of 1972 {No 205/72) which had been declared
invahd in Michaeloudes and Another v The Repubhc {1979)3C L R 56, as
being ultra vires the Law were revived by the amending regulationsof 1985
(71/85) and that such amending regulanons which were enacted after the sub
judice decision are indicatve of the intention of the legisiature that legal force
should be given to Regulations 26, 28 and 29 and render them intra vires the
law

2 The approvai of the Minister of Finance which s an essental prerequisite
for the commencement of the procedure for the filling of a vacant past was not
obtained in the present case

3 The procedure for the filling of the posts had commenced before such
posts became vacant

4 The sub judice decision is the result of lack of due inguiry in thatit 15 not
clear that it does not appear anywhere who were the candidates considered
by the respondent as eligble tor promotion

5 The applicant was supenor to the interested parbes n ment and
quahfications

6 The respondent took into consideration only the last two confidental
reports of the candidates instead of their whole career
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7 The addiional quahficahons of the applicant were disregarded wathout
spectal reasons

8 There 1s a real probability that the sub judice decision was based on a
misconcepton of fact i that the respondent took mnto consideration a
disciphinary conviction of the apphicant, which appeared in her file, whilst such
convichion was later delared null and void by the Supreme Court

9 The sub judice promotions were made with retrospective effect, that s
with effect from 1 1 85 contrary to the prninciples of admunistrative law

Held, annulling m part the sub judice decision (1)} Regulahons 26, 28 and
29 of the Educational Officers {Teaching Staff) (Appomtments, Postings,
Transfers, Promotions and Related Matters) Requlahons 1972 (205/72) were
found to be \n Michaeloudesv The Republic(1979)3C L R 56 ultravires the
Law {Law 10/69) and more specifically section 35(2) thereof Sechons 26 and
35{2) were amended by Law 53/79

When a specific regulation 15 declared by the Courts to be ultra vires the
Law, 1t 15 not actually repealed or deleted, but 1t becomes a dead letter and
cannot be applied thereatter

This Court cannot share the view that by the enactment of the amending
Law 53/79 the Regulations, which had been declared ultra vires, became
automatecally appheable In the opimon of this Court, besides the enactment
of the amending Law, another posive acton was needed, that 1s the making
of regulations incorporating the previcus regulations or the making of new
regulatons Such action was 1n fact taken by the enactment of Regulahons
71/85, but this was done after the sub judice decision

{2) There 1s no provision in the Law about prior approval of the Minister of
Finance before a certain post is filled by way of promotion

(3! The request for the filling of the posts was made 14 days before the posts
became vacant This, however, did not prejudicially affect the applicant, who
was n fact one of the candidates considered as ehgible for promotion

(4) Ground 4 has no ment Both the applcant and the mterested parties
were considered for promoton [t 15 immatenal whether any other of the
unsuccessful candidates was considered for prormotion or not

{5) The applicant and the interested parties were more or less equal in merit
The correchon of applicant’s last grading from 37 to 38 made after the filing
of this recourse makes her slighily but not stnkingly supenor to some of the
interested parties Thus 1s not enough on its own to lead to the annulment of
the sub judice decision

{6) Ground 6 1s not supported by the facts
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(7} The nterpretation and apphcation of the schemes of service 1s within the
discretionary power of the appomnting organ and this Count will not interfere
and give a different interpretaton once such interpretation was reasonably
open to the appointing organ [n this case it was reasonably open to the
respondents not to treat applicant as possessing an addihonal qualiication
under the scheme of service

{8) It does not seem that applicant’s disciphinary conwviction affected the
judgment of the respondents 1n reaching the sub judice decision

{9} The general rule of administrative Law 15 that administrative acts cannot
have retrospective effect, unless it 1s so pronided by Law or where the decision
was taken by the adrmmstration erther in comphanceto an annulling decision
of the Court or in the course of re-exammanon of a case as a result of such
annulling decision when retrospective effect may be given as from the date
when such decision was annulled

The only instance where the Law provides for retrospective promohons of
educational officers 1s governed by section 35(4) of The Pubkc Educanonal
Service Law 10/69

In the ight of the above the sub judice decision, in so far asits rerospectivity
is concemned, has to be annulfed

Order accordingly Ne order
as to costs

Cases referred to
Michaeloudes and Anotherv The Republic (1979)3 C LR 56,
Repubhc v Pencleous (1984)3C L R 577,
Kyprianides v The Republc (1965} 3 C L R 519,
Markou v The Repubhc (1968) 3C LR 267,
Michala v The Republic (1968) 3CL R 465,

Panayides v The Republic{1972)3C LR 467, and on appeal
(1973} 3 CLR 378,

Afwentiou v The Republic (1973})3C LR 309

30 Recourse.

Recourse against the decision of the respondent to promote the
interested parties to the post of Headmaster A in the Elementary
Education in preference and instead of the applicant.

A.S. Angelides, for the applicant.

477



. Papaicannou v, Republic (1987)

M. Florentzos, Senior Counsel of the Republic, for the
respondent.

Cur. adv. vult.

SAVVIDES 4 read the following judgment. The applicant
challenges the decision of the respondent published in the official
Gazette of the Republic on 22.2.1985. whereby the interested
parties, namely, 1) Klitos Leonidou, 2) Panayis M. Panayides, 3)
loannis N. Stylianou, 4) Fryne Charalambous, 5) Andreas
Powiadjis and 6) Marios Nicolaides, were promoted, as from
1.1.1985, to the post of Headmaster A in the Elementary
Education instead of and in preference to her.

The applicant and the interested parties were holding, at the
matenal time before the sub judice decision, the post of
Headmaster in the Elementary Education.

On the 17th December, 1984, the Minister of Education
addressed a letter to the Chairman of the respondent requesting
the filling of 7 posts of Headmaster A"in the Elementary Education
which were to become vacant on 31.12.1984, due to the
retirement of an equal number of educationalists holding such
posts as well as the consequential vacancies in the posts of
Headmaster. Such posts were promotion posts.

The respondent held a meeting on the 2nd January, 1985, at
which the Director of Elementary Education submitted the
recommendations of his department. At its next meeting, which
took place on the following day, the respondent after considering
the recommendations proceeded to promote seven candidates,
six of whom are the interested parties in the present case.

Counsel for applicant raised by his written address, the
following legal grounds:

1. The respondent acted contrary to section 26(3) and 35(2} of
the Educational Service Law, No. 10/69, as amended by Law No.
53/79,

2. The approval of the Minister of Finance which is an essential
prerequisite for the commencement of the procedure for the filling
of a vacant post was not obtained in the present case.

3. The procedure for the filling of the posts had commenced
before such posts became vacant.
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4. The sub judice decision is the result of lack of due inquiry in
that it is not clear that it does not appear anywhere who were the
candidates considered by the respondent as eligible for
promotion.

5. The applicant was superior to the interested parties in merit
and qualifications.

6. The respondent took into consideration only the last two
confidential reports of the candidates instead of their whole
career,

7. The additional qualifications of the applicant were
disregarded without special reasons.

8. There is a real probability that the sub judice decision was
based on a misconception of fact in that the respondent took into
consideration a disciplinary conviction of the applicant, which
appeared in her file, whilst such conviction was later declared null
and void by the Supreme Court.

9. The sub judice promotions were made with retrospective
effect, contrary to the principles of administrative law.

With regard to his first ground counsel contended that in
accordance with the provisions of sections 26{3) and 35(2) of Law
10/69, as amended by Law 53/79, promotions must be made on
the basis of a procedure which includes the preparation and
publication of lists of officers eligible for promotion. The amending
law of 1979 was considered necessary in view of the judgment of
the Court in the case of Michaeloudes and Another v. Republic
(1979} 3 C.L.R. 56, by which Regulations 26, 28 and 29 of 1972
{No. 205/72) were declared ultra vires the Law. Counsel argued
that the aforesaid Regulations were revived by the amending
Regulations of 1985 (No. 71/85) by which the said Regulations
were re-numbered thus signifying the intention of the legislature to
keep them in force. He further submitted that even though the said
Regulations had been declared ultra vires the Law, they could still
be taken into consideration by the respondent as a guidance in
adherence to the principle of good and proper administration.
Lastly counsel argued that the amending Regulations of 1985
which were enacted after the sub judice decision are indicative of
the intention of the legislature that legal force should be given to
Regulations 26, 28 and 29 and render them intra vires the law, and
therefore enforceable.
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Section 26 of Law 10/69 read, belore its amendment by Law
53/79, as follows:

(2) Kevy Bémg wpoaywyng TAnpoldTAL  Gveu
bnpooreboewg, HiGd  Tpoaywydg  ekTardevTIKOU
A&ITOUPYOU UTTMPETOUVTOG €1 TNV OPEOWS KATWTEPAY
Tadiv, Béov i BaBudv.»

(626(1)

{2) A vacancy in a promotion post shall be filled, without
advertisement, by the promotion of an educational officer
serving in the immediately Jower class, post or grade.)

Also section 35(2) provided that promotions should be decided
on the basis of merit, qualifications and seniority of the candidates.

Regulation 26 of the Educational Officers (Teaching Staff)
(Appointments, Postings, Transfers, Promotions and Related
Matters) Regulations of 1972, (No. 205/72) provided that for the
purposes of promotion to non-combined posts, the
educationalists satisfying the requirements 'of the schemes of
service for the relevant posts are evaluated as promotees ‘A’ or
promotees ‘B’ in accordance with certain criteria set out in that
Regulation.

Regulation 28 of the same Regulations provided for the
preparation of lists of promotees ‘A’ and 'B’. Lastly, Regulation 29
provided that promotions should be made from the said lists, in the
proportions specified in the Regulations.

" The validity of Regulations 26, 28 and 29 was questioned in the
case of Michaeloudes v. The Republic (1979) 3 C.L.R. 56, where,
it was decided that the said Regulations were ultra vires the Law
{Law 10/69) and more specifically section 35(2) thereof. The
judgment in the above case was delivered on 27.1.1979. On
29.6.1979 Law 53/79 was published, amending inter alia,
sections 26 and 35 of Law 10/69. Thus, section 26 was amended
by the addition of a new sub-section (3) which reads as follows:

«(3) H babikaoia mpog TMARpwoiv keviig Béoewg
Suvape Tou TTapovTog GpBpov, TrephapBévovoa Ko
TEAVOIQY  TEPD  KATOPTIOHOY, TIEPIEXOMEVOU KO
dnpooieboews mvakwy SiopoTéwv | Ttpoalipwv, wg
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Ba ATo n TEPITTTWOIG, 0ITIVES £XOLUI TG TIPOG TOUTO
koBwpiopéva TpoaTaiToOpeva, kabopiletar.»

(sThe pracedure for the filling of a vacant post in
accordance with this section including also a provision for the
preparation, contents and publication of lists of appointees or
promotees, as the case may be, who possess the
qualifications, prescribed for the purpose, is defineds.)

Section 35{2) has been repealed and replaced by the
following:

«(2) Katd tnv efétaonv Twv SiekdikAOEWY Twv
EKTTQIBELTIKWY  AEITOUPYWY  TIPOG  TTPOQYWYNRV
AapBavovran SeovTwg v’ dYnv nadia, Ta rpocdvTa Kal
n apxai6tng ovppwvwg Tpog diadikagiav  ATIg
kaBopileTat.»

(«(2) In considering the claims of educational officers for
promotion, the merit, qualifications and seniority are duly
taken into consideration in accordance with a prescribed
procedures).

When a specific regulation is declared by the courts as ultra vires
its enabling law, it is not actually deleted or repealed, but it
becomes a dead letter and cannot be applied thereafter. In the
present case the effect of Michaeloudes case (supra) was that
Regulations 26, 28 and 29 could no longer be applied by the
respondent in effecting promotions. Although by the amending
law of 1979 (Law 53/79) provision was made for the enactment of
regulations containing provisions for the preparation and
publication of lists of appointees such regulations had not been
enacted by the time of the sub judice decision.

I cannot share the view that by the enactment of the above
amending law the old regulations which were declared ultra vires,
were automatically revived and became applicable. In my
opinion, there must be, besides the enactment of the amending
law, another positive action giving effect to the intention of the
legislature by either making regulations incorporating the
previous ones or by enacting new ones. Such action, giving effect
to the intention of the legislature was in fact taken by the
enactment of the amending regulations of 1985 (No. 71/85)
whereby regulations 26, 28 and 29 were re-introduced in the
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amended regulations. This, however, took place subsequently to
the sub judice decision.

As to the effect of regulation 27 of the same regulations, if this
regulation is read alone and not in conjunction with Regulations
26, 28 and 29, its meaning is that educational officers should be
evaluated, at least once a year, as to their fitness for promotion.
and nothing more. | have, therefore, reached the conclusion that
the first ground relied upon by counsel for applicant fails.

In connection with the second ground, counsel for applicant
argued that the prior approval of the Minister of Finance is
necessary for the filling of any vacant post because of the possible
abolition of a certain post.

There is no provision in the Law about the prior approval of the
Minister of Finance before a certain post is filled by way of
promotion, but, as | understand, such approvai is usually obtained
in practice. Since, however, no question arises here that the posts
in question had been abolished, and since approval does not form
part of the process for the selection of the best candidates in case
of promotions, | consider this question as not affecting the
outcome of the present recourse but | leave the question open as
to whether such matter may be of any relevance in case of newly
created posts or posts which in the meantime have been
abolished. It should be noted that in any case, the letter requesting
the filling of the posts was communicated to the Minister of
Finance, who did not raise any objection to their filling.

In support of the third ground, counsel relying on the case of
Republic v. Pericleous (1984) 3 C.LL..R. 577, argued that since it
was decided, in that case, that a candidate must possess the
required qualifications at the time that the request for the filling of
the post is made by the appropriate authority to the respondent, it
follows that the procedure for the filling of a post cannot
commence and the request for the filling of the post cannot be
made, unless the post becomes vacant.

It is a fact in the present case that although the respondent did
not actually meet to consider the sub judice promotions until after
the posts became vacant, the request for the filling of the posts was
made, by the Minister of Education, on the 17th December, 1984,
that is, 14 days before the posts became vacant. This, however,
did not in any way affect the interests of the applicant, who was in
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fact considered amongst the candidates eligible for promotion and
there is no allegation that she was in any way prejudicially affected
or that she was excluded from consideration as not possessing
certain qualificafions by the 17th December, 1984, which she
would have otherwise possessed by the 31st December, 1984. |
therefore find no merit in this argument.

With regard to the fourth ground raised, again 1 find no meritin
it either. Both the applicant and the interested parties were
considered as eligible for promotion and the applicant was in fact
amongst those recommended for promotion. it is therefore
immaterial whether any other of the unsuccessful candidates was
considered for promotion or not,

I will now consider grounds 5, 6 and 7.

It has been repeatedly stressed by this court that mere
superiority of one candidate over another is not sufficient for the
annulment of a promotion and that what has to be established by
an applicant is striking superiority over those who had been
promoted.

Itis the allegation of counsel for applicant that the applicant was
better in merit and qualifications than the interested parties. The
merits of the parties are reflected in their confidential reports. It is
apparent from such reports, as well as from a comparative table of
the gradings of the parties which was prepared for the purposes of
the recourse that all parties are more or less equal in merit.
Counsel for applicant argued that the applicant’s grading in her
last report is not correctly stated in the comparative table and that
her correct grading should have been 38 in that year instead of 37.
As it appears from her file her grading was changed from 37 to 38
after an objection on her part. This correction was, however, made
on 26.1.85 a date subsequent to the recourse. Even if the
corrected grading is taken into consideration, she would only be
slightly better as compared to interested parties Stylianou and
Poyiadjis and this is not enough, on its own, to render her strikingly
superior to those, or any of the interested parties.

Itis also the contention of counsel that only the last reports of the
parties were taken into consideration. ltis clear, however, from the
minutes of the respondent that all their confidential reports were
taken into consideration with a special emphasis on the last ones,
which in any event was legitimate. Therefore, the contention of
counsel in this respect fails.
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With regard to qualifications, it is the case for counsel for
applicant that the applicant possessed additional qualifications
which are considered an advantage under the schemes of service
and which were disregarded by the respondent without giving
proper reasons for disregarding them.

Paragraph 3 of the qualifications required by the scheme of
service for the relevant post, reads in this respect:

«MeTexTraibevon oto efwTepikd | emmpodoBeTOg
TiTAOG  omouvdbwv ot ekTaidevTikd  Bépara 1
MOTOMOINTIKG EMTLXOUG TrapakoAoldnong edikrg
OEIPAG EMUPOPPWTIKDOV HABNUATWVY TTOU OPYAVEVEI TO
Yrmoupyeio aibeiag, BGewpovvral wg emmpdobero
TPOGHV.»

{«Post-graduate training abroad or additional title of studies
in educational matters or a certificate of successful attendance
of a special series of lessons in vocational training organised
by the Ministry of Education will be considered as an
additional qualifications).

As it seems from a certificate appearing in blue 88 of Exhibit 1C,
the applicant, attended from 1961-1963 evening classes in dress-
making, cookery and cake decoration at the Stobswell Evening
Educational Institute.

Interested party No. 5 has attended, during the years 1981-
1982 and 1982-1983, a course and obtained a Diploma in
Applied Educational Studies in the Hatfield Polytechnic in
England (blues 81, 88, 111, 116 in Exhibit 2D). Interested party
No.6 had attended a course in Maraslios Teaching College in
Athens. There is no evidence that any other interested party
possessed any additional qualifications.

The interpretation and application of the schemes of service is
within the discretionary power of the appointing organ and this
court will not interfere and give a different interpretation once such
interpretation was reasonably open to the appointing organ.

The respondent found (see minutes of meeting of 3.1.1985) that
interested parties Nos 5 and 6 have post-graduate training.

The certificate of attendance of the applicant, was before the
respondent and it can be inferred from the contents of the sub
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judice decision that it was not treated by it as amounting to an
additional qualification under the schemes of service. Such
interpretation was, in my view, reasonably open to the respondent,
in view of the requirement that post-graduate training etc. had to
be in educational matters. In view of this, the applicant cannot be
treated for comparison purposes as possessing the additional
qualification of post-graduate training in educational matters
which would have required the respondent to give special reasons
for ignoring it and preferring those of the interested parties not
possessing such qualifications to her. This ground also fails.

The next ground to be considered is ground 8 regarding the
probabllity that the respondent took into consideration a
disciplinary conviction of the applicant, which was subsequently
to the sub judice decision annulled by the Supreme Court on the
application of the applicant and which might, according to the
contention of applicant’s counsel, have led to a misconception of
fact. 1 find no merit in this contention of counsel. The fact of the
disciplinary conviction of the applicant does not seem to have
affected the judgment of the respondent in reaching the sub judice
decision. The applicant was in fact considered for promotion, she
was recommended for it, amongst other persons, and the sole
reason for not being preferred was, as it seems from the contents
of the sub judice decision that there were other candidates, equally
good but senior to her whom the respondent considered as more
sultable for promotion, a matter which was reasonably open to the
respondent to do in the circumstances of the case.

The final point raised is that of the retrospectivity of the sub
judice decision. The general rule of administrative law is that
administrative acts cannot have retrospective effect, unless it is so
provided by law or where the decision was taken by the
administration gither in compliance to an annulling decision of the
Counrt or in the course of re-examination of a case as a result of
such annulling decision when retrospective effect may be given as
from the date when such decision was annulled. (See Conclusions
from the Case Law of the Council of State in Greece (1929 - 1959)
pp. 197 and 358, Kyriacopoulos on Greek Administrative Law,
4th Edition, Vol. B., p. 400).

The relevant law in this respect is section 35(4) of the Public
Educational Service Law (Law No. 10/69) which reads as follows:

«("Orav exmraibeuTikég Aciroupyds mpoaxdr £ig Béov
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EV TN OTIOIO EVAPYEI QVOTTANPWTIKMDG, N TPOaywyn
auToL duvaTov va yivny atrd Tng nuEpopnviag Katd Tnv
omoiav exevBn n Béoig | aré TNG npepopnviag amrd
TN omroiag Siwpicdn éTrwe UTTRPETH AVATIANPWTIKWS,
owxdAmoTe Twv nupepopnvidv  ToOTWwv  Eivanl N
PETAYEVECTEPQ. »

{«{4) When an educational officer is promoted to a post in
which he was acting, his promotion may take effect from the
date on which the vacancy occurred or the date of his acting
appointment, whichever is the latests).

It seems from the above that the only instance for retrospective
promotions expressly provided for by the law is in the case of
acting appointments. If it was the intention of the legislature to
cover any other instances, it should have been expressly stated so
in the same law.

The question of the retrospectivity of promotions has been
raised before this court in the past. Thus, in the case of Kyprianides
v. Republic (1965) 3 C.L.R. 519, it was held that the decision of the
respondent not to give retrospective effect to the promotion of the
applicant was wrong in view of the fact that he was acting in that
post for several years. In the case of Markou v. Republic (1968) 3
C.LR. 267, it was found that the decision of the respondent to
refuse to give retrospective effect to the promotion of the
applicant, who was not acting in the post in question before his
promotion, was correctly taken.

In the case of Michala v. Republic (1986) 3 C.L.R. 465, it was
decided that retrospective appointment could be offered to the
applicant, in the circumstances of the case, in view of the fact that
a decision had previously been taken to that effect by the Review
Committee and the respondent Commission, as a successor to
that organ, was merely called upon to give effect to such decision.

In the case of Panayides v. Republic (1972) 3 C.L.R. 467, it was
held by A. Loizou, J. that the promotion in that particular case
could have been made with retrospective effect in view of the
provisions to that effect in the Supplementary Budget Law (No. 9)
of 1970 (Law No. 34/70). That case was affirmed on appeal,
reported in {1973) 3 C.L R. atp. 378, where the following was said
at pp. 384, 385:-
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«The question which arises for examination, in this respect,
is whether there existed legislative authorization for the
retrospectivity of the promotion of the interested party. In our
view, Law 34/70, by means of which there was created, in

5 May, 1970, the post in question and provision was made for
the payment of the salary of such post as from 1st January,
1970, authorized, by implication, the respondent
Commission to make the promotion retrospective (and see
further in this connection Revue du Droit Publique et de la
10 Science Politique, 1953, p. 45).»

Lastly, in the case of Afxentiou v. Republic(1973) 3 C.L.R. 309,
it was decided by A. Loizou, J. that retrospective promotion was
not justified in the circumstances of the case where there was no
express statutory provision to that effect. Atp. 319 of the judgment

15 the following was stated:

«Therefore, the creation of this new post could not by itself
be considered as amounting to an express statutory provision
authorizing the Commission to fill it retrospectively.

Furthermore, there is no other indication in the said Budget

20 Law from which one might infer an implied authorization to

make the promotion in question retrospectively. The fact that

the applicant was asked inter-departmentally to perform the

duties of the post which was to be created, and before his

selection for the post by the Commission - the appropriate

25 organ entrusted by the Constitution with the task of

promotions - is not sufficient to constitute the authorization

that the law requires to exist before retrospective effect is

given to a promotion, nor, in my view, the combined effect of

the creation of the post by the Budget Law as from 1st of the

30- year coupled with the circumstances of the case was sufficient

justification for the Commission to give to the promotion

retrospective effect, nor was it such as to call for doing equity

to the officer concemed. The duties assigned, as they were, to

him by his Department, had given him an opportunity to show

35 his abilities which might have been to his advantage had there
been other candidates for the same post.»

The above case was decided only a few days before the
judgment of the Full Bench of this Court in the case of Panayides
(supra). The leared trial Judge, however, distinguished in the

40 above case, his own decision in the Panayides case which was
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reached in the first instance. His decision in this respect reads as
follows (p. 318):

«One of such promotions came before me and is reported
as Panayides v. The Republic (1972) 3 C.L.R. 467. In the said
case it was held that the Supplementary Budget Law was
enacted and used as the legislative media for the purpose of
the reorganization of the service and the creation of new
posts. The provisions therein for funds for such posts
retrospectively from the beginning of the year, that is to say
five months prior to the promulgation of the said law, was a
clear provision that promotions to these posts which were in
effect reorganization of already existing posts, were intended
to be made with retrospective effect.

10

’
/

That case has to be distinguished from the present one.-*
There, the re-organization of a number of Govemment 15

Departments had been the subject of negotiations between s

the Government and the civil service and it had been

promised that an agreed settlement would have retrospective

effect as from the beginning of the year in question. As a restlt,

the Council of Ministers approved the necessary bill which

was laid before the House of Representatives in April or May

for .the appropriation of the required funds as from the,
beginning of that year, that is to say, before even laying the bill

before the House, a further ground for distinguishing

Panayides’s case (supra) from the one under consideration.»

&

7

I share the view of my learned brother A. Loizou in that the case
of Panayidesis distinguishable from the case of Afxentiouand also
from the present one. | also share the view that there can be no
retrospective promotion unless the case falls within certain
exceptions enumerated in the Greek authorities cited earlier
which is not the case here. In view of this, | find that the
retrospectivity given to the promotions in question with effect as
from the 1st January, 1985 is null and void and the sub judice
decision, in so far as its retrospectivity is concemed, has to be
annulled.

20

25

30
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In the result the recourse succeeds only to the extent
hereinabove mentioned and an order is made accordingly. In the
circumstances [ make no order for costs.

Sub judice decision
partly annulled. No
order as to costs.



