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[DEMETRIADES J}

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
GEORGHIOS NICOLAOU,

Apphcant,

v

THE REPUBLIC OF CYPRUS, THROUGH

1 THE MINISTER OF INTERIOR AND DEFENCE,
2 THE CHIEF OF POLICE,

Respondents
{Case No 496/83)

Executory act — Confirmatory act

By letter dated 26 7 83 the Chief of Police informed the applicant that he
was prepared to accept hisresignation from the Police Force on condihon that
the applicant paid the sum of £536 825 mils, being reasonable compensation

5 In respect of the expenses sustaned by the Government n the form of
salanes, meals, umform and training at the Police School

By letter dated 1 8 83 the applicant requested the Chief of Police to reduce
the said amount, but as the latter by letter dated 17 8 83 tumed down the
aforesaid request, the applicant, on the 19 8 83, signed a declaration to the

10 effect that he accepts to pay the smid sum and did pay 1t without protest or
reservation of his legal nghts

By letter dated 15 9 83 counsel for the applicant demanded the retum of
the money paid by the applicant on the ground that his chient was forced
llegally to accept the conditon as to payment and was not gwven the

15 opportunity of making the same without prejudice

By letter dated 24 9 83 the Chief of Police denied the allegations of counse!
and informed the latter that the money was paid by the apphcant on his own
free will

Hence the present recourse, whereby the applicant impugns the decision
20 to reject his claim for the retum of the money pawd as aforesard by lum

Held, dismissing the recourse (1} The decision to impose the payment of
the sum of £536 825 mils as a condihon for his consent for the resignation of
the applicant from the Police Force was taken and communicated to the
applicant by the letter of the Chief of Police dated 26 7 83
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{2} The said decision was confirmed not only by the letter dated 24.9.83,
but also by the letterdated 17 8.83 It follows that the decision attacked by this
recourse 1s of a confimatory and not of an executory nature,

(3) In view of the above findings this recourse 1s out of time

Recourse dismussed. No
order as to costs

Cases referred to

foannou v, The Repubhc (1983} 3 C LR 150.

Recourse,

Recourse against the decision of the respondents to reject
applicant's claim for the retumn to him of the sum of £536.825 mils
paid by him on his resignation from the Police Force.

A.S. Angelides, for the applicant.

A. Vladimirou, for the respondents
Cur. adv. vult.

DEMETRIADES J. read the following judgment. The applicant,
who at all material times was a member of the Police Force of the
Republic, joined the Force as a constable on the 28th April,
1981, after signing a declaration by which he accepted the
conditions of service contained in a notice given to him by virtue
of regulation 5(h) of the Police (General) Regulations 1958. Under
regulation 7 of the relevant Regulations his enlistment was for an
initial period of three years.

A term contained in the said notice was that the applicant could
not resign without the written consent of the Chief of Police who
had the discretion of rejecting the application for resignation or
accept it, in which case he could demand that before his
resignation the applicant had to pay reasonable compensation for
expenses sustained by the Government during the period of his
training.

On the 18th July, 1983, the applicant, by letter, photocopy of
which is Appendix B to the Opposition, informed the Chief of
Police that because of his qualifications - he possessed the
Intermediate Certificate of the City and Guilts of London Institute
he was selected for appointment by the Cyprus
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Telecommunications Authority and that he intended to accept the
offer. By his said letter the applicant requested from the Chief of
Police to consent to his resignation from the Force.

By his letter dated the 26th July, 1983, which is Appendix C to
the Opposition, the Chief of Police informed the applicant that he
was prepared to accept his resignation on condition that the
applicant paid the sum of £536.825 mils being reasonable
compensation on account of the expenses sustained by the
Govemment in the form of salaries, meals, uniiform and training at
the Police School.

The applicant, by his letter dated the 1st August, 1983, which is
Appendix D’ to the Opposition requested the Chief of Police to
reduce the amount of compensation which he had to pay, in view,
as he said, of the services he rendered during his enlistment.

By his letter dated the 17th August, 1983, which is Appendix
E’ to the Opposition, the Chief of Police informed the applicant
that he could not accede to his request and that his application for
resignation could be approved only if he paid the sum of £536.825
mils and signed the declaration attached to his letter.

On 19th August, 1983, the applicant signed the said declaration
(see Appendix F to the Opposition) and paid the sum of £536.825
mils for which he was given receipt (exhibit No. 1 before me).

The declaration (Appendix F) reads:
«AHAQZXH

«Me To TTapo dnAdvw o1 aTmobéXopal va KaTaBdAw
Tipog Thv KuBépvnon 1o mood Twv £536.825 piAg cav
Aoyikf) amolnpiwon évavn Twv e§65wv Tou LTESTN N
Anpokpartia Tng Kbtrpov umd popdni piabav, citiong,
oToMfg kai e£&pTnong kard T Sidpkaa Tng gpoitnong
pov TNV AGTuvopIkl ZX0Af peTafn 5.7.82 - 6.11.82.»

(«(DECLARATION

«] hereby declare that | accept to pay to the Government the
amount of £536.825 mils as reasonable compensation
towards the expenses which the Government of Cyprus
sustained in the form of salaries, meals, uniform and
equipment during my training at the Police School between
5.7.82-6.11.82.4).
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The receipt issued to the applicant for the payment by him of the
sum of £5636 825 muls states that this amount was paid «in respect
of charges for his training since he has not completed the three
years In services»

It 1s to be noted that the applicant paid the above sum without
protest or reservation of his legal nghts. if he was entitled to any

On the 15th September, 1983, counsel for the applicant
addressed a letter to the Chief of Police, by which he was
demanding the return of the money paid by the applicant, on the
ground that his chent was forced illegally to accept the term
imposed by lim and that he was not given the opportunity to pay
the sum without prejudice

By his letter dated the 24th September, 1983, the Chief of
Paolice denied the allegations of counsel and informed him that the
maney was paid by the applicant on his own free will

By his present recourse the applicant prays for a declaration of
the Court that the decision and/or act of the respondents to reject
the claim of the apphcant for the retum of the sum of £536 825
mils when he resigned from the Force, 1s null and void and of no
effect and for a declaration that the refusal and/or failure of the
respondents to return to the applicant the sum of £536 825 mils

which the apphcant was forced to pay aganst his will 1s null and
void and of no effect.

Counsel for the respondents raised two preliminary objections
(a) that the decision challenged by the applicant is a confirmatory
one and (b) that the applicant has no legihmate interest

Counsel for the applicant submitted that his case 1s within the
four comers of loannou v The Repubiic, {1983)3C L R 150 The
facts of the present case, however, are distinguishable from the
facts of the Ioannou case, supra In that case the apphcants paid
the compensation imposed by the Chief of Police as a condition
for their resignation with reservation of thewr nghts Here, the
apphcant paid the money without making any reservation

Before praoceeding with the grounds of law on which the present
recourse has been based, it 15 pertinent to exarrune, at this stage,
the preliminary objections raised by counsel for the respondents
It has been submutted 1n this respect by him that the sub judice
decision 1s not of an executory nature as it simply confirms a
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previous decision in the same matter and, therefore, it cannot be

made the subject of a recourse under Article 146 of the

Constitution. Reference has been made, in this respect, to the

Conclusions from the Case-law of the Council of State in Greece,
5§ 1929 - 1959, where the following are stated {at p. 240):-

«Mpadeg BeBawTikai. ATTapadéktTwg TPooGaAiovTa

&1’ aITACEWS AKLPWOEWS, WG OTEPOUHEVAI EKTEAEOTOU

XOPaKTHPOG, ai BeBarwTikai rpdaelg, fTol ol mpdadears at

£xovoar To auTo TEpIEXOpEvoy TIpog TpoekdoBeioay

10 ekTeEAeoTAV, emBeBaloboar TalTnV, aveapTiTwg Tou

av ekdibwvral quTemayyéATwg A T QITROEN TOU

evbiagepopévou. OvTw tivar BeBaiwTikh 1 PGS ny

auUVIOTOOO  GTTAV  ETTAVOANIV  TTIPOYEVECTEPQS, 1)

otnpilopévn €1 TG QUTAG TPAYHOATIKAS KOl VOHIKAG

15 Baorws. Mpdaéig dndoboa  ammArfy  eppoviy  Tng

AI0IKACEWG €1 Tponyoupéviy PGV, £0T Kal pn

EMQaVOAGUBAVOLOO TO TTEPIEXOHEVOV TAUTHS, ATTOTEAE

emiong BeBatwTikgy mPalv, WG AX. N gPHOVA €1

mpoyeveoTépav apvnoiv. O0Tw exkpiBnoav BeBaiwTikai

20 P&l § Apvnoig TNG AIDIKAOEWS OTIWS avaKoAéon

wponyovpévny ekTeAeaTv TpaIv, n amdppiyig amAng
1IEPAPXIKAG TTPOOdLYNAS [ AITHoEWS Bepatreiag.»

(«Confirmatory acts. Unacceptably they are attacked by

recourse for annulment, as lacking executory character,

25 confirmatory acts, i.e. acts which have the same contents with

a pre-issued executory one, confirming same, irrespective of

whether they are issued on the motion of the administration or

on the application of the interested party. Thus confirmatory

is an act which consists of a mere repetition of a previous one,

30 based on the same factual and legal basis. An act stating a

mere persistence of the administration to a previous act, even

though it does not repeat its contents, also constitutes a

confirmatory act, as for instance the persistence to a previous

refusal. Thus the refusal of the Administration to revoke a

35 previous executory act, the dismissal of a simple hierarchical

recourse or an application for relief were considered as
confirmatory actss).

It is abundantly clear that the decision of the Chief of Police to
impose the payment of the sum of £536.825 mils as a condition for
40 giving his consent for the resignation of the applicant from the
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Force was taken and communicated to the applicant by his letter
dated the 26th July, 1983 and that this decision was confirmed not
only by his letter to Counsel for the applicant dated the 24th
September, 1983, but, also, by his letter dated the 17th August,
1983, when he rejected the application of the applicant for
reduction of this sum.

Considering this, | find that the decision attacked by this
recourse is a confirmatory one and not of an executory nature.

In view of my above finding | am of the view that the recourse
was filed out of time, that is after the lapse of the seventy-five days
envisaged by Article 146 of the Constitution.

In the result, the recourse is dismissed and [ make no order asto
costs.

Recourse dismissed.
No order as to costs.
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