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1987 November 7
{KQURRIS J|]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

DEMETRAKIS EVGENIOU,
Apphcant,
v
THE REPUBLIC OF CYPRUS, THROUGH
THE PERMITS REVIEW AUTHORITY,
Respondent

{Case No 605/85)

Motor transport — The Motor Transport Regulation Law 9/82, as amended by
Law 84/84 — Permits Review AuthorTr;T_ — Powers of — The cntena lad
down at its meeting of 17 4 85 — Ultra wires the law — Kynacou v The
Republic (1986} 3 CL R 1845, KEM TAX! Lid and Another v Republic
(1986) 3C L R 703 followed 5

The Permits Rewview Authonty reversed a decision of the Licensing
Authonty, whereby the applicant had been granted hcences for cars hired
without a dnver

The relevant minutes of the Permits Review Authonty state that the
Authonty «taking into account the cntena which were set out at its meeting on 10
174 85 . allows the appeals . because Mt Evgemc;u does not satisfy the
requirement of s 5{(9) of the Laws *

Hence this recourse

Held, annulling the sub judice deciston (1) The cntena laid down by the
Authonty and which were taken into consideration in armving at the sub judice 15
decision are ultra vires the law {Kynacou v The Republic (1986) 3 CL R
1845 and KEM Taxi Ltd v The Republic (1986)3 C LR 703 adopted) The
sub judice decision has to be annulled

2pAssuming that the criteria are not ultra vires the law, this recourse should
be dismissed, because, in the light of the material before i, it was reasonably 20

* Law 9/82
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3C.LR Evgeniou v. Republiic

open to the respondent to reach the conclusion that applicant did not satisty
the requirements of section 5(9}.

Sub judice decision annuiled.
Costs against respondents.

Cases refered to:
Tsouloftas and Others v. The Republic (1983) 3 C.L.R 425;
Kyriacou v. The Republic (1986) 3 C.L.R. 1845,
KEM Taxi Ltd. and another v. The Republic (1986) 3 C.L.R. 703:
Vassiliou v. The Republic (1982) 3 C.L.R. 220.
Recourse.

Recourse against the decision of the respondent to annul the
licences granted by the Licensing Authority to the applicant for the
hire of cars without a driver in relation to three vehicles.

A.S. Angelides, for the applicant.

G. Erotokritou (Mrs.), Senior Counsel of the Republic, for the
respondent.

Cur. adv. vult.

KOURRIS J. read the following judgment. By the present
recourse, the applicant seeks a declaration of the Court that the
decision of the respondent Authority, dated 20.4.1985 and
communicated to the applicant and interested parties by letter
dated 3.5.1985, by which the respondent Authority had annulied
the Licensing Authority decision of 9.1.1985, to grant to the
applicant licences for the hire of cars without a driver in relation to
three vehicles, is null and void and of no effect whatsoever.

The applicant applied on 15.6.1983 to the Licensing Authority
for a licence to own and manage fifteen self-drive cars commonly
known as «Z» cars. A report dated 13.7.1983 was subsequently
prepared with regard to the said application by a Transport
Inspector and the Licensing Authority examined the
abovementioned application at its meeting of 1.2.1984 and
decided to grant to the applicant licences for the hire of cars
without a driver in relation to three vehicles. By a letter dated
9.1.1985 the Licensing Authority communicated to the applicant
its above-mentioned decision.



Kourris 3. Evgenlou v. Republic (k987)

The Interested Parhes, Secunty Travel Limited. H & C Hotels

Catenng Limited, KEM Taxi Limited and others and Chnstos

Papegeorghiou being dissatisfied with the decision of the
Licensing Authonty, filed hierarchical recourses to the Permits
Review Authonty under s 4{a) of the Motor Transport Regulation
Laws 1982 and 1984 Laws 9/82 and 84/84

The hierarchical recourses were heard by the Permits Review
Authonty at its meeting of 18 3 1985 and after taking into account
all the facts and circumstances of the case, 1t decided at its meeting
of 20 4 1985 to allow the herarchical recourses and te annul the
decision of the Licensing Authonty

The decision of the Permits Review Authonty, dated 20 4 1985,
was communicated to the apphcant and all concermned by letter
dated 3 5 1985 and against this decision the applicant filed the
present recourse

The sub judice decision reads as follows

«H AvaBewpnTiki Apxr Abeiwv agol pedérnoe dAa
TO OTOIXEIO TV OXETIKWY PakENWY kKal OAa 60a Exouv
AexBei amd pipOuS TWV TPOOPGELYOVTWV KOl TWV
evbiapepopivwv pepwv kal AapBavovrag vmoyn Ta
kpITHpIa Tou £€8e0e 0T ouvedpia Tng oTig 17/4/1985,
TTaipvEl TIG O KOTW aTTOPAoEIS: -

.........................................................................

10. ATrobéxerat Tig Tpooguyég 145/85, 291/85 kai 507/85
Tou voBARBnkav evavriov Tng amwddaons TS Apxns
Abawv va xopnynBolOv 3 abdaeg  oxApaTOg
expioBoupévou avev obnyol oTtov K. AnunTpaxnv
Evyeviov.,

AtmropacileTal n amrodoxr Twv mpoaduydv 16T o K.
Euyeviov dev mAnpoi Tig TpoumoBéoeig Tov dpBpov
5 (ebagiov 9) Tou Népou».

{Vide Appendix B.)
In English it reads as follows.

«The Permits Review Authority having considered all the
material of the relevant files and all that has been said on
behalf of the applicants and on behalf of the Interested Parties
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and taking into account the criteria which were before its
meeting on 17.4.1985, reached the following decisions:-

10. It allows the appeals (Recourses) 144/85, 291/85 and
507/85 which were filed against the decision of the Licensing
Authority to grant licences for the hire of cars without a driver
in relation to 3 vehicles to Mr. Demetrakis Evgeniou.

It has been decided to allow the appeals because Mr.

Evgeniou does not satisfy the requirements of s. 5(9) of the
Laws.

I think it is pertinent at this stage to set out s. 5(9).
Section 5(9) reads as follows:-

«Ovbepia adaia  0dikAg  ypARoewg Ha  xopnyeiTal
avadopiksg TTpog clovbATaTe OXNpa bnpooiag Xproews
Tpog eKTEAEOIV 01006RTOTE 0B1KIG XPACEWS B’ NV aTTauTEI-
Tal Tol00TOV GXNpa duvapel Twv datalewv Touv Tapdvrog
Nopou, ekTég eav 0 1510KTATNG TOOTOL TIEIGEI TNV ApXAV
Adeiwv OT1 peTépxeTon ) mpoTiBeTan OTTWS peTéABEl TRV
HETaPOPIKAY EMIXEIPNOV WG KUPIOV GUTOU ETTAYYEApQN.

In English it may be translated as follows:

«No road service licence shall be granted in respect of any
public service vehicle for the service of any road for which
such vehicle is required under the provisions of this Law,
unless its owner convinces the Licensing Authority that he
carries on or intends to carry on the transport business as his
main occupation.»

The nature and character of hierarchical recourses was dealt
with in the case of A. Tsouloftas and Others v. The Republic of
Cyprus, (1983) 3 C.L.R. 426. It was held that the test by which the
validity of the decision of the Permits Review Authority must be
judged is the same as that applicable to the Licensing Authority.

The sub judice decision was issued in exercise of statutory
powers with which the respondent Authority is vested by s. 4{A) of
the Motor Transport Regulation Laws, 1982 and 1984 \Laws Y/bz
and 84/84). The wording of s. 4{A){3} is similar to the wording of
the abolished section 4{2) of Law 9/82 and s. 6{2} of the abolished
Motor Transport Regulation Laws 1964 - 1975.

1785
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The Minister’s powers under 5. 6(2) were expounded in the
Tsouloftas case (supra) where at page 431 it was stated:

«A hierarchical recourse is not a judicial proceeding in any
sense. It is not intended to review the comreciness of the
hierarchically subordinated organ’s decision by reference to
the soundness of the reasoning propounded in respect
thereof, but to establish a second tier in the decision-taking
process, designed to eliminate mistakes as well as abuse of
authority by subordinates... Both organs in the hierarchy are
charged with the same duty - to promote the objects of the law
by the application of its provision in particular cases.»

And at p. 432 it is stated:

«The test by which we must judge the validity of the
decision of the Minister is the same with that applicable to the
Licensing Authority. Itis this: Whether it was reasonably open
to the Minister, in view of the provisions of the Law, and the
material before him, to decide as he did.»

By the time this case came up for hearing, Pikis, J. delivered
judgment in the case of Vassos Kyriacou v. The Republic of
Cyprus Through the Permits Review Authority, (1986) 3 C.L.R.
1845, and held that the criteria laid down were ultra vires the Law
because «they were designed to introduce a body or rules outside
the context of the law and in some areas in opposition to its and he
annulled the decision of the Permits Review Authority.

Also, Savvides, J., who delivered judgment in the case of KEM
Taxi Limited, trading under the business name «KEM Tours», and
another v. The Republic of Cyprus, (1986) 3 C.L.R. 703, also held

that the criteria are ultra vires.

Counsel for the applicant invited the Court to adopt and rely on
the case of Kyriacou (supra) because the facts in that case are
similar to the facts of the present case in that the Licensing Review
Authority held that the applicant did not satisfy the requirements of
s. 5(9) of the Law as in the present case.

Counsel for the respondent Authority, on the other hand,
contended that the Kyriacou case has no application to the facts of
the case in hand because the applicant in the present case did not
satisfy the requirements of s. 5(9) of the Law. Counsel submitted
that the Licensing Review Authority proceeds and applies the
«criterias if it is found that an applicant comes under s. 5(9) of the
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Law and not before. If he does not come under s. 5(9) then the
application of the criteria does not arise and they do not come into
operation and it cannot be said that the Licensing Review
Authority relied on criteria which were ultra vires and
consequently invalid.

In the case of Kyriacou {supra), Pikis J. referred to the case of
Vassiliou v. The Republic, (1982) 3 C.L.R. 220 on the question of
the amenity of Administrative Authorities to adopt a policy

decision affecting the exercise of their discretionary powers and at
p. 1851 said the following:

«An administrative authority cannot in the exercise of its
administrative powers override the law by the evolution of
criteria other than those laid down in the relevant statute. The
one thing they cannot do is to neutralize their discretion to
respond to the merits of the individual case.

The sweeping nature of the directives laid down in this case
are designed to introduce a body of rules outside the context
of the Law and in some areas in opposition to it. They are not
confined to laying down the procedural means of eliciting the
factual background to the application particularly the
genuiness of the intention of the pursuer to start a Z-car
business as his main occupation. Rules (c) and (d) in particular
seem to lay down criteria unknown to the law and establish
principles that may lead the Administration to decide without
reference to the individual merits of the case.»

With due respect, | adopt the reasoning of Pikis, J., and | also
find that the criteria are ultra vires and invalid and as the
respondent Authority in this case relied on them in examining the
hierarchical recourse, | have reached the conclusion to annul their

decision. Consequently, the argument of counsel for the
respondents cannot stand.

I shall now proceed and examine the case if it were held that the
criteria are not ultra vires the Law.

The applicant, during the examination of the hierarchical
recourse by the respondent Authority on the 18th March, 1985,
said, inter alia, the following:

« "EXw TOUPIOTIKG KEVTPO oTnv KakomeTpid. MIAw yia Thyv
mAateia TnG Kakomerpiig. Eivan kadé kan eoTiatéplo vmd
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Tnv emrwvopia ‘MAareia Kakomerpiag TABEPN' n TaBépva
pou. ‘Exw kai éva Kivijpatoypado kakokaipivo.

..................................................................................

ATI6 10 1971 epydlopal amoKAEIOTIKE £y HOVO TGV OTG
ToupIoTIKA. AvedEpBn Trponyovpévaws amo Tov K. MNéToa 6m
éxw kadeveio otnv KakomeTpid. Aev givon kadeveio. Eiva
TOUPIOTIKG KEVTPO, Exw appobia oxéon pe Tov Touplopo TS
KakomweTpidg, Katd KAoio TpoTIO Gvikw OTRY KaTnyopic
TWV avBpOTTWVY Kal TwV ETTIXEIPNPATIOV TTOL EPYRLOVTaI
OTTOKAEIOTIKG KOl HOVO HE TOV TOUPIGHO. »

{Vide p. 3 of the proceedings before the Permits Review Authority
of its meeting on 18.3.1985.}

It appears from the above passage that the applicant, whois also
the Chairman of the Village Committee of Kakopetria, is the
owner of a tavern and a summer open-air cinema and he is dealing
with tourism business and it was reasonably open to the
respondent Authority to reach the conclusion that the applicant
did not fulfil the requirements of s. 5(9) of the Law, viz., that he was
not carrying on the transport business and that he did notintend to
canry on the transport business as his main occupation,

Another complaint of the applicant is that there is lack of due
reasoning in that the respondent Authority in its decision which
they communicated to the applicant, they said that the applicant
does not fulfil the requirements of s. 5(9) of the Law.

[ am of the view that the reasoning is sufficient and one may also
resort to the file of the case.

In these circumstances, the recourse is allowed and the sub
judice decision is declared null and void, with costs in favour of the
applicant.

Costs to be assessed by the Registrar.

Sub judice decision
annulled with costs
in favour of applicant.
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