{1987)
1987 December 30

{KOURRIS, J.]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

MILTIADES MILTIADOUS,
Appilicant,
v.
THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondent.

{Case No. 153/87).

Public Officers — Promotions — Qualifications — Decision 12655 of the Council

of Ministers — «Treated services, i.e. recognition of a post-graduate diploma
of tile or post graduate education by a public officer as service or experience
-— As the case involves the construction of a legal document, the issue is not
" whether the interpretation given to it by the appointing organ was reasonably
open to it or not, but whether such interpretation is correct or not — In the true
construction of the decision streated services can be used by an Officer at any
stage of his career provided he uses it only once.

By means of this recourse the applicant impugns the validity of the
promotion of the .interested parties to the post of Assistant Collector of
Customs as well as the validity of the decision that the applicant was not an
eligible candidate.

The only issue that arises for determination is whether the applicant was
qualified under the scheme of service and Decision 12655 of the Council of
Ministers for promation to the sub judice post.

The outcome depends on whether the period which the applicant spent
abroad to acquire his post-graduate diploma, which is known as «treated
services {«plasmatiki ipiresias), should be treated as service to the post held by
the officer during the time spent for the relevant studies, i.e., in the present
case as Customs Officer, 2nd Grade, or if not used as such, whether it could
be treated as service to aty other higher past subsequently held by the officer,
i.e. in the present case, as Customs Officer, 1st Grade.

Counsel for applicant argued in favour of the latter view, whereas counsel
for the respondent Commission has taken the tormer view.
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3CLA Miltiadous v. Republic

Held, annulhng the sub judice decision (1) The present case 15 not a case
where the Publc Service Commission had to fit certain facts into the scheme
of service so that the test 1s whether the interpretahon adopted by it was
reasonably opento it Itisalegal construchion of a document and f the Public
Service Commussion erred in interpreting it, the Court ¢an intervene and give
the correct interpretahon

{2) The true construction te be placed on the said circular is that the «reated
services can be used by a public officer at any stage of hus career provided he
uses ths «treated services once only

Sub judice decision annulled
No order as to costs

Cases referred to
Papapetrou v The Republic, 2 RS,C C 61,
Frangoulides v The Public Servigg Gommussion (1985)3 C L R 1680,
Der Parthough v The Republc (1985) 3 C L R 635,
Awaliotis v The Republic {1971)3CLR 71
Recourse.

Recourse agamst the decision of the respondent to promote the
mterested partes to the post of Assistant Collector of Customs and
against the decision whereby the applicant was not considered as
eligible for promoton to the above post

G Tnantafylhdes, for the applicant
L Koursoumba (Mrs ), for the respondent

Cur adv vult

KOURRIS J read the following judgment By the present
recourse the plaintff claims the following

{a) The decision and/or act of thePublic ServiegfSommussion to
promote the interested parties to the post of Assistant Collector of
Customs as from 1.1 1987 which was pubhshed 1n the Official
Gazette of the Republic on 20 2 1987, 1s null and void, and

(b} The decision of the Public Service Commussion which was
communicated to the applicant on 19 1 1987 by which he was
notfied that he was not elgible for promotion to the post of
Assistant Collector of Customs, because at the matenal time he did
not ‘satisfy the relevant provisions of the scheme of sernce
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requiring 3 years service in the post of Customs and Excise Officer.
1st Grade. is null and void.

The interested parties are the following:-

Georghiou S. Papadakis,
Andreas Ch. Loizides,
Costakis Christoforou,
loannis N. Papaioannou,
Artemis Theofylou,
Prodromos Michael.

SR

At the time of the sub judice decision. the applicant and the
interested parties were holding the post of Customs and Excise
Officer, 1st Grade.

_ Pursuant to a request made by the Director-General of the
Minister of Finance to the respondent Commission for the filling of
six vacancies in the post of Assistant Collector of Customs. which
is a promotion post, the respondent Commission referred the
matter to the departmental committee which was set up for the
purpose in accordance with the provisions of s. 36 of the Public
Service Law, 1967 (Law 33/67).

By its report, which was submitted to the respondent by letter
dated 4.7.1986, the departmental committee recommended 18
candidates for promoton to the post in question including the
interested parties and the applicant.

At the meeting of 5th August, 1986, the respondent
Comprmnission considered the report of the departmental committee
and having found that four of the candidates, including the
applicant, recommended by it, possessed the qualifications for
three years service in the post of Customs and Excise Officer, 1st
Grade, pravided that the years they spent for post-graduate
education abroad duringtheir service would be considered asyears
for service in the post of Customs and Excise Officer, 1st Grade,
decided that the matter required further consideration

The Chairman of the respondent Commission by letters dated
25.10.1986, 29.10.1986 and 8.12.1986, asked for a legal opinion
from the Office of the Attorney-General regarding the
interpretation of the decision of the Council of Ministers No.
12655 on the subject of erecognition of a postgraduate diploma or
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3C.L.R. Miltiadous v. Republic Kourris d.

title or education or post-graduate’education by a public officer as
service or expegience», which he received on 9.12.1986.
{Appendix 10 to the Opposition.)

The final meeting of the respondent Commission took place on
15.12.1986. whereby they continued the examination of the
report of the departmental committee in the light of the legal
opinion from the office of the Attorney-General. During this
meeting. the respondent Commission also examined the claim of
the applicant contained in his letters dated 3.5.1986. 28.6.1986
and 12.12.1986 that the period spent abroad in order to acquire
his post graduate diploma should be considered as service in the
post of Customs and Excise Officer. 1st Grade. but they rejected
his claim also in the light of the said legal opinion that this period
should be considered as service in the post of Customs and Excise
Officer 2nd Grade only.

In view of the above. the Respondent Commission decided that
the applicant as well as another three candidates were not eligible
for promotion as they did not possess the required qualifications of
the scheme of service. (Appendix 11 to the Opposition.)

Learned counsel for the applicant, has confined himself to the
issue of the eligibility of the applicant for promotion to the post of
Assistant Collector of Customs under the relevant scheme of
service and the circular of the Council of Ministers. so the only
issue that falls for determination is the interpretation of the scheme
of service in conjunction with the circular of the Council of
Ministers.

If the applicant is eligible. the sub judice decision must be
annulled for misconception of material facts, i.e. the facts relevant
to the eligibility of the applicant. for promotion and the wrong
interpretation of the relevant provisions of the circular of the
Council of Ministers.

The issue which is in dispute is whether the period which the
applicant spent abroad to acquire his post-graduate diploma,
which is known as «treated service» («plasmatiki ipiresias), should
be treated as service to the post held by the officer during the time
spent for the relevant studies, i.e., in the present case as Customs
Officer, 2nd Grade, or if not used as such, whether it could be
treated as service to any other higher post subsequently held by
the officer. i.e. in the present case, as Customs Officer, 1st Grade.
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Leamed counsel for the applicant argued in favour of the latter
view, whereas counsel for the respondent Commission has taken
the former view.,

It is pertinent at this stage to set out, so far as relevant for the
purposes of this case, the Decision of the Council of Ministers, No.
12655:-

«AvayvopIoIS PETATITUXIAKOD SITAWpPaTOS 1 TITAOL
Ko EKTTaISe00EwWS 1) peTekmaibeboews dnuoaciov
vTTaAARAOL WG LUTTNPETIag I TTEiIpag

MG okomoig Lyebiwv Ymnpeoiag Béoewv did Tag
oTroiag amaITeiTon wplopévn uTrnpegia f) Teipa-

MeTamrTuxiakov  Simhwpa £ TiTAog  amokTnBeig
KATOmV PEAETNS €1 TO e§wTEPIKOV EiTE LTTO drpooiou
UTTOGAARAOUL KGTG TNV SIAPKEIOV TNG UTTNPETINS TOU EITE
UTTé TPOOWTOUV TIVOG TIPO TOL dI0PIoKOL 1§ TRV
dnpooiav vipeaiav, kai

(@) pn ouvioTWY aTTapaiTNTOV TTPOTOV Sik TV BEov,
béov va AoyileTal, BGoE TOU KAVOVIKWG GITAITOUPEVOU
XPOvou S1& TV amokTNOIV auToU, we UTTNPECIO A TTEipa
HEXP! 6UO ETWV, KAT' QvidTATOV OPIOV, KA

(8) ouvioTwv amapaiTnTov Tpoody bid Ty Béaiv pn
AoyileTal wg VTTNPETIa ) TrEIPG ANV TNG TTEPITITWOEWS
katoxng TitAou Aibdakropog (Ph.D.) 6i& Tnv omoiav Ba
AoyileTon wg ev £T0¢ LTINPEDIQG ) TIEIpAG:

Nogeitar 671 To100TO diTTAwpa | TiTAog déov dTwg pn
AoyileTar wg vTnpedia R eipa edv dev eival ouvagng
Tpog Ta kabnkovra Tng Bécews. H wg avw vtrnpecia i
meipa Bo avayvwpileton dmaé poveoy kai Ba eupiokeTal
£1g trioTiv Tou LTaAAjAou kaT& TNV diGpkelav TNg
LITNPEDiag ToL.»

In English it may be translated as follows:

«For the purposes of Schemes of Service of a post in which
ertain service or experience is required-

A post graduate diploma or title acquired after studies
broad either by a public officer during his service or by any
.urson prior to his appointment to the public service, and
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(a} not constituting a necessary qualification for the post,
shall be reckoned, on the basis of the time normally required
for its acquis\ition, as service or experience up to two years,
maximum; and

(b} constituting a necessary qualification for the post shal!
not be reckoned as service or experience exceptin the case of
possession of the title of Doctor of Philosophy (Ph.D.} which
,shall be reckoned as one year’s service or experience:

Provided that such diploma or title shall not be reckoned as
service or experience if it is not related to the duties of the
post. The aforesaid service or experience shall be recognised
once only and shall be to the credit of the officer during his
service:»

Counsel for the applicant argued that the postgraduate diploma
should be credited to a public officer and made use of once only
at any time he wishes, and stressed that this is clear that one is
permitted to make use of this diploma even if it has been obtained
before entering the public service. He said that by definition when
you acquire a post-graduate diploma before entering the public
service, which is expressly permitted py the circular, you cannot
use it for your first appointment in the public service because when
you are first appointed no scheme of service requires previous
experience or service, simply because you have not been in the
service before. Thetefore, he went on to say that when you
acquire a diploma before entering the civil service, you will
necessarily use it in accordance with the provisions of the circuiar
for a promotion to a post at which you did not acquire this post-
graduate degree or diploma. He suggested that from the wording
of the circular, no restriction is attached to the use of the post-
graduate diploma

He went on to say that in the present case we are concerned
with legal interpretation and the Court may intervene and
nterpret the phrase and. if the interpretation given by the Public
Service Commission 1o such a phrase or word is not the correct
one, then the Court can intervene because in law there can only
be one correct interpretation; and it is absurd to say that the Public
Service Commission can give any legal interpretation and then the
Court cannot intervene because such interpretation 1s within the
discretion of the Public Service Commission.

1779
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Learned counsel for the respondent argued that the true 1ssue is
whether the interpretation adopted by the respondent was
reasonably open 10 it and that it 1s upon the applicant to discharge
the onus, which is cast upon him, and showing that the Public
Service Commission has applied the scheme of service in a
manner that was not reasonably open to it. She went on to say that
the interpretation adopted by the Pubhc Service Commission
need not necessarily be the most obvious one or indeed the one
favoured by the Court, and the test is whether it transgresses the
limit set by the wording of the law. In support she cited the cases
of Papapetrou v. The Republic,c 2 R5.CC. 61 at p 69;
Frangoullides and Another v. The Public Service Commission,
(1985) 3 C.L.R. 1680 at pp. 1684-1885; Der Parthough v. The
Republe, (1985) 3 C.LR. 635 and Aivalotis v The Repubii
(1971)3C.L.R. 71.

She submitted that the object and the meaning of the Decision
of the Council of Ministers as clearly emerges from its wording as
a whole, is to treat as period of service or experience, time spent
by a person abroad, either before entering the public service or
while in the service, in order to further educate himself in matters
which are connected with or related to the dutes of a certain post;
in other words, persons who for that reason either entered the
service late or interrupted their actual service should not hnd
themselves at a disadvantage, for the purposes of a scheme of
service whereby certain period of service s required, when
compared to other officers who had spent that time actually
serving. But, she went on to say that it is far from intending and/or
meaning to place persons «credited with service» at an advantage
over persons who actually served. She invited the Court to
accept as a correct interpretation of the Decision of the Council
of Ministers that «treated service» («plasmatiki ipiresias), should be
treated as service to the post held by the officer during the time
spent for the relevant studies.

[ have considered carefully the submissions of learned counsel
andtaminclined to accept the argument of leamed counsel for the
applicant. The said Decision of thé, Councii of Ministers qualifies
the scheme of service in question and it is icorporated with it. The
present case is not a case where the Public Service Commission
had to fit certain facts into the scheme of service so that the test is
whether the interpretation adopted by it was reasonably open to
it. It is a legal construction of 2 document and if the Public Service
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Commission erred in interpreting it, the Court can intervene and
give the correct interpretation,

In my view, the prerequisites for the recognition of a post-
graduate dipioma by virtue of the circular of the Council of
Ministers, are the following:

(a) post-graduate diploma or title acquired after education
abroad;

(b) this diploma or title should not constitute a necessary
qualification for the post;

{c) the diploma or title should relate to the duties of the post; and

{(d) the diploma or title should have been acquired after
education abroad either by a public servant during his service or
by a person before his appointment in the public service.

It is obvious from the above that there is no restriction as to the
service to be credited to the public officer except that he can use
this «treated service» («plasmatiki ipiresias) once only,

In conclusion, | think that the true construction to be placed on
the said circular is that the «treated services can be used by a public
officer at any stage of his career provided he uses this «treated
service» once only.

In view of the above, I think that the applicant was an eligible
candidate and consequently the sub judice decision is annulled for
misconception of material facts, i.e. the facts relevant to the
eligibility of the applicant for promotion, and misinterpretation of
the relevant provisions of the circular of the Council of Ministers.

In the exercise of my discretion, | do not make any order asto
costs,

Sub judice decision
annulled. No order
as to costs.



