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[KOURRIS, J |

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

SOPHIA PAPADOPOULOU,
Applicant,
v
THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondent

(Case No. 532/85)

Publc Officers — Promotions — The Publc Service Law 33/67, sechon 31(2} —
No Public Officer may be promoted for more than one grade at a time.

Public Officers — Secondment — The Public Service Law 33/67, section 33(2} —

Does not change status of an officer, but 1t is a factor to be taken into

5 consideration 1n assessing overall picture of the ments of the candidates for
promoton — Republic v Psaras {1985) 3 C L R 1939 explained

Public Officers — Promotions — Judicial controf — Iinnc:ples apphcable —
Applicant semor to interest party by 8 years, but latter stnkingly superior in
ment to the former — Selection of interested party reasonably open to the

10 appointing organ

By means of this recourse the applicant impugns the vahdity of the
promotion of interested parhes to the post of Welfare Officers, 15t Grade

The contenhons of the applicant were (a) That interested parties 1-4 were
not ehgible for promohon Indeed, these interested parties never held the post
15 of Welfare Officer, 2nd Grade1 e the immediately lower post to the sub judice
post, but they held at the matenal hme, the post of Welfare Officer, 3rd Grade,
though they were serving on secondment to the temporary post of Welfare
Officer 1st Grade and {b) That the applcant was stnkngly supenor to
interested party 5 The applicant was senior to the interested party by 8 years,
20 but the interested party was superior to the applicant as regards ment

Held, annulling the promohons of interested Ea?Eesﬁl_-ll_ No Public Officer
may be promoted for more than one grade at a time (Section 31(2) of Law 33/
67) Secondment under sechon 33{2) of the same law does not change the
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status of the public officer, it ts of an undeterminable and temporary nature

and 1t 1s neither a promotion nor an appointment, even if it 1s effected after a
selectron, but it 1s one of the factors that can be taken into consideration in
assessing the overall picture of the ments of the candidates The ratio of
Republic v Psaras (1985) 3 C LR 1939 15 confined to the interpretation of 5
the scheme of service under examination in that case and in the particular
circumstances of that case

It follows that 1t was not reasonably open for the respondent Commussion
to interpret the scheme of serice the way they did

Held, turther, disussing the recourse as regards interested party 5 (1) An 10
administrative Court cannot interfere in order to set aside a promoton, unless
the applicant establishes that he had stnking supenonty over the interested
party

. (2)In the present case, in so far as senionty 15 concemed there 1s a marked
difference between the applicant and the interested party in favour of the 15
applicant, But, there 15 also a stnking supenonty of ment of the interested

party over the applicant

(3) In the circumstances it was reasonably open for the Commission 1o
reach the sub judice decision

Promotions of interested parties 1-4 20
annulled Recourse as against interested party 5
dismissed No order as to costs

Cases referred to
Republic v Anstotelous (1982)3C LR 479,
Arkatihs v The Republic (19673 C LR 429, 25
Republic v Koufettas (1985)3 CL R 1950,
Repubilic v. Psaras (1985)3CLR 1939,
HKoufettas v The Republic (1980)3CL R 226,
Republic v Rousos (1987)3CLR 1217
Recourse. 30

Recourse against the decision of the respondent to promote the
interested parties to the post of Welfare Officer 1st Grade 1n
preference and instead of the applicant.

A. Panayiotou, for the applicant.
A Vassiliades, for the respondent 35
Cur. adv. vult.
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3C.LR. Papadopoulouv. Republic

KOURRIS J read the following judgment By this recourse the
apphcant chalienges the decision of the Public Service
Commussion tn momote the interested parties  ~et out
hereinbelow to the post ot Welfare Officer 1st Grade as from
1 1 1985 in pretccence and/on instead of the applicant

The said interested parties are the following

(1) Mary Tekk: (2) Zoe Adamidou (3} Chryso Neophytou (4)
Vera Paraskevopoullou. and (5) George P Nicolaides This postis
a promotion post

At the time of the sub judice decision. the apphicantand [ P No
5 were holding the post of Welfare Officer. 2nd Grade and the
nterested parties No- 1 to 4 were holding the substantive post of
Welfare Ofticer 3id Giade but were seconded to the temporan.
post of Welfare Officer. 1st Grade as from 1 12 1982

Pursuant to a request made by the Director-General of the
Minuistry of Labour and Social Inswance for the filling of eight
vacancies in the post of Welfaie Officer. 1st Grade the
Respondent Commussion referred the matter to the Departmental
Commuttee which was set up for that purpose n accotrdance with
the provisions of s 36 of the Public Service Law 1967 (33/07) By
its report which was submutted to the respondent Commussion by
a letter dated 22nd February. 1984, the Departmental Comnuttee
recommended 36 candidates for promotion to the post in
question it alphabetical order including the interested parties and
the applicant

The respondent Commussion at its meeting of 14 12 1984, after
hearing the recommendations of the Head of the Depaitment
proceeded in his absence to evaluate and compare the
candidates, after examiming their confidential reports and thew
personal files and taking into consideration the recommendations
of the Head of the Department, the Commussion reached its
decision which appears in appendix 11 by wirtue of which 1t
promoted to the said post. amony others the five interested
parties The promotions were published in the Official Gazette of
the Republic of the 8th Maich 1985 as a result of which the
applhcant filed the present recourse

Counsel for the applicant argued that the interested parties Nos
1 to 4 do not possess the quahfications required by the scheme ol
service The relevant scheme of service o fa1 as matenal for th.
determination of this recourse. reads as follows -
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«AtTrairovpeva MNMpoodvra:

(1) Tpietig TOLAGYIOTOV uTINpecia &G Tnv Biowv
AeiToupyov Eunpepiag 2ag Tafews.

(2) Emwxidug EVOOTUNHOTIKGS EEETAOEIS.

(3) AKEPQIOTNG XOPAKTHPOG, HI0IKNTIKA KOl OpyavwTIKA
IKQVOTNG,  1I0XUPA  TPOCWIKOTNG,  wWPIPOTAS KOl
ouvaaOnpaTtikf oraBeporng.

(4) IxavoTng dnpioupyiog ETOIKOSOUNTIKWY OXECEWV HE
avBpwrroug. viiolov evdiagépov 61" avBpwTToug o1 oTroiot
avTipeTwiGouv TWpoBMjpara. Ikavorng va kepdidn Tnv
EPTTIOTOOUVNY GAAwV KQl va XEIPIJETal TO KOIVOV HE
UTTOHOVAV KO CUPTTGOEIaV.

(5) EdIkf exTaiSEvOIG 1] PETEKTQIOELOIG £1§ TnV
Kowwviknv Epyaciav/Eunuepiav Ba BewpnTa
TAEOVEKTN Q.

Znu.: Aid Ty TApwolv Twv Kevwv Bfotwv kaTa TO
TPOTO TRia £€TN HETG TNV £YKpIciv Tou Mapévrog Ixediov
Ymnpeoiag edv dev umapyouv uTOYRPIOl PE  TPIETH
vtnpeociav  aig v Béow  Ammoupyov Eunpepiag, 2og
TéEews, d0vaTtai va mpoaxBolv kal vdAAnAol pe 7eTn
ouvoAlknv vTpeciav €15 Tag B AeiToupyol Eunpepiag,
2ag Tagewg/AciToupyol Euvnuepiag, 3ng Tagews/Bonboo
AeiToupyoU Eunpepiag.

(EvekpiBn vd Tou Y. ZupBovdiou - ATépaocig LT ap.
22.517 ka1 npep. 9.12.1982).»

In English the Note to the required qualifications reads as
follows:-

«For the filling of the vacant posts during the first three years
after the approval of the present scheme of service, if there are
no candidates with 3 years service in the post of Welfare
Officer, 2nd Grade, there may be promoted, and officers with
a total service of seven years in the posts of Welfare Officer,
2nd Grade/Welfare Officer, 3rd Grade/Assistant Welfare
Officer.» :

The applicant was appointed in the Welfare Office” on
13.9.1965, as an Assistant Welfare Officer on a daily basis and on
1.8.1969 she was appoipted to the temporary post of Assistant
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3C.L.R. Papadopoulou v. Republic Kourris J.

Welfare Officer and as from 1.7.70 to the permanent post, and as
from 15.3.1982 she was promoted to the post of Welfare Officer,
2nd Grade.

From 1.1.1981 the nomenclature of the posts was changed and
the applicant was emplaced to the post of Welfare Officer, 3rd
Grade.

Interested Party Mary Tekki was first appointed into the service
in 1969 in the post of Assistant Welfare Officer, and as from
1.1.1981 she was emplaced in the post of Welfare Officer, 3rd
Grade. Interested party Zoe Adamidou was first appointed in the
post of Assistant Welfare Officer in 1971 and was emplaced in the
post of Welfare Officer, 3rd Grade on 1.1.1981. Interested party
Chryso Neophytou was appointed in 1971 in the post of Assistant
Welfare Officer and she was emplaced as from 1.1.1981 in the
post of Welfare Officer, 3rd Grade. Interested party Vera
Paraskevopoullou was appointed in the post of Assistant Welfare
Officer in 1972 and on 1.1.1981 was emplaced in the post of
Welfare Officer, 3rd Grade.

Counsel for the applicant argued that to possess the required
qualifications of the scheme of service, one should have three
years’ service in the post of Welfare Officer, 2nd Grade, and that
the applicant had a three-year service in the post of 2nd Grade and
she was eligible for promotion, whereas the interested parties Nos.
1 to 4 did not have three years service in the post of 2nd Grade
and, therefore, they were not eligible for promotion.

Further, he went on to say that it was not reasonably open for
the Public Service Commission to interpret the Note to the
Scheme of service in the way they did, i.e. that if there are no
candidates in the post of Welfare Officer, 2nd Grade, with three
years service during the first three years after the approval of the
scheme of service, then one is eligible for promotion if one has a
total service of 7 years in the post of Welfare Officer, 2nd Grade
and 3rd Grade or a total service of 7 years in the post of Welfare
Officer, 3rd Grade/Assistant Welfare Officer. He contended that
one to be eligible for promotion must hold the post of Welfare
Officer, 2nd Grade, andif one did nothave threeyearsserviceinthat
post, then he would be eligible if he had a total service of 7 years;
and he submitted that the interested parties did not satisfy the
requirement of the scheme of service in the post of Welfare
Officer, 1st Grade, because their prior service was in the post of
Welfare Officer, 3rd Grade and their secondment as from
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112 1982 to the post of Welfare Officer 1st Grade and they were
promoted to the post of Second Grade

In the case of Hepublic v Anstotelous, (1982) 3 CLR 479
decided by the Full Bench of the Supreme Court, it was held that
the principle of administrative taw that no pubhc officer may be
promoted for more than one grade at a ime, as expounded in the
case of Arkatiis v The Republic, (1967) 3 CL R 429, was
apphcable and because 1t found expressionins 31(2) of the Public
Service Law 1967. and in the absence of express provision to the
contrary, it should be given full effect, and that as the promotion of
the interested party involved jumping more than two steps on the
ladder at a ime, her promotion had to be declared void as being
contrary to s 31(2) of Law 33/67

In the case of The Republic v Koufettas, (1985)3 C LR 1950
decided by the Full Bench, it was held that the secondment under
s 33(2) of Law 33/67 does not change the status of the public
officer, it 1s of an undeterminable and temporary nature and it 15
neither a promotion nor an appointment, even if it1s effected after
a selection, but 1t 1s one of the factors that can be taken into
consideration in assessing the overall picture of the ments of the
candidates [t was further held that the ratio of the decision in the
case of Republic v Psaras, (1985) 3 CLR 1939, does not
purportt to attach any different significance to secondment than the
one indicated in this Judgment Its ratio 15 confined to the
mterpretation of the scheme of service under examination 1n that
case and in the particular circumstances of that case

The case of Koufettas v The Repubilic, (1980) 3 CL R 226
cited by counsel for the respondent, does not in any way help the
case for the respondent Commission because the facts of that case
are different from the facts of the case n hand [n that case the
interested party was serving in the iImmediately lower grade before
his promotion, unlike the facts of this case where the interested
parties were serving two grades lower than the promotion post

In view of the above principles, | am of the view that the course
adopted by the respondent Commuission in this case was not
possible in law, that 15, 1t was not possible to promote the
interested parties Nos 1 to 4 to the post of Welfare Officer, 1st
Grade, because it involved jumping more than one step on the
ladder and | have decided to annul the promotions of interested
parties 1-4 because they did not possess the required
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3C.L.R. Papadopoulou v. Republic Kourris J.

qualifications for the post in question. In view of the above, it was
reasonably open for the respondent Commission to interpret the
scheme of service the way they did.

In view of this decision, | do'not propose to examine the
contention of the applicant that she was strikingly superior to the
interested parties Nos 1-4 because the matter will be examined
afresh by the Public Service Commission.

I now propose to examine the second point raised in this
recourse to the effect that the decision of the respondent
Commission to appoint interested party No. 5, George P.
Nicolaides in preference and instead of the applicant is null and
void. Counsel for the applicant argued that the applicant is
strikingly superior to the interested party and that the respondent
commission should have appointed her to the post in question.

The applicant, as [ have stated hereinabove, was appointed in
the Welfare Office on 13.9.1965, as an Assistant Welfare Officer
on a daily basis and on 1.8.1969 she was appointed to the
temporary post of Asst. Welfare Officer, and as from 1.7.1970 to
the permanent post, and on 15.3.1982 she was promoted to
Welfare Officer, 2nd Grade.

It appears from her file of the confidential reports {exhibit 2) that
each of the years 1979, 1980, 1981, 1982 and 1984 she was
graded «Very Goods.

The interested party No. 5 was appointed as a Court Bailiff on
1.4.1961 and on 1.4.1975 he changed department and was
appointed to the post of Temporary Asst. Welfare Officer on
secondment; and as from 15.1.1978 to the permanent post; and as
from 15 3.1982 he was promoted to the post of Welfare Officer,
2nd Grade.

As it appears from the file of the confidential reports of the
Interested Party Nicolaides {exhibit 12}, in the year 1979 he was
graded <Very Good» and in each of the years 1980, 1981, 1982
and 1984 he was graded «Excellents.

[t is obvious from the above facts that the applicant was superior
to the interested party by 8 years; and this in accordance with s.
46(2) of Law 33/67. The interested party is superior in merit to the
applicant, and the question arises whether it was reasonably open
for the respondent Commission to select the interested party as
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the most suitable person for the promotion.

It is a settled principle of Administrative Law that when an
administrative organ such as the Public Service Commission
selects a candidate on the basis of comparison with others, it is not
necessary to show, in order to justify his selection that he was
strikingly superior to the other. On the other hand, an
administrative Court cannot interfere in order to set aside the
decision unless the applicant establishes that he had striking
superiority over the interested party.

The criteria which the Public Service Commission have to take
into consideration when reaching a decision have been
expounded in the case of Republic v. Rousos, (1987) 3 C.L.R.
1217 atpp. 1222-1223:-

«On the other hand, there is nothing in the Zachanades case
to prevent giving effect to the dictum in the Menelaou case,
supra, which was adopted by the Haris case, that ‘merit should
carry the most weight’, so long as this is not misunderstood to
mean that merit should invariably be treated, in an infexible
way, as being exclusively the decisive criterion, because in
view of the Judgments in the Georghiou, lerides and Christou
cases, supra, there may exist situations in the special
circumstances of which, and provided that there are not
overstepped the limits of the proper exercise of the relevant
discretionary powers, a criterion other than merit may be
found to be more important than the other. But it is, indeed,
obvious that cogent reasons should be given in order to justify
why merit has not been treated in a particular case, in view of
the existence of special circumstances, as carrying the most
weight.»

In the present case, in so far as seniority is concemed, there is a
marked difference between the applicant and the interested party
in favour of the applicant. But, there is also a striking superiority of
merit of the interested party over the applicant.

In the light of the above, | am of the opinion that it was
reasonably open for the Commission to reach the sub judice
decision and to promote to the post of Welfare Officer, 1st Grade,
the interested party instead of the applicant.
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In the circumstances the recourse agamnst interested parhes 1,
2, 3 and 4 succeeds and the recourse against interested party 5
George P Nicolaides fails and 15 hereby dismussed

in the circumstynces, | do not propose to make any order as to
5 costs

Recourse agamnst interested
parties 1, 2, 3 and 4 succeeds
Recourse agamst interested party 5
dismussed No order as to costs
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