{(1987)

1987 October 24
[LGRIS, 4]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ERATO STEPHANI,
Applicant,
V.
THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF FINANCE,
2. THE COMMISSIONER OF INCOME TAX,
Respondents.

{Case No. 499/85).
COSTAS STEPHANI,
v. Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF FINANCE,
2. THE COMMISSIONER OF INCOME TAX,

Respondents,
(Case No. 500/85),

Taxation — Capital gains — The Capital Gains Tax Law 52/80, section 5(2) —
What counts for the allowance of £10,000 is the disposal of a dwelling house,
not the number of persons holding an interest thereon.

Construction of Statutes — The Interpretation Law, Cap. 1, sectron 2 — Words in
the singular — Include the plural — Words in the plural — Include the
singular.

Construction of Statutes — Clear words — No room for applying the rules of
interprefation, which are merely presumptions in cases of ambiguity.

By means of this recourse the applicants, who are husband and wife.
impugn the assessment of capital gains tax on each one of them on the capital
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profit, which they made from the dis=nsal ot thew dwelling house, registered
in equal undwnded shares w1 their v names

The only ssue that was I26 for aniermimacon 15 onz ins olving the correct
interpretation of secnon 52 of Law 9//60 dhech reads as follows

«5{2} No tax shall be payable where the gans aceruing from the disposal of
2 dwelling house used by the owner fur his oun habitation for a continuous
penod of at least five years and situate on land not exceeding one donum do
not exceed ten thousand pounds

Prowvided that -

() where the gains accrung from a disposal exceed ten thousand pounds,
tax shall be paid on the amour t exceeding the ten thousand pounds,

tr)
() »

The respondent mamntained that the exemption refers to the disposal of the
whole house and not to each perzon having an interest theremn and for this
reason deducted £5,000 from the proht of applicant 1 and £5,000 from the
profit of apphcant 2

The applicant mamtained that the respondent should have deducted from
each applicant’s profit £10,000

Held, dismitssing the recourse (1) The wording of section 5{2) of Law 52/80
15 clear and unambiguous [t 1s the disposal of the dweiling house that counts
for caleulating the allowance of £10,000, and not the number of persons
holding an interest therein

(2) The mention of the word <owners in section 5(2}, and the word «every
persons in the defimihion of gain (sechon 2) and the word «disponers» in section
20 in the singular number does not change the clear meaning of section 5(2),
in this connechion it must always be bome in mund, that our Interpretaton
Law, Cap 1 provides in section 2 thereof that swords in the singular include
the plural, words m the plural include the singulars

Recourses disrmssed
No order as to costs

Cases referred to

Croxford v Universal Insurance Co (193612 K B 253,

1439



Stephaniv. Republic (1987)

Komodromos & Others v Regstrar of Trade Umons (1983) 3 CLR.
495,

Recourses.

Recourses against the assessments of capital gains tax on each
of the applicants in respect of capital profit derived by them from
the disposal of 1/2 share each in a house at Nicosia.

P. Polyviou, for the applicants.
Y. Lazarou, for the respondents.
Cur. adv. vult.

LORIS J. read the following judgment. Both applicants in the
above intituled recourses, (which were heard together on the
application of all sides as presenting an identical legal issue)
impugn the assessment of capital gains tax on each one of them in
respect of the capital profit which the respondent Commissioner
alleges that the applicants have derived from the disposal of 1/2
share each in a house at Nicosia (Trypiotis quarter) covered by plot
523 of Sheet/Plan XXI/52.2.1V, registered by virtue of
Registration No. B606 in the name of both applicants who are
husband and wife.

Initially both recourses presented two issues: a factual issue
relating to the valuation of the property concerned and a legal
issue revolving on the interpretation of s. 5(2) of the Capital Gains
Tax Law of 1980 (Law No. 52/80).

As regards the factual issue the parties came to agree that the
true valuation of the property concerned was at the material time
£58,000, and their said agreement was deciared before me at the
clarification stage on the 6th November, 1986.

Therefore, there now falls for determination the legal issue only,

which as already stated above revolves on the interpretation of s.
5(2) of Law No. 52/80., )

Before proceeding to examine this issue it is useful to reproduce
hereinbelow, verbatim, the relevant part of the sub-section in
question:

«5(2) Oudeic pOpog KATABAAETON 00GKIG TO KEPDOG
TO omrofov TTPOKOTTE! £k TN SiabBéoews piag kaToikiag
XPNOIpoTIoIoVpévRG  UTTO TOU IBIOKTATOU TOLAGXIOTOV
Sia ouvoAikiv Trepiobov mévre eTwdv dia okoToug
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1OIOKOATOIKAOEWS KO KOHEVRG ETF EXTROLWS YNNG PEXP!
Hlog okdAag Sev uirepBaivst 0 Toodv Twv biKa
XIAIGdwv Aipdov:

Noeiton 6TI-

(1} &1g TepiTTTWOIv KAB' NV TO £K TG SixBioews képdog
vtrep8aiver To moodv Twwv béka yMadwv Mpdhv Ba
kaTa8aMnTar  ¢oépog  EmM  Tou  TOOOL  TOU
vtrepBaivovTog Tag béka xtMdadag Aipag’

{English translation:

«5(2) No tax shall be payable where the gains accruing from
the disposal of a dwelling house used by the owner for his own
habitation for a continuous period of at least five years and
situate on land not exceeding one donum do not exceed ten
thousand pounds:

Provided that -

(i) where the gains accruing from a disposal exceeding the
ten thousand pounds;

As stated earlier in the present judgment the property in
question was owned by both applicants in the recourse, jointly in
an undivided share of 1/2 each.

The respondent obviously holding the view that the «gains
accruing from the disposal of a dwelling house» should be held to
mean that the relevant exemption from taxation is allowed in
respect of the disposal of the house as a whole rather, than in
respect of each person having an interest therein, allowed an
exemption of £5,000 to each of the applicants.

It was maintained by leamed counsel appearing for both
applicants that such a calculation of the allowance was contrary to
the provisions of s. 5(2} of Law 52/80. He argued forcefully that
section 5{2) should be construed as denoting that on the disposal
of a dwelling house which is jointly owned, each joint owner is
entitied to the £10,000 exemption, separately.
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Leamed counsel for applicants subrmitted that the aforesaid
interpretation is supported by the literal meaning of the words
used in s. 5{2) as taken in their text as well as by the overall context
of the law. He maintained that the definition of gain in section 2 of
the law* and the use of the singular number in s. 20** in respect of
the disponer of property, lend support to his aforesaid submission.
Learmed counsel for respondents maintained that the
Commissioner applied correctly the law to the facts of this case; he
submitted that according to s. 5(2) of the Law, for any house
disposed of, the maximum exemption is £10,000 irrespective of
the number of owners who have disposed of their interest therein,
as the section in question is not concemed with disposal of
interests in a dwelling house but with the disposal of the dwelling
house itself.

I have carefully considered the provisions of s. 5(2) of Law 52/
80 bearing in mind arguments by both sides.

I hold the wview that the wording of s. 5(2) is clear and
unambiguous; and

«where the words of an Act of Parliament are clear, there is
no room for applying any of the principles of interpretation,
which are merely presumptions in cases of ambiguity in the
Statute.» (per Scott L.J. Groxford v. Universal Insurance Co.,
[1936] 2 K.B. 253 at p. 281 - vide also Komodromos & Others
v. Registrar of Trade Unions (1983) 3 C.L.R. 495 at p. 507).

Their literal meaning is clear: No tax shall be payable where the
gains accruing from the disposal of a dwelling house (used by the
owner etc.) do not exceed ten thousand pounds. In other words
upon the sale of a dwelling house and where the gains accruing
from such a transaction do not exceed £10,000, no tax is payable.
It is the disposal of the dwelling house that counts for calculating

* Gamn means the gan of every person which accrues after the commg into operation of this
Law by reason of the disposal of property and which 1s not profit wathin the meaning of the
Income Tax Laws for the hme being in force

** «The disponer of cumership should pay the tax at the tme of the disposal of immovable

propertys

«Képbogy onpaiver To képbog Tavids TPOOWTTOU TO OTIIOV TPOXUTITE PETG TV
npepopnviav Tng evapfEws TRY 10YU0S Tov Tapdvros Nopov Adyw SiaBivews
broxtiioias xai To oneiov Sev amoTedsl képSog ERTTITTOV EVIGS Twv SlaTalewy Twy
EXGOTOTE £V 10Ut iepl Qopodoyias Tou EivobripaTtos Nopwv.

** O biaBtrng ioxrnolas vroxpeodTar va karaBdin Tov pdpov xard Tov Xpdvov
¢ Srabéoews T akvifTou 1ok Roiag....»
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the allowance of £10,000 and not the number of owners holding
the house in undivided shares.

The mention of the word «owner in th:s sub section as well as of
the word «every persons (Travrég wpoowou) in the definition
of gain (section 2) of the word disponer in section 20 in the
singular number cannot alter the clear and unambiguous words of
section 5(2) of the Law; in this connection it must always be borne
in mind, that our Interpretation Law Cap. 1 provides in section 2
thereof that «words in the singular include the plural, and words in
the plural include the singular.»

For the above reasons 1 hold the view that the respondent
Commissioner applied correctly the Law to the facts of the present
cases.

In the result both recourses are doomed to failure and they are
accordingly dismissed; in the circumstances there will be no order
as to costs.

Recourses dismissed.
No order as to costs.
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