(1987)
16 louAiou, 1987

[MIKHEZ, A.]
ANADOPIKA METO APOPO 146 TOY ZYNTATMATOZX

KYPIAKOZ KYPIAKOY
Arrnris,

V.

THZ AHMOKPATIAL THE KYMPOY, MEZON THX
EMITPONHI AHMOZIAZ YINTHPEZIAZ,

KaB’ wv n aitnor.
(Ap. YroBfocwe 725/85).

Yuvrayuorixd dikaro — Emrponty Aqpoociag Yanpeoias — Zovraypa, ‘Ap-
8po 124.5 — Kard wéao 10 dpBpo 4.3 Tou Mepi Anpooias Yrmpeolag
Nopov 33/67 givan avriowTayuatixé — Karagarixg arévinon ore
epdrEa, Oy pdvo yiari givat aovuBiBaoro pe o ‘ApBpo 124.5 alkdg
Kai ylaTi avTioTPpaTeEvETal TRV QUVTAYPaTiK apyri Tov Siaxwpiopou
15 NoArmixrg amd Tnv Aiciknrici E§ovoia — Katd méoo ro Aikato TG
avdykis SikaroAoyei To ApBpo 4(3) Tou N. 3367 — Apviprixij amdv-
TRoN OTo £pwTRUC, Yiari To Afkaio Tng avaykns awotedel Tnv epe-
Speia Tov Aikaiov yia KaToxUpwan TS ouvrayparikiis Taéews, oxi
Yia TPOOTTEAGOT) TIEPIOPIGTIKAY OUVTAYHATIKGY S1aTdEEwy.

Aixato Tig avdykne — Avaokdnon vopodoyias — 6Te kar vmd ol
wpourroBéocis SixaioAoyei TrapéxkAion ané To Liviaypa — IKomds
TOU.

Anudaior vmdAAnior — Aropiopoi — NMpoiordpevos Tpdparos — Mapd-
Acipn avagopds o £18ikd Wpoodv Tou atnTif — Aev wdynot oe
eogaldpévn extiunon mpoodviwy, yiati 6Aa Ta mpoodvTa jrav eve-
mov ThE EmTpoTmig.

Anudoror vrdAnior — Atopropoi — Ofon TP@TOU SropiIoPos — 161I6TNTH
uTroingiou ws pédouvs Tne Anpéorag Yrrnpeoiag — Aev amoTeAei aTro-
paoiotiké mapdyovra,

Anpdaror vrrddnAor — Aopiopol — Bfon mpdTou Sropiopol — Apxaid-
TTa — AfV aTTOTEAES OTOIXEIO KPIOEWS.

Anpdoior vrdAnAor — Arepiopol — Tunuarixés Emrporés — Kard wooo
To Gpfpo 36.1 tov flepi Anpooias Ympeoias Nopou emiBaMer

Vote An English translation of this judgment appears at pp. 1145-1158 post.
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3C.LR. Kyriacou v. Republic

ovoraon ad hoc emrporrdv — Kard néoo n npdvoia Twy Kavoviapdy
epi eAfyxou T guordosws Twy Emrpordv amd Tov Yroupyd
avTikeiTal oTrn ouvrayparikig apyi Tou diaywpiopol s NoMTixrg
aré TV Aromqnxrj eovaia.

O airn s wpooBaiier Tov Siopiopd Tou Takn Tovibn ko XpioTou
AReEdvbpou orn Béon ZuvrnpnTr Aacdv, mpoBaAAovTas Ta Tro KATw
wapdamwova wg Adyous axupdTnTag Tou embikou Sioplopou.

Ta mwapdmwova autd eivan: (o) ‘On karé Tnv oxerikr afioAdéynor,
Tovu £kapte, 0 AiEvBUVTAG Acodiv mapaienpe va avadépel £15ikd aka-
Snuaiké wpoady, Tov CUPGWVA TTAVTA HE TOV QITNTH, OTTOTEAOVOE
8doz Tou gxeTikol gxebiou utm pegiag aibikd TAeovéxTnpa, (8) Nopd-
Asign Tas xad’ qg nAitnon Emrponids va amobwmoa eifixd onpacia oro
YEYOVGS 611, o avTifBeon pe Tov Xp. AAeEGvBpou, o arrnrs frav karé
Tov Kpigipa xpdvo pékog Trg Anpooiag Yrnpeoias. Ty cianynor} Tou
auTi o guvijyopos Tou artnTr 8Goige orov Kavoviopd 11.1.2 Twv Fevi-
kv Alaraéewy, (¥} H kab’ ng n Aitnon EmmpoTre bev ayvénoe 1ig epmi-
oTeuTikEg exBEoeig yia Tov Towvtibn, evid £mTpeTre va Ti§ aryvoriog, adou
gixav eroipagdi mavw o' lapnviaia 8aon, (5) Napayvdpion Tng
apxaiéTnTag rou T évavr Tou T. TowTibn, (€) Oi Kavoviopoi, Trou
biEmouv Tnv adotaon Tunpoamikav Emrpomdv, BeowioBnkav kat’
avtiBeon Tou e§ouaioboTikoD vopou ("ApBpo 36 Tou N. 33/67}). H oyxe-
TIKf] HE TO onpeio auTd ewafynon eival 611 To &pBpo 36 mpoBiéwa Trv
ovoTaon EbIKdY THNRATIKGOY ETTITpOoTdv Of KGB: mepimTwor (ad hoc),
{o1) H mpévora Twv Kavovigpdv mepi TpnpoTikdav EmTpotrdy 6T n
ovoTaot| Twv TEAE urd Tov Edeyxo Tou YTroupyol TPogBadiel Tnv
auvTaypaTiki apxi Tov Sicxwpopol Tng ToMTixig amd v 1oikn-
TIKf eEovoia, ka () O1 wpdvoieg Tou dpBpou 4(3) Tou Nbépou 33/67,
nou bibouvv orov MNpodebpo g Anpoxparias buvaréTnTa MObOLWS
Twv peddv TG Emrporis Anpogiag Ynnpeoiag, eivan avriguvraypa-
Tikés, emeibn Bpiokovron o’ avriBeon pe To "ApOpo 124.5 Tou Zuvtéypa-
TOG, WOV TTpoavoEi 611 «Ta péin TG EmTpomig Sev Sdvavral va amodu-
Bmaiv, eipn v’ oug bpoug kal kad’ ov TpdTTOV o1 Aikagral Tov AvwTd-
TOU AIKQOTHPIOUs, KA KOT' ETTEKTAOT EVON GVTICUVTOYHOTIKI KCi 1y
kab’ ng n Aitnon EmTpom Anpdaiag Yrmprgiag, ws dpyavo, ou
ovoTdBnxe kai AsTovpyel éfw ané Ta ouvTaypanxd miaioa.

To AviddtTaTto AIKAOTHPIO, aAaKUp®OVOVTOG
Tv EWiGixnq auégaon avogphavOnxe:

(A) To mapamovo (a) Tov armTh bev evoralel, yiori, aveldptnra
od TRV EYKLPHTTA TOL ITXUPICTPOY TOU GFI TO TTPOGHY TOU QTTOTE-
AoUoe TAcovERTRpA, N TTapdienpn Tou AivBuviod va avagepdn o’

auté, bev wbAynoe o' eopodpév extiynon, apol Ha Te TpoodvTa
Tou foav eviymov Tng EmTpoTs.

(B} H 1bi6rnra vropndiov yia Siopiopé oc Béon wpdrrov Sopiopod
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wg pPfAous TG Anpogiag Yrnpeoiag Sev amoTeAei amrodaoioTiké
wapayovta. H dnpiovpyia Térowwy Béocwv ancBAéme arn Sizbpuvon
NS 8Gong emdoyig, eva n apxr TnS 106TNTas Seopeda Tyv Aloiknon
VG EVEPYEI XWPi§ BIOKPIOEIS, ekTdg OTToU auTéd SikanoAoyeitan amd Ta
QVTIKEIPEVIKG YEYOVOTO,

(D Ta oroixela Twv ebapnviaiov ekBéatwy yia Tov T. Towvridn qoav
£f ioou kaBodnynTika pe exeiva Twy ETHOIWY EkBEozwv.

{A) H apyoiotnTo dev atroTeei oTorxeio kpioews yia BLoeig TpwTou
Siopiopov.

(E) Ev 6wer Tou gupBovdeuTikol Yapaktdpa Twv Tunuanikdy Em-
TpoOTWwY, N o0oTack Tou bev amoTeAei upapmayr Twy eovaiv Tig
EmTpomis Anpogiag Ymnpeoiag. To AekTikd Tou dpBpou 36.1, oav
ouvodo, Sev Sikaigroyel Ty giofiynon Tou aitnTh Yia ad hoe emiTpo-
ég.

(£T) To mapdamovo (o7} Touv arrnTh Sev cvoTaBei. O Ymoupyds bev
guppeTéxer omig Tunpartikés Emrpomeg. Oi appodidTnTeg TOU ATTOTE-
Aolv pop@r| exTeAeoTikiG e€ouoiag, Mov avayeTatr oTn ofaipa efou-
o1V Tou Ynoupyikod ZupBoudiov, N Goknon Tng omoiag £xe EKXwpr|-
8¢f oToug appddioug Ymovpyols.

{Z) Zouyxkpron Tou GpBpou 4.3 Tou vopou 3367 pero ‘ApBpo 124.5 Tou
ZuvraypaTtog obnyel abiaora oto oupnépacpa Tws 01 TpdvoIig Tou
tivar acupBiBaoteg peTIg TpdvoIEg Tou "ApBpou 124.5. MaMhoTa 8, To
GpBpo 4.3 avriotpaTeleTal kan TRV ouvTaypaTikh apxf Tng Sakpi-
oews TG AtoiknTikgs anéd tnv lohmkd Efovoia.

Baoikdg okonég Tou Zuvtaypatikod Nopo8érn ftav n efaopdhion
ToU peAaw Tng EmTponig Anpooiag Yrmpeoiag évavTi Tng Mohimkrg
EEovoiag pe Tv KaToXUpwor TRS mapapoviig Toug orn Béon.

Zeipd amopdaoswy Tou AvwtdTou Aikaorhpiou beixver 6T i Eme-
TpoTIf) Tou NOpou 33/67 Bev eivan rp iSia pe TV EmFpoT Tou Zuvraypa-
105 Adyw TRS Slapopenikig apBunTIkAg TN cuvBiotws.

O vopog 33/67 ornpileTat oTo «Aikaio TnNg avaykngs, rou sikatolo-
yei T Afjyn pérpwv, Tou Sev wpoBAsmovTal amd To Zouvraypa, povo
oro BaBpd kal éxTaon, Tou civar avaykaia yia 1n Siaopdiion Ael-
Toupyiag TS EMTpoTiig, 1oy KATEPPEVOE HE TV aTmOXWpnon Twy
ToOpxkwv pPeEAdv TNS.

‘Opws, Mpoopuyn OTO «AiKaIo THG avaykng» &ival emTpenTn
pévov, 6tav amelkeital r ouvTaypoTik TaGEn ko Baoikég AarToupyieg
Tou Kpdrous. Eival n «epebpeio Tow Sikaious yia Tnv xaroxipwon, oy
Y10 Triv TIpOOTIEAGOn TEPIOPIOTIKGY CuVTaYpaTIKav SraTdlewv.

ExTég améd Ty liagopomoinon Tov apifuol Twy ey Tng EmTpo-
g, Sev ouvETpexe avaykn, Tou va SikaroAoyei mapékkhion awé Ta
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oUVTAYPOTIKG TTAGIONG W TTPoS Tov TpoTTo AerToupyiag Tng. H amé-
¢aon oty vndbeon Naoteldémovdios v. Anpokpariag (1985) 2
AALAL 165 evixel peyaAn onuaoia, yiarti ke, eva Eyive BekTdv 6m To
«Aikaio Tng avdykngs SikaioAoyodoe Tnv dnyioupyia ZTpaTiwTIKOY
Awagrnpiow, awogacioTnke 671 To AIKAOTpto EkEivo bev pmopoloE
va gvarabei ££w omd Ta mhaioia, Tou puBpiovy Tnv Goknon AikaoTi-
ks Efovoiag. Na Tav id10 Myo, evd ATav EmMTpeTrTd yia Tov vopoBETn
va TTpovonoel YIa Thv avrikatGaraon Trs EmTpomnds Anpogiag YTin-
peciag, bev ATav eMTpenTO va Tpovoroel, gav appodidTnTEG KAl
mAaigia Asitoupyiag Tag viag Emmporg, GAAa o exeiva, TTou Tpo-
voei To Zovraypa.

Zuppdpdwon pE TIg guvTaYpaTikés Tpovoleg mou Bifmouv Toug
6poug UTINPEOIAG TWV PEADY TG LIVl TPWTAPXIKAS SNHACias yia Tnv
efaopahion Tng avefaptnoiag Tng EmTpomis. H ouvrayparnkr TaGEn
oro webio 1§ Anpooicg Ynpeoiag eivan adnAévbern pe T Beapiki
kaToxUpwon Tng avefaprnoiag Tng EmMiTpomAg.

O1 6pon urpeciag Twv gekdv TG EmTpoTis BGoe Tow dpBpou 4(3)
avrikavral ato Lovraypa. Nig To Myo auto n kad’ ng n Aftnon Em-
TpoTA Anpoaiag Y1 peoiag Sev prropooe va ackfoe Tig efouoieg Tng
EmTpomdg Anpdaiag Ywrpeoiag.

AxUpwaorn emitikns amdpaocns.

Aivakag amopdotwy wou avadépovrar oTnv ambépaon:

RamavTwviou kal "AMar v. AnpoxpaTiog (1968) 3 A.AA. 233

MapabBedTou kar ‘AMor v. Anpoxkpariog (1982) 3 A.A.A, 1088

ZxamodAng kar ‘AAAor v. Anpokpartiag (1984) 3 A.AA. 554

QaAacoiviés v. Anpokpariag (1973) 3 A.AA, 386

Xpiarovbuag v. Anpoxparias {1984) 3 A.A.A. 657°

MryardA kat ‘Alog v. EAY. (1982) 3 A.AA. 727

KpauBrig xai dAAoi v. E.A.Y. (1986) 3 A.A.A. 1243

Nomamérpouv v. Anuoxparfag, A.ALA. 61°

TupBovAiov Eyypagric Apxirexrovawv kot MoArmixdy Moxovikwy
v. Kupraxibn (1966) 3 A.A.A. 640.

Xapakdpmrous v. Anpoxparias (1986) 3 A.AA. 557
Aovka kar Ao v. Afpoxporiag (1984) 3 ALALA, 241°

T{rooepév v. Anppoxpariag (1986) 3 A.AA. 111
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DpayxovAdibng v. Anuoxpariag (1966) 3 A.ALA. 676

Mmaxtagoapidv v, Apxri TnAemoivwvicov Kompov  (1968)
3JAAA 736

Mootpog v. Apyri TnAemkovwviaov Kompou (1970} 3 A ALA. 28T
Beobwpibng v. Movaiou (1976} 3A.A.A. 319 5
Fevikds EraayyeAéas v, lumpayriy kan ‘Ador, 1964 A.AA. 195
Amoarolidn kar "Aloi v. Anuoxpariog (1982) 3 A.ALA. 928

Adovmag v. EBvikig Tpdamelag (1983) 1 A.ALA. 55

Mpdebpos s Anuoxparios v. BouArs Tawv AvriTpooditwy (1986}
3A.A.A.1439. 10

Zodwpou v. Anuokparios (1984) 3 A.A.A, 533

Makpidng kai ‘AAog v. Anpokpariag (1984) 3 AAA. 677
Avrpordij v. Anpokpariag (1985) 3 A.AA, 117
MagrelomouvAdog v. Anpoxpariag (19853 2 A.ALA. 165

Kutrpiaxés Opyaviopds Toupiapot v. XarinAnuntpiov (1987) 3 15
AAA. 780.

Ipoadur.

MNpooguyh evavriov Tng amopdocws Tng kad’ ng . n
aitnon Ewnrpomng Anpéoiag Ymnpeoiag va Siopioar Ta
eviiagepbpeva pépn orn Béon ZuvrnpnTh Adodv avti Tov 20
arrnToL.

K. Takapidns, yia Tov airnr.
Z. Mdroag, yia Toug ka' wv n aitnon.

Cur. adv. vult.

O AIKAZTHZ NIKHZ avéyvwoe Triv ak6houdn amdégaon. O 25
Kupigkog KupiGkou, Aacovopog oto TuRpa Aagdv,
TPooBGAAel To diopiopd Tov Tdakn TowTidn kai XpicTou
Ahefavbpou otn Béon ZuvrnpnTh Aaodv Kai emdihker Tnv
axipwon TG amopdoewg yix TANUPEA] Goxnon Tng
bakpiTixAg evxépeiag Tng EmTpomig Anpdoiag Yrnpeoiag, 30
n omoia Ba avagéperal wg «n EmTpo», yia mapavopn
ocooraon Tng Tunuarikig EmTpomig kal Tékog yia Abyous
avTIOUVTAYUaTIKOTN TG Tov &pBpov 4(3) Tou MNepi Anpoaoiag
Ywnpeaiag Népou (33/67).
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Kara tnv siofjynon Tou diknydpouv rouv aitnti o1 6pol
UTINPECiag Twv HEADV TNG EMTPOTS OTEPOUY TO OWHQ OO
Ta exfyyva Tng aveaprnoiag ov TpoBAéTel To ZOvTaypa
wg avaykaiav Tpo(moleon yia Goknon Twy E§ouaiv Tng
EmTpomg (pépog VI - Kep. 1 - ZOvraypa Kutrpiakrig Anpo-
kpartiag).

Noa T mAjpworn Twv 800 kevav Béoewv ZuvrnpnTth
Aacdyv, Béoeig phTov Siopiopol, amoTaBnkav 14 Tpod-
ocwta peTadd Twv o1oiwy ka1 LTTGARAo! Tov Tuparog
Aaowv. H TpnpaTikr Emrpomh mov ovoTdOnke Baoe Kavo-
viopwy Tov Youpyikol ZupBovdiov* mpoéBn oe mpoka-
TapkTiki] a§loAdynon Tng atiog kai TPOodvTwY Twv LTIo-
Pngiwv kal o0ATNoE 8 amd auTog gav kaTdAAnAoug yia
Siopiopd. MeTal Twv ovoTnBévTwy fTav Té6oo Ta evbiage-
popeva pépn 600 Kai o ciTnThS. O AITNTAS Kan To evdiade-
popevo pépog Ale€avbpou xapaxTtnpifovrar wg «Aiav
KaAoi» evad To 6e0TEpO evbiadepdpevo pépog Tavtidng we
«EEaipeTogn.

O1 vroyripior kKARBnkav oTig 8/3/85 oe ouvévtevdn ev-
miov TG EmTpomAg Anpdoiag Yrnpeoiag mapdvrog kai Tou
AiguBuvThy Tov TpApareg Aagwv. MeTé TG guvevTedgeg o
AievBuvTiig TTpoéBn oe afioAdynon Twv vropngivv. Toy-
¢wva pe Tnv afloAdynon Tou AlevBuvTr) KaTaAANAOTEPO!
yia Siopiopé doav o T. TowvTibng (mpdTog) kal o X. AAegdv-
Spou (6evTepOS). Kai n EmTpoti katéAnée ora ibia gupme-
paopara avadopikd pe Tnv afia Twv vroYngiwv Toug
oTmoiovg Kal dipioe wg Toug KOTOAANAGTEPOUS Yia TTAN-
pwon Taw kevav Ofoewy.

‘Eva amrd Ta mapdmova Tou aiTnTh TNV Tapovoa Tpoo-
$uyr givan 6T 0 AicvBuvtig oTnv afioddéynon Tou ciTnTn
TrapEAENPEe va KApE: e1diki} avagopd o akadnpaiké rpoodv
Tou, Katd TNV GwoYn TOL, GTOTEACUTE PETATITUXIOKG
SiTAwpa, MoV Tou TapeiXe To TALOVEKTNHG TNG SedTepns
mapaypdagouv Tou oxedbiov vmnpeoiag B&osr Tng omoiag
HETOTITUXIOKO TTPOOGV () TTPONYOUEVH HETATITUXIAKI| TIEipG
£BewpeiTo WG MALOVEKTRHA VIO DIOPIOPO. "ACYETO a6 TNV
£YKLUPOTNTA QUTOL Tou IGXUPIoHOU N TTapdAenpn avth bev
obfiynoe Tnv EmTpomr oe omwoiavbioTe codpaipévn exTi-

S ————————

* Kavoviorikis Maralers Sitrovoar v oboraon, Ti$ appoditTTes xar Ty uéBobo
evepyeias TunpaTmindv ETmpotdy oupddvess mpos 1o ‘ApBpo 36 Touv Nepl Anpd-
oag Yrmpeoiag Nopou.
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pnon Twv MPoodvTwy Tou artnTh dedopévou 6T dAa Ta
OTOIXEIQ OXETIKA PE TG TPOCOVTA TOU EUPIOKOVTO EVDTTIOV
g EmrpomAg.

ZuVEKTIHWOVTAG OAa Ta gToIXEio evaymiov TG EmTpotmg
Siamardveran 6T fTAvV Aoyikd edixT6 yia Tnv EmTpom va
emAégel Ta eviiagdepopeva pépn ws Tovs kaTaAAnAGTepoug
yia diopropd. Emri mAéov To OKeTTIKG TNG amoddoewg dev
tival TpwTd OE kavéva onpeio. MNpokoTrTel 671 Ta OTOIXEIQ
evamov Tng Emrpothig afichoynBnkav owatd eved Ta Kpi-
TApIa Tou obRynoav Tnv EmiTpoTi oTnV amépach Tng ATav
EKEIVO TTOU TTPOBALTTEI O VOHOG KO O1 KAVOVES TNG XpnoTHS
Sioiknoews.

"ANog Abyos Tou TTpoB&METal Yia akOpwan TNG aTro-
¢paoewg eivar n mapdAapn tng Emrpotmg va anoddaoe
bk onpagia oTo yeyovog 6T o cutnthg, o avtiBeon pe
Tov Xp. AAebbvbpou, ATav kaTtd To Xpovo TNng EmMAOYAS,
pérog TnG Anpdoiag Ynpeoiag.

EmkaAeiTan 0 k. TaAapidng Tig mpdvoieg Tov Kavoviopol
11.1.2 Twv Fevikv Matdéewv mov wpoBAémouv 611 cother
things being equal ......» wpoTipnon wpémer va bideTan oe TTPé-
owTa, Trov evpiokovral Rén &g TNV YT peaia.

To groixeio auTo bev amoTeAel aTTOGaOIOTIKG Tap&yovTa
yia Ty mAfpwan 8éoews TpdTOUL dlopiopod ot Anudoia
Ympeoia. H énpioupyia Bécewv mpaTou Siopiopod amo-
OKOTIEl TTPWTIoTWS oTNV biedpuvorn TG BGoewg yra emAoyr
gved N apXr TNS 100TNTAS TTOL KATOXUPWVETAI OTTd TO ‘Ap-
Bpo 28 Tov Zuvtaypatog, SeOpPEVEl TNV Aloiknan va evepyel
Xwpic Srakpiaerg exTdG dTMOU TOOTO SIKatOAOYEITAL AVTIKEL-
pevika amé Ta yeyovoTa.*

E{icov af&oipog eivan o 1oxupiopdés 6 n Emrpomd
£TTPETTE VO XY VOTO2l TIS EPMOTEUTIKES eXBEoeIg oV OTOI(EID
kpioewg Tng afiag Touv T. TowTidn emeidA eToipdornkav emi
efapnviaiag Baoews. 1a oToixeia, Ta oToia TepIEiav fiTav
£Eioov kabobnynTiké pe exeiva Towv eTHoILY eXkBECEWY VIO
Tov rpoodiopiopd Tns adiag kan TRG ewidoang oTnv epyaacia
Tou evdlagepopévou pépous.**

* Afjprpa Kwora flaravroviov xar ‘Ao v. Anuokpariag (1968) 3A.A.A. 233.
Mapafeitou xar ‘Aot v. Anpoxpariac (1962) 3A.A.A. 1088,
** Ixamoldng kar ‘AAdor v. Anpokpariac (1984) 3 A.A.A. 554
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O0Te N rpoBoANS eV apXOTATA TOL CITATH évavT Tav
T. Toivridn evoradei oav Adyog akvpwoews Tng amoda-
oews. O wapdywv Thg apxaiéTNTag Sev amoTeAEi oTOIXEIO
kpioewg yia Béoeig mpwTou diopiopov wpdypa Tou Ba avTi-
oTpateVeTo T PrAocodia dnuiovpyiag Béotwv TrpwToL
dlopiopo.

Me Tnv Tpoaduyn avTi TpooBaAAeTar K& N EYKLPOTATA
Twv Kavoviopdv mou difrouv T oboTaon TunuaTikoy Er-
TPOTTGV. '

EionyriOnke o x. Tahapidng 6T o1 Kavoviopoi 8eotiorn-
kav KaT' avTiBeon wpog Tig Tpévoleg Touw efouoiodoTikoD
Népou, ouykekpipéva tou apBpou 36 Tou Mepi Anpéoiag
Yrrnpeoiag Népou (33/67). To GpBpo 36 mapéxel efovaia oto
Ymoupyiké ZupBouviio va poBaiver «ei1g Tnv gboTaon Tun-
ponikav EmTpomtdv kon va pubpile Tig appodiéTnTES Ko
TpOTTOUG AeTOoUpYiag TOUG».

‘Exer amogpaaioTei OTI n AeiToupyia TpnpaTikdy EmiTpo-
mov bev amoTelei vpapmayf Twv appodloTRTwy Tng Emi-
TPOTAG £XOVTAg UTTOWYN TO CUHBOUVAEUTIKG TOUG XOPAKTH-
pa.* ‘AMNes amodGoelg Tou AvaTdTou AikaoTnpiov kaBo-
piouv 611 01 Kavoviopoi cuvabouv pe Ta efovaioboTika
wAaioia Tou Népov (33/67).**

©¢on Tou arrnTh eivai 611 n e§ovoia Tou YroupyikoO Zup-
BovAiov replopierai amd To &pBpo 36 oTn obOTAON CLYKE-
kpipévov Tunpatikwv EmTpomdv o kdBe wepimrwon (ad
hoc) wg doiknTiké péTpo kan 6T 0 Népog Sev Tapéxes puBpi-
onixf e§ovoia yia Tnv BeopoBéTnon apxwv yia Tnv o0oTaon
Tenpartikaov EmTpottav.

NapoéAo mou To AekTikG Tou GpBpou 36.1 bev biakpiverai
yia Tr oadijveia Tou, KpIvépeve 0To 6OVOAO TOU bev emBAA-
A&t TOUG TTEPIOPIOPOVS TTOL ElonYEiTar 0 aiTnTs. Ouoia-
oTIKG 0 vopoBétng agifve: eLXEpEla OTO YTTOUPYIKG Zup-
B8o0OAI0 yia p0UBpion BepdTwv ou avéryovrat otn odoTaon
kai Aeirovpyia Tpnpatikwv Emrpowav’ efovoia n owoia

* BAéTE peTalt dAAwy: - Galaoovds v. Anpoxpariag (1973) 3A.A.A. 386.
Xprorovbiag v. Anpoxparias (1984} 3 A.A.A. 657.

** MixadA xar ‘AMos v. EAY. (1982} 3A.A.A. 727,
KpapBije kar ‘Ao v. E.A.Y, (1986) 3 A.AA. 1243,
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epwiTTTEl OTN YEVIKOTEPT Odaipa appodidéTRTAS TOL YTTOoUup-
yikoU ZupBoudiov. AvriBern eppnveia Ba 1oobuvapoloe pe

amédoon oTo Youpyiké ZupBovAio SiotknTIKMVY appodio-
TATWV Mov Ba amoTedoloe avrivopia Mpog To ZOvTaypa
trou kaBiepwvel To Yrroupyikd ZupBolAio wg To kat’ eoxr
opyave Tng moAmikig Tng EkteAeomikig E§ovoiag.

Etriong bev guppepifopan TRy dmown 6T n pdvoIa Twv
Kavoviopdv Baoe! Tng omoiag n svotaon Tpnparikav Em-
TPOT®OV TEAE! UTTO Tov EAeyx0 Tou YITOUPYOU TpocBaAAe T
cuvraypaTiki] apxi n omoia emMBGAAel diaxwpEIgHd TNS
MoAimikAg awd Tnv AoiknTikf E ovoia. O Ymoupyds Sev
CLYHETEXEL 0TI TunpaTikég EmTpomés. O1 appodidTnTEg
oL TTapéxovral atov Youpyd amoTehodv popdr] Extele-
oTikAg E§ovaiag n omroia obpdpwva pe TRV amddpoaon MNama-
mérpouv v. Anguokpartiag® avéyeran otn opaipa Twv efou-
oy Tou Ymoupyikod XupBouliov n &oknon Tng omoiag
éxerexxwpnbei oToug appédious Yroupyous.

H améppipn Twv mpoavadepBivTwy Abywv yia akOpwon
NG amopéoemws kaGioTd avamdpevkTn** Tnv efétaon Tng
OUVTaYHATIKOTNTOG TOU GpBpou 4.3 Touv Nopov 33/67 woTe
va amropactoBei av n Emrpoms cuoTdOnke kai Aeitoupyei
oav EyKupo oUVTAYPaTikG 6pyavo.

ZuvraypatikéTnrTa rov ‘ApBpou 4.3 tou Nepi Anpédoiag
Ymnpeoiag Néuouv 33/67.

EmxaloOpevog mapartnprioelg Tou AikaoTtnpiov ornv
véBeon Anuokpariag v. Acuka kair ‘AMoi*** ka1 Tou fpoé-
5pou Tou AvwTéTou AikaoTnpiov K. TpiavtagpuAdidn ornv
vm6Beon T{ioceév v. Anuoxpariag**** o k. Taapibne exd-
Acoe To AikaoTiiplo 6TTwg knpOel TIg diardéeig Tou GpBpou
4.3 Tou Népou 33/67 avTIOUVTAYHOTIKEG KO KOT' ETEKTAON
v EmTpom} wg dpyavo mov cuvoTdBnke kar AITOUpPYEI
££w a1ré Ta ouvTaypaTikG TAGigo.

To GpBpo 4.3 mapéxe efovaia aTov Mpdedpo Tng Anpo-
kpatiag va Teppartile To Siopiopd owolovdoTte péAoug
NS EmTpotig ommoTebAmoTe yia Adyoug Snpociov cupgé-

*2AALA. 67
** ZupBoviov Eyypagris Apxirextévaw kot NoArmixdv Mgyavirdv v. Xp. Kupraxin
(1966) 3 A.A.A, 640; Xapaddprous v. Anpoxpariog (1986) 3 A.A.4. 557.

4T (1504} 3A.A.Q. 241,
$EA(1986) 3IA.AA. 111,

1138

10

15

20

30



10

15

20

3C.LR. Kyriacou v. Republic Pikis J.

POVTOG. ZUYKEION TWV TTPOVOIGIV TOU £6AGIOU AUTOU PE TIG
Siaréeig Tou GpBpou 124.5 Tou Zuvtdyparog rou pubpi-
Couv Toug 6poug uTIpPEsiag Tov NMPoéSpou KAl TWV HEADV
™S Emrponig odnyei aficota oro cvpmépacpa 611 01
wpovoieg Tov Népou kal Tou Zuvtdypartog eival acupBiBa-
aTeg ko Sev TauTiovral pe Ta Beopik& mAaicia Tou Béter To
Zovraypa yia Tnv kartoXUpwon Tng avefaprnoiag Tou
CWPATOG.

To GpBpo 124.5 Tov ZuvTAypaTog TTPovoEi 671 «Ta péln
NS emrpommng bev Sivavral va amcAuBhaov, eipf v’ cug
6poug kan ka8’ ov TpdToV 01 dikaorai Tov AvwTédTow Aika-
ortnpfou.»

H unmpeoia Twv AikaoTtov Tou Avwotdrou AikaoTnpiov
dev Tepparilerai ekTOG yia Toug Adyous TTou TTpoBAémavTan
oro GpBpo 153.7 kai epdaov Thpeital n diadikacia TTov
kaBopiCerar amé To GpBpo 153.8 Tou Tuvrayparos. Teppa-
TIOROG TNG LTNPECIag AIKaoT Tou AvwTaTou AikagTnpiou
efvan emTpPemTdg Pévo yia Adyous QUGIKIG A TTVELPATIKAG
avikavoTnTog i) yio avapuooTn cupmepipopd n omoia
BeBandoveran amrd To AvdTato AlKaoTikG ZupBoOtMo KaT6-
mv bikaomikAg Hadikaciag.

"Ox1 pévo To GpBpo 4.3 avTikeTal TPog TOLG HPOLG LTI
peaiag pedav Tng EmTpomig é6mwg kabopilovral améd To
Zovraypa oM@ ovTIoTpaTEVETal Kal TRV OUVTAYPOTIKN
aoxfi Tov Saxwpiopol TnG AloknTIKAS ad TNV MoArTikr
Efovoia. O Siaxwpiopds auTds xapaxkTnpilerar weg Oepe-
Mwdng oTnv amipaon Tng OhopéAeiag Touv Avwtdrou Aika-
ornpiov, OpayyovAdibng v. Anpoxpartiag* xar kabopion-
k0G TG odaipag appodidTnTag Tng moMTikAg eovaiag ad’
EVOG Kal TNG A10IKAoEwS ad’ eTépov.

Znv urdBeon Aodka n MAaongia Twv pEADY Tou Avw-
TGTOL AIkGOTNPioU ETTECpavE 6T EK TTPWOTNG SPEWS UTTGP-
X&1 avrigaon petay Twv wpovoriy Tou Gppou 4.3 kol Twv
baraEewv Tov GpBpouv 124.5 Tov ZUVTaYPaTOS KO EKAAECE
Ti§ app66ies Apxés Tne MoAiteiag va e§erdoouvy To Tp66An-
pa, To TaXOTEPO SLVATS, Yo TNV KATOXUPWOT TN OUVTAY-

sganikig r6lews. O mapaTphoes autés dev amoTeAoly,

* (1966) 3A.A.A. 676.
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THAPA TOU BEOHEUTIKOD PEPOLS TNG ATTOPACEWS THG TTAEIO-
Pndiag eeldry n Siadikacia eykaraieipOnke kardémv digv-
BeTRoews TG amaITAOEWS TWV PEADV TNG EmMTpoTg Twy
oToiwv N uTINPEoia eixXe TEppaTIoBei. Aev Tadouv Gpwg va
eival kaBodnynTikég wg Tpog Toug Gpoug uTpesiag Twv
peAwv xai T MAaioax Aerrovpyiag Tng EmTpotig Anpdoiag
Ytrnpeociag.

Ie Eexwpior) amdgaon peiopneiag ornv umébeon
AoUka éxpiva 6Tt emeBaAAeTo n e€éraon Tng cuvTaypomKo-
THTOG TWV TTpovoidby Tou GpBpou 4.3 ka1 Ao PEAETHOR TO
Otua karédnfa oto ouptiépacpa 6Tt o1 MPOVoIEG TOU
GpBpou A3) eivan agupBiBaoTeg pe exeiveg Tou GpBpou 124.5
Kat yia To Adyo auTé n amépaaon yia TepUaTIONS Twy uTin-
PECILV Twv PEADYV KNPUXONKE avTICLUVTaYpHATIKT.

Itnv udBeon Tdrooepév o k. TpiavTapuAAibng vroypap-
HiZe) TRV av&yKn Yia QVTIPETMOTTION TNG OUVTAYHATIKGTNTAG
TWV TPovoIwy Tou Gpbpou 4.3, To TaxOTepo duvardv, yia
atmopuynv apdiBohidv orn Aeitoupyia evég Baoikov Topéa
NS Anpdoiag Yrrnpeoiag.

ATTé TiIg TapaTnpioes Tou AikagTnpicv otnv vTT68eon
Aovka e§urakoDeTan 6T1 evad n oOvBeon Tng EmTpoTg Tou
dnuiovpyBnke pe To Népo 33/67 eivar SiagopeTik amd
ekeivn mouv mpoBAéwel To Zivraypa (‘ApBpo 124.1) Ta
Beopik& MAaigia AeIToupyiag TS eival Ta idia pE Exeiva TQ
omroia diaypéde To Zovraypa.

Baaikdg ordxog Tou ZuvraypaTikod NopoBérn vripée n
e€aodGhon Twv pehv Thg EmTpoTg évavt THG TTOMTIKAS
E€ovoiag pe Tnv karoxVvpwon Tng mapapovis otn Béon
TOug KaTd TN didpkela Tou diopiopod Tous. Mapoxry e§ov-
aiag orov Mpéedpo Tng AnpokparTiag, Tov kKupIo popéa Tng
ToMiTikAg E§ovoiag, va Tepparifer To Siopiopd Toug, kaTa-
oTpaTnYEl Gpeoa Tig TTPOVOLEG TOU ZUVTAYHATOG KAl TOV
draxwpiopé pera& v Trg MoMimikig kai Tng AloiknTikig E§ou-
oiag mou emB&AAer To ZOvTaypa

Zapa amopaoewv® Tov Avatdrou Aikaornpiov avayvw-
pial 671 n EmTpom} Bev eivan To 1610 ohpa pe T EmTpoT
Anupéoiag Yrnpeoiag ouv diadapBave To Zovraypa Adyw

* BAETTE peradi dAMv: -
Mmaxraooapidy v. Apxt} HAexTpiapos Kimrpou (1968) 3 A.A.A. 736.
foutpos v. Apxr TnAemxovwvidv Kitrpou (1970} 3A.A.A. 281,
Bcobuwpibag v. Muvdlou (1976} 3 A.A.A. 319,
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NS diaoperikig apiBpnTikig cuvBéoews Twv 600 EmTpo-
TWV. AUTO TTOU TTPOKUTTITEL ATTO TIS aTTOGAOEg givan 6T1 0
TEPIOPICPOS TOv apiBpol Twv pekv amrd déka Ot TévTe
mou mrpovoei o Noépog 33/67 Sev kabiora v EmTpomi
opyavo avriouvtaypaTikd. O kaBopiopdg Tov aplBpod Twy
peddv Tng EmTpomig o béka, amo To Livrayua, ATav
appnkra ouvbedepévog pe Tig ouvTaypaTikég diatdéelg ou
KOTEPPEVOQY pE THV aoxdpnon Twv Todpkwy, HEADY Tng
EmTpoThs.

O N6pog 33/67 ebpalerai amokAeioTiké oto «bikaio Tng
avAYKNnG» KAl OTTOOKOTIEl OTN TTARPWON TOU KEVOU Trou
adnoe n aroxwpnon Twv Tobpkwy, pedmv Tng EmmpoTig
Anuéoiag Ymnpeoiag, Qg pérpo avaykng dev piropel va
ekeOyEl Twv BikalodoTik®dv TAaigiwv TToL TTapéxel TO «bi-
Kaio TG avaykng». To «bikaio Tng avéykng» Sikaiohoyei Tn
AMyn pétpwv mou Sev mpoBAémovial awéd 1o IivTaypa
HOvo oTo BaBpd kat TV EKTOON TIOL Eival avayKaia yia Tn
diaapdhion TG Aatoupyiag Tng EmTpotrig mou kaTép-
PELOE pe TRV amoxwpnon Twv Tovpkwv. H avéykn yia dia-
opAEANION TWV GUVTAYHATIK@OV Beopdv pe Tpooduyn oTo
«BIKa0 TNG AVAYKNG?, WG ATTOTEAEOHU TWV YEYOVOTWY TOU
1963-1964, avayvwpioTnke amd TO AvTaTo AIKACTHpIO
otnv vdBeon Mevikds Eloayyeréas v. lummpaxiiy kai ‘AAdor. *
‘Onwg emefnyeital oTnv amédpaon auth To «dikato TG
avaykng» amoTeAel eapeTikd PETPO, ETiKANON TOU OTrOIOV
Sikaiohoyeitan pévo aoto Babuéd kai éxTaon ou emBGAAel N
avaykn.

Itnv vmdBeon ArrooToAibn kat ‘AMor v. AnuokpaTtiag**
bizukpviZerar 671 To «bikano Tng avdayxng» dev amoTEAei
efwdikalixd péTpo oG avaméomaoTte pépog Tou Sikaiou
Yia Tn diacpdhion Tng cuvraypartikig Ta&ews. To «dbikaio
NS avaykns» Tpoodgépet To 8GBpo yia Tn kaToxUpwon TG
éwvopng Tagngs xai Touv xpdroug dikaiov. H Béon auth Tpo-
KUTITEl TO00 amd TNV amddaon Tov AvwtdTou AikaoTnpiou
oy vméBeon luympaxrjy 6co kal atrd exeivn TG OAoué-
Aeilag Tov AvwtaTou AikaoTnpiov oTny vTTéBean AdoUragv.
EBvikric Tpbmedag.*** 'Omwg emefiynoa ornv uméBeon

* 1964 A.A.A. 195,
** (1982} 3A.A.A. 928.
4 (1983) TA.AA. 55,
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AmooTroAidn kan emavéidaBa arnv vrdBeon Fpdedpos ¢
Anuokpariag v. BovArdg Tawv Avrimpoowmwv* «Mpoaguyn
oto ‘dikaio Tng avdykng’ eivan emTperrti pbvov éTav amnei-
AeiTal n guvraypaTikl TaEn kal Baoikég AeiTovpyieg Tou
Kparoug. ‘Otrwg eixa Tnv eukaipia va urodei§w ot mpon-
yoOpeveg dikaoTikég amodaoeg 1o ‘bikaio Tng avéykng'
arroTEAE] Ty epedpEia ToL Aikaiov YIO TRV KATOXDPWON TNS
ouvTaypaTikig Talewg kai 6X1 péco TTPOOTEAACEWS TwV
mEPIOPIOTIK®Y BaTdlewv Tov Zuvtaypartos i Tng Nopobe-
olag».

O1 appodioTnTes kat mAdioia Asitovpyiag 1ng Anuéoiag
Ymnpeoiag e€erdornray biefobixd orig vroBéocis ZoAwpov
v. Anpoxparias kai Makpidng xkai ‘AMog v. Anpokpa-
Tiag.*™ AiamoTdBnke 6T ex16g amd TN SiadpopoTmoinon
NS apiBunTikis ouvBéoews TS Anpociag Ynpeaiag Tou
ATav GppnKTa ouvugpacpévi HE TNV TIapoudia Tovpkwy,
peA@v Tng EmTpoTrrg, bev ouvéTpexEe kappia avaykn Tov va
SikanoAoyei mapékkhion amé Ta CUVTAYHATIKG TFAGicIa wg
TTpog ToV TPOTOo AciToupyiag Tng EmTpomig Anpéoiag Ymn-
peagiag. H ammdégpaon tng OropéAeiag otny vréBeon Avipo-
KArjv. Anuokpariag*** 8eBaiwvel 6Ti dev eivan emTpenTATQ-
PEKKAION aTrd TO LOVTaypa AdYw TEPIOPIOTIKWY diaTdlewy
Tng NopoBeoiag. Eropévig oto kaBopiopd TG TaEews Twv
dnpoociwv vraAAjAwv T0 AikaoTRpio kaBobnynBnke amd
TIG TPOVOIES TOL GpBpou 122 Tou ZuvTdypaTog kal OXI aTd
ekeiveg Tou apBpou 2 Tou Mepi Anpdoiag Yrrnpeoiag Nopouv
(33/67).

H aomédaon Tng OAopéreiag Tov AvwtdTow AikagTnpiou
ornvumdBeon NacreAddmovAiog v. AnpokpaTiag* *** evéxe
18iaftepn onpacia yix Tov kaBopiopd Tng Hikanodorikig
84otws Tou «bikaiouv TRg avdykng». H avaykn wou
dnuovpyiBnke wg amotTéeopa Twv yeyovoTwy Tou 1963-
1964 evd SikatoAoyo00e Tn Snpiovpyia LTpaTiwTiKoD Axa-
ornpiov amodaciornke 6Ti To AikaaTipio bev prropoloe va
ovotaBel 00Te va Aerroupyfoes £6w amd Ta cuvTaypoTIKG

® (1986) 3A.A.A. 1439,

** (1984) 3 A.A.A. 533 (1984) 677,
***(1985) 3 A.AA. TT.

e (1985) 2 A.A.A. 165.
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TAaigia rov puBpifouv Tnv doknon Tng Aikaotikig E§ou-
giag. Katd tov idio Tpémo fitav emTpeTd yio Tov Nopo-
8étn va mpovonoel yia Tny avrikaraoTaon Tng EmTporg
Anpooiag Ymnpeoiag r) omoia katéppevae Abyw Twv YEYO-
voTwv 1963-1964 yia T Sixodpdahion Tng AaTovpyiag Tov
owpatos. O appodidTrTES SpWS Kal TG TAQiola AsiToup-
yiag Tng Emrpomig dev prropovoav va qrav GMa arrd
ekeiva wou Mpoodiwpioe To Tovraypa. OovTe TpoBAROnke
1oXUpIoPos 6 BnpiovpyBnke omoiadiroTe avéykn &AAn
atd THY avagloTaon TOL COHATOS,.

H mpdodarn ambpaon tng OlopéAeiag Tov Avwtdrou
Aikaornpiov otnv vrdBeon Kumrpiakés Opyaviouds Touvpi-
opov v. XarinAnuntpiov* adfve To BEépa Tng ouvTaypa-
TikéTnTag Tovw dpbpou 4.3 Tou Népou 33/67 kal yevikdTepa
TNV ouvvtaypatikéTyra Tng EmrTpomhg Anpoaiag Ymrnpe-
giag, avoikTo,

Zuppdpepwon pe TiG ouvtaypatikés wpovoleg mov bié-
TIOVV TOUS OPOUG UTINPETIQG TWV PEAGDV Eival TIPWTAPXIKAG
onpaciag yia Tnv e§aodpdhion Tng aveapTnoiag Tng Em-
Tpomfis Anpéoiag Ymnpeoiag. H cuvroypariki 166n oro
webio Tng Anpdoiag Ymnpeoiag eivar alnAévbern pe Tn
Beopikn karoxOpwan TS aveapTnoiag Tng EMTpoTis. Me
10 Staxwptopd g Nohimikig amd T AoiknTikii E§ovaia ro
Zovraypa amookoTel va kataoTrhoel Tn Anpéoia Yrnpeoia
AeiToUPYO TOU AMPOCWTIOL KPATOLG pE Slaxpoviky aTTo-
orol} TV epappoyrf Twv Népwv kas Tiv uTNpecia Tou
Aco¥ gbpdwva pe To Aikato kal Toug Kavoveg Tiig XpnoThs
bioiknong.

Av fTav TapadexT6 yia To vopoBETn va avaTpérrel Ta guv-
Tayparikd miaioia aveaprnoiag tng Emrpomiig Anpdéaoiag
Ymnpeoiag pe Tny idiax euxépeia Ba propoboE va avatpéper
KOl TIV OLVTaYROTIKT) KaToXOpwon TG avefapTnoiag Tng
Aikaotikis E§ovoiag. To Zovraypa opilel akpiBag Tig ibieg
TpoUmoBioeig kail Hiabikagia yia TeppaTiopd TG uTnpE-
olag Twv Aikaordv AvwTdrov Aikaornpiov ("ApBpa 133.2,
7,8, xa1153.2, 7, 8) kai Tov Npoédpou kat Twv peAwv Tns Emi-
Tporig Anpboias Ymnpeoiag. Kat .pdvov n mBavornta
pias Téroias e£ENEng pavepdve Toug xivbivoug TTou epI-

* Amépaon 566nxe orig 6/11/86 o Ava&amp-q-nxq ‘Egprom 665 xar xuxAopépnoe
nmpdapara. Exer bnpomewdel oro Tépo 1967 3 A.A.A. 780.
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kAgigl yia Tn guvrtaypatik T&€n n wapdakoppn Twv Becudv
mou diaodpaiifouv Tov daxwpiopdv Twv e§ovoimy kal TRV
avebaprnoia Twv cuvraypatikwy popéwv eovoiag.

O 6pol vinpeoiag mou BETel To GpBpo 4.3 Tou Mepi
Anpooiag Yrnpeoiag Népou (33/67) pe Bdon Toug omoioug
UTINPETCUV Ta PEAN TNG vgiaTapevns EMTPOTIAG avTikeTal
TPOG TO ZOVTQYHO KAl OTEPOUV TO OWHPG TWV EXEYYVWV avE-
aprnoiag ou TiBevran wg mpobddBeon yia Tnv doxnon
TWV GPPODIOTHTWY TTOU TTapEXEI TO ZUvVTaypa (GpBpo 125.1)
ornv Emitpot] Anpéoiag Yrnpeoiag. H doknon Twv appo-
SoTTwv Tou TOo ZOvVTaypa Tapéxet ATTOKAEICTIKG oTrv Emi-
Tpomh Anpdoiag YT peoiag, CUVAPTATOI AUECA HE THY OUY-
KPOTNOT TOU CWHATOS KAl LTTNPECIO TWY PEAWY TOU OUH-
Ppwva pe TIg TPOVOIEG TOL TuvTaypaToS. XWpig Ta eXEyyLa
aveaprnoiag rov pntd 8€TEl TO ZOvTaypa Kaviva owpa
dev pmopei va aokfjoel TIG efovaieg Kal appodiéTRTEG TTOL
evatoTiBevran ornv Emrpon Anpéoiag Ymnpeoiag. Kai
ouveTis N Emitpomn mou cvoTéBnke kou AerToupyei 8Goe
TOU GpBpovL 4 kan E16IKG TWV TPOVOIMV Tou gdagiov 3 Tou
1biou GpOpou Sev QVTATIOKPIVETAI OTIG CUVTOYHATIKES ETTI-
TayEg Kal yix To Adye auTto bev uyropoloe va aokAOEl TIG
e€ovaieg Tng EmTpotmg Anpooiag Yrnpeoiag. Etropévag n
LTr6 kpion amdégpacn AfPONKe ard avappédio cwpa kan yia
TO A6Y0 auTd KNPOGOETAN GKLPT CUPDWVT PE TIG TIPOVOIES
TOu GpBpou 146.4(8) Tou ZuvTGyparos.

Emibixog amépaon akvpdveral.
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SC.L.R,
This is an English transfation of the judgment in Greek appeanng at pp 1130-1144 ante

1987 July 16
[PIKIS, J]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

KYRIACOS KYRIACOU,
Applicant,
v.
THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondent.

{Case No. 725/85).

Constitutional Law — Public Service Commission — Constitution, Art. 124.5 —
Whether section 4(3) of the Public Service Law 33/67 is unconstitutional —
Question answered in the affirnative, not only because it is inconsistent with
Art. 124.5 of the Constitution, but, also, because it contravenes the

5 constitutional principle of separation between Political and Administrative
Authority — Whether section 4(3) justified by Law of Necessity — Question
answered in the negative, because the law of necessity is the reserve of the
legal system for the preservation of the Constitutional order, not the by-
passing of limitative constitutional provisions.

10 Law of necessity — Review of case law — When and in what circumstances does
the aforesaid law justify deviation from the Constitution — Object of the Law
of necessity.

Public Officers — Appointments — Head of Department — Omission to refer to a

particular academic qualification of the applicant — Did notlead to erroneous

15 appreciation of applicant’s qualifications, because all his qualifications were
before the respondent Commission.

Public Officers — Appointments — First entry post — Fact that candidate is a
member of the public service — It is not a decisive factor.

Public Officers — Appointments — First entry post — Seniority — It is not a factor
20 to be taken into consideration.
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Public Officers — Departmental Commitiees — Whether section 36.1 of the Public

Service Law necessitates the creation of ad hoc committees — Whether the
provision in the regulations in respect of the Minister's control over the crea-
tion of Departrmental Committees is inconsistent with the Constitutional prin-
ciple of separation between the political and the administrative power.

The applicant impugns the appointment of Takis Tsintides and Christos
Andreou to the post of Conservator of Forests on the following grounds,
namely: (a) That the Director of the Department of Forests, in evaluating the
suitability of the applicant, omitted reference to an academic qualification of
applicant, which in the latter’s opinton amounted in accordance with the
relevant scheme of services to an advantage, (b} Failure on the part of the
respondent Commission to attach special importance to the fact that, unlike
interested party Alexandrou, the applicant was at the time of the selection a
member of the public service. In this respect counsel for the applicant referred
to Regulation 1.1.2 of the General Orders, {c) The respondent Commission
did not ignore the confidential reports for Tsintides, whereas it ought to
ignore them as such reports were not prepared on a yearly, but on a half-
vearly basis, {d) Failure to attach importance to applicant’s seniority over the
interested party, {e} The regulations, which govem the creation of
Departmental Committees are ultra vires the enabling law, that is section
36(1} of Law 33/67. The relevant submission of counsel for applicant is that
section 36 provides for the creation of ad hoc Committees in respect of each
particular case, {f) The provision in the aforesaid regulations that the creation
of such Committees is under the control of the Minister offends against the
constitutional principle of separation between the political and the
administrative authority, and (g} The provision of section 4(3) of Law 33/67,
which empowers the President of the Republic to dismiss a member of the
Public Service Commission is unconstitutional, as being repugnant to Art.
124.5 of the Constitution, which provides that «A member of the Commission
shall hot be removed from office except on the like grounds and in the like
manner as a Judge of this Courts, and, consequently, the respondent Public
Service Commission is, also, unconstitutional, as an organ, which was created
and is functioning outside the constitutional limits.

Held, annulling the sub judice decision: (1) The first of the aforesaid
grounds is not valid, because, independently from the validity of the
allegation that the qualification in question constituted an advantage, the
omission of the Director to referto it, did not lead to an erroneous evaluation,
as all the qualifications of applicant were before the Commission.

{2) The fact that a candidate for appointment to a first entry post is, already,
a member of the Public Service is not the decistve factor. The creation of such
posts is pﬁmalev intended to broaden the basis of selection, whilst the
principle of equality entrenched in Art. 28 of the Constitution binds the

Administration to avoid distinctions, except as objectively justified by the
facts.
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{3} The facts contained in the half yearly reports for Tsintides were equally
informative as those set out in annual reports

*

{4} Semonty1s not a consideration relevant to the filling of a first entry post

(5) In the hght of the advisory nature of Departmental Commuttees, thewr
creaton does not amount to a usurpaton of the funchons of the Public
Service Commussion The wording of section 36 1, read as a whole, does not
Justfy the resinction suggested by applicant, i e that it makes obligatory the
creahon of ad hoc Commuttees

{6) The sixth ground relied upon by applicant 1s not valid The Minister does
not participate in the Departmental Commttees. His powers constitute an
aspect of the executive powers referable to the sphere of competence of
Council of Ministers, the exercise of which has been delegated to Ministers

{7} Companson between section 4(3) of Law 33/67 and Arncle 124 5 of the
Constituhon leads to the conclusion that the prowisions of the aforesaid
sechon are incompatble wath the provisions of Art 124 5 Moreover, section
4(3) defies the constituhonal separation between political and administrative
authonty

A basic objective of the Constitution 1s to entrench the members of the
Commission wvis-a-vis political power by assunng secunty of tenure of thesr
posts

A senes of decisions of this Court recognises that the Commusston of Law
33/67 1s not the same body as the Publhc Service Commussion as defined in
the Constitubon, owing to a numencal difference in the composition of the
two bodies

Law 33/67 1s founded exclusively on the «Law of necessitys, which justifies
the adoption of legal measures not contemplated by the Constitution only to
the degree and extent they are essenhal for the sustenance of the funchoning
of the Commussion that collapsed with the withdrawal of its Turkish members

However, mvocation of the <Law of necessity» can only be justified to the
degree and extent that the necessity mandates Recourse to the aforesaid law
Is permitted only when constituhonal order or the funcioring of fundamental
institutions of the State are threatened It constitutes the reserve power of the
law for the entrenchment of constitutional order and not as a means of by-
passing hmitative provisions of the Constitution or the Statute Law.

Apart from the differentabon of the number of members of the
Commission, there was no need, which may justfy deviation from the
conshtutional framework subject to and within which the Public Service
Commission should function The decision in Pastelflopoulios v The Republic
(1985) 2 C.LL R 165 is of especial importance, because, as it was held, whilst
the «Law of necessitys justifies the creation of a Military Court, such Court
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could neither be set up nor funchon outside the consntutonal framework
goverming the exercise of the judicial power By the same process of
reasoning, it was permussible for the legislature to prowide for the replacement

of the Public Service Commission, but neither the competence nor the legal
framework within which the Public Service Commussion should functon 5
could be other than those specified by the Constitution

Comphance with constitutional provisions that govem the terms of service
of the members of the Commussion 15 of fundamental importance for the
safeguard of its independence Constituttonal order in the domarn of public
service 1s found up with the institutional independence of the Commussion - 10

The terms of senace of the members of the respondent are contrary to the
Constitution For this reason, the respondent Commussion could not exercise
the powers of the Public Service Commussion

Sub judice deciston annulied
No order as to costs 15
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Recourse.

Recourse against the decision of the respondent to promote the
interested parties to the post of Conservator of Forests in
preference and instead of the applicant

K. Talarides, for the applicant.
S. Matsas, for the respondent.
Cur. adv. vuit.

PIKIS J. read the following judgment. Kyriacos Kyriacou, a
Forest Ranger, servingin the Forestry Department, challenges the
appointment of T. Tsintides and Chr. Alexandrou, to the post of
Conservator of Forests and seeks by the present proceedings the
annulment of the decision for wrongful exercise of the
dlscretlonary powers of the Public Service Commission (hereafter
referred to as the Commission), for illegal compaosition of the
Departmental Committee and finally for reasons of
unconstitutionality of s. 4(3) of the Public Service Law (33/67).

In the submission of counsel for the applicant, the terms under
which mernbers of the Commission serve, deprive the body of the
safeguards of independence envisaged by the Constitution as a
prerequisite for the exercise of the powers vested in the
Commission (Part VII, Chapter 1, Constitution of the Republic of
Cyprus).

For the filling of the two vacant posts of Conservator of Forests,
first entry post, there were 14 applicants including employees of
the Forestry Department. The Departmental Committee that was
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set up under regulations made by the Council of Ministers* made
a preliminary assessment of the merits and qualifications of the
candidates leading to the recommendation of eight of them as
suitable for appointment. Amongst them were the two interested
parties and the applicant. Applicant and one of the interested
parties were rated as «Very Good», whereas the second interested
party Tsintides was assessed as «Excellents.

The Commission interviewed the recommended candidates on
8th March, 1985 in the presence of the Director of the Forestry
Department. According to his assessment the candidates most
suitable for appointment were T. Tsintides (first} and Ch.
Alexandrou (second). The Commission too arrived at the same
conclusion respecting the merits of the candidates and in
consequence proceeded to appoint the interested patties to the
two vacant positions.

One of the complaints of the applicant is that the Director in
evaluating the suitability of applicant to appointment omitted to
make reference to an academic qualification that amounted, in
applicant’s view, to a postgraduate diploma conferring on him the
advantage of the second paragraph of the scheme of service
whereby a postgraduate qualification or experience acquired after
a degree was an advantage for appointment. lrespective of the
soundness of this contention the omission, if any, did not lead the
Commission to a misconception of the qualifications of the
applicant; all the data relevant to his qualifications were before the
Commission. :

On review of the matenrial before the Commission, we conciude
it was reasonably open to the Commission to choose the
interested parties as the candidates best suited for appointrent.
Moreover, the reasoning of the decision is not vuinerable to be set
aside on any ground. The Commission made proper evaluation of
the material before it and was guided in arriving at its decision by
the criteria envisaged by the law and rules of sound administration.

Another ground advanced in support of the annulment is the
omission of the Commission to attach specific importance to the
fact that the applicant, unlike Chr. Alexandrou, was at the time of
the selection, a member of the Public Service.

Mr. Talarides invoked in support the provisions of Reg. 11.1.2
of the General Orders that provide «other things being equal .....»

* Requistion goveming the setting up, the competence and functioning of Departmental
Committees made under s. 36 of The Public Service Law,
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preference should be given to persons already in the service. This
is not a decisive factor for the filling of a first entry post. The
creation of first entry posts is primarily intended to broaden the
basis of selection while the principle of equalty entrenched in
Art. 28 of the Constitution binds the Administrahon to avoid
distinctions among citizens except as objectvely justified by the
facts*,

Equally untenable is the contention that the Commission ought
to have ignored confidential reports as matenal relevant for the
assessment of the merits of T. Tsintides for the reason that they had
been prepared on a six monthly basis. The content of the report
was equally informative of the value of the services of the officer
reported upon as the data set out in annual reports; and no valid
objection can be raised on that account**, Nor does the suggested
seniority of the applicant over T. Tsintides consttute a valid
ground for the annulment of the decision. Seniority in the
accepted sense is not a consideration relevant to the filling of first
entry post. If it were otherwise the principle behind the creation of
first entry post would be defeated.

Furthermore, applicant impugns the validity of the regulations
governing the setting up of Departmental Commattees. In the
submission of Mr. Talarides the regulations were enacted in
opposition to the provisions of the empowering law, specifically
those of 5. 36 of Public Service Law (33/67). Section 36 confers
power to the Council of Ministers «........ 1o set up departmental
committees and regulate their competence and functionings. It
has been decided that the establishment of Departmental
Committees does not usurp the competence of the Commission in
view of their advisory character***. Other decisions of the
Supreme Court establish that the subject regulati uns come within
the framework of the enabling Law {33/67) ai.d are compatible
with its provisions****. The proposition put forward by the
applicant is that the power of the Council of Ministers is limited by
s. 36 to the setting up of ad hoc Departmental Committees as an
administrative measure and that the law does not bestow

* Demetra Costa Papantomou and Others v Republic (1968) 3 CL.R 233
** Scapoulhs and Others v Republic {1984)3C L R 554

*** See, inter alia, Thalassinos v Republic (1973) 3 CL R 386, Ct.stoudias v Republic
(1984)3 CL R 657.

**** Michael and Anctherv P 5 C. (1982)3CL R 727, Kramvisand Othersv. P.S C (1986}
JCLR 1243
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regulatory power of the enactment of rules institutionalizing the
composition of Departmental Committees.

Though the wording of s. 36(1) {33/67) cannot be commented
forits clarity, nevertheless judged as a whole it does notimpose the
limitations suggested by applicant. The legislature in essence
leaves matters referable to the establishment and functioning of
Departmental Committees to the discretion of the Council of
Ministers; a competence compatible with the general framework
of the powers of the Council of Ministers. A contrary interpretation
would tantamount to bestowing on the Council of Ministers
administrative functions in antinomy to the Constitution that
renders the Council of Ministers the par excellence policy organ of
the Executive.

1 do not espouse the view that the clause of the regulations
whereby Departmental Committees are subject to ministerial
control offends the constitutional demarcation of the poltical and
administrative power. The Minister does not take part in
Departmental Committees. The functions assigned to the Minister
constitute an aspect of executive power referable in accordance
with Papapetrou v. Republic* to the sphere of competence of the
Council of Ministers, the exercise of which has been delegated to
Ministers,

The dismissal of the aforementioned grounds supporting the
application for annulment makes inevitable** examination of the
constitutionality of the provisions of s. 4(3) of Law 33/67 in order
to decide whether the Commission was set up and functions as a
valid constitutional organ.

Constitutionality of s. 4(3) of the Public Service Law - 33/67

Relying upon dicta of the Court in the case of Repubiic v. Louca
and Others*** and observations of Triantafyilides, P., in the case
of Josephin v. Republic**** Mr. Talandes inwvited the Court to
declare unconstitutional the provisions of s. 4(3) of Law 33/67 and
consequently declare the Commissioner to be an organ set up and
functioning outside the constitutional framework.

*2ZRSCC 61

** The Boand for Registration of Architects and Civil Engineers v Chnstodoulos Kynakides
{1966) 3 C.L.R 640, Charalambous v Republic (1986)3C L R 557

(1984 3CL R 241

veer (1986} 3C LR 111
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Section 4(3) of the law confers power on the President of the
Republic to terminate at any time the services of any member of
the Commission on grounds of public interest, Comparison of the
provisions of the subsection of the law in question with those of
Art, 124.5 of the Constitution, regulating the terms and conditions
of service of the Chairman and members of the Public Service
Commission leads inexorably to the conclusion that the relevant
provisions of the law and the Constitution are incompatible; in
particular, the pertinent provisions of the law cannoi be
reconciled with the institutional safeguards stipulated by the
Constitution for the entrenchment of the independence of
members of the body.

Art. 1245 of the Constitution provides:

«A member of the Commission shall not be removed from
office except on the like grounds and in the like manner as a
Judge of the High Courts.

The service of a Judge of the Supreme Court cannot be
terminated except for the reasons specified in Art. 153.7 and in
accordance with the procedure specified in Art. 153.8 of the
Constitution is observed. Termination of the services of amember
of the Supreme Court is only permissible for reasons of physical or
mental incapacity or for improper conduct so declared by the
Supreme Council of Judicature in judicial proceedings instituted
for the purpose. '

Not only s. 43} is contrary to the terms and conditions of
members of the Commission laid down in the Constitution, but
moreover defies the constitutional separation between
administrative and political authority. The division between the
two branches of executive power was proclaimed to be a
fundamental aspect of the Constitution in the decision of the Full
Bench in Frangoulides v. Republic*, determinative of the sphere
of competence of political authority on the one hand and the
Administration on the other.

In the case of Louca (supra) the majority of the members of the
Supreme Court drew attention to the fact that prima facie there is
a conflict between the provisions of s. 4{3) and those of Art. 124.5
of the Constitution and invited the appropriate authorities of the

*(1966)3C.L.R 676
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Republic to examine the matter the sooner in the nterest of
constitutional order It must be said that those observations are not
partof the ratio  of the majonty deciston in view of the fact that the
appeal was abandoned after settlement of the claim of members of
the Commission who were dismissed pursuant to the provisions of
s 4(3) Nonetheless, the dicta are persuaswve as to the terms and
conditions and generally the framework within which the Public
Service Commussion shouid funchon

In a separate mmonty judgment, 1 declared that it was
imperative that the consttutionality of the provisions of s 4(3)
should be probed and thereupon 1 examined the matter and
concluded that the prowisions of s 4(3} of Law 33/67 are
incompatible with those of Art 124 5 and on that account the
decision of the President terminating the services of members of
the Commission was pronounced unconstitutional

In the case of Josephin (supra), Tnantafylides, P., underlined
the need for examination of the constitutionality of the provisions
of s. 4(3) the soonest possibie in order to remove doubts affecting
the functioning of a fundamental institutton of the public service

It1s imphcit from the dicta of the Supreme Court in the Case of
Louca (majonty deciston} that though the composition of the
Commission set up under the prowisions of Law 33/67 1s different
from that contemplated by the Constituton (Art 124 1}, the
mshtutional framework within which the Commission should
funchon 1s none other than that outhined in the Constitution

A basic objective of the Conshtution is to entrench the members
of the Commussion vis-a-wis poliical power by assunng secunty of
tenure of their post dunng the duration of therr appointment
Conferment of power on the President of the Republic, the
foremost vestee of political power, to terminate their appointment
directly defies the pertinent prowvisions of the Consttuthon as weil
as the separahon between pohtical and administrative power
cc itemplated by the Consttution

A series of decisions* of the Suprem«. Court recogmzes that the
Commussion 1s not the same body as the Public Serwice
Commission as defined in the Consthtuton owing to different
numencal composition of the two bodies What emerges from the

* See, inter alia, Bagdassanan v Electncity Authonty of Cyprus (1968) 3 C L R 736, Poudros
v Cyprus Telecommunicatons Authonty (19701 3 C L R 281, Theodondes v Ploussiou
(1976)3CL.R 319
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caselaw is that the limitation of the numerical strength of the
Commission from 10 members to 5, provided for by Law 33/67,
does not render the Commission an unconstitutional organ. The
numerical strength of the Commission contemplated by the
Constitution, 10 members, was inextricably bound up with those
provisions of the Constitution that collapsed.-with the withdrawal
of the Turkish members of the Commission. The Public Service
Law (33/67) is founded exclusively on the «law of necessity» and
aims to gauge the gap left by the departure of the Turkish members
of the Public Service Commission. As a measure of necessity it
cannot but be reconciled with the jurisdictional framework
provided by the «daw of necessitys. The <aw of necessity» in its
judicial acceptation justifies the adoption of legal measures not
contemplated by the Constitution only to the degree and extent
they are essential for the sustenance of the functioning of the
Commission that collapsed with the withdrawal of Turkish
members. The need to sustain constitutional order and the
institutions envisaged thereby by recourse to the «law of necessity»
in consequence of the events of 1963-1964 was acknowledged by
the Supreme Court in the case of The Attomey-General v.
Ibrahim and Others®. The doctrine of the «aw of necessitys as
explained in the above case is an extraordinary legal measure,
invocation of which can only be justified to the degree and extent
that the necessity mandates.

In the case of Apostolides and Others v. The Republic** it is
clarified that the <law of necessitys is not an extra-judicial measure
but an inseparable part of the amoury of the law for the
sustenance of constitutional order. [t provides the springboard for
the entrenchment of legal order and the rule of law. This is the
position emerging from the decision of the Supreme Court in the
case of /brahim (supra) and that of the Full Bench of the Supreme
Court in Aloupas v. The National Bank***. As | explained
in the case of Apostolides (supra) and repeated in the case of
President of the Republic v. The House of Representatives****
«Recourse to the ‘law of necessity’, is permitted only when
constitutional order is threatened and the functioning of
fundamental institutions of the States. As | had opportunity to

*(1964) CL R 195
“*(1982)3C L R. 928

«** (1983) 1 C.L.R. 55.
wee2 (1986) 3C LR. 1439
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point out in previous judicial decisions <aw of necessity»
constitutes the reserve power of the law for the entrenchment of
constitutional order and not a means of bypassing limitative
provisions of the Constitution or the statue law. The competence
and institutional framework of the Public Service Commission
were examined exhaustively in the cases of Solomou v. Republic
- and Makrides and Another v. Republic*. It was found that apart
from the differentiation made in the numerical strength of the
Commission, no need arose and none could be judicially justified
for deviation from the constitutional framework subject to and
within which the Public Service Commission should function. The
decision of the Full Bench in the case of Androclis v. Republic**
provided added affirmation that it is not permissible to depart from
the Constitution in the face of restrictive legislative provisions.
Consequently, in defining the class of public servants the Court
was guided by the provisions of Art. 122 of the Constitution and
not those of s. 2 of the Public Service Law (33/67).

The decision of the Full Bench of the Supreme Court in the case
of Pastellopoulos v. Republic*** is of especial importance in the
determination of the premise of the «law of necessitys. It was held
that although the events of 1963-1964 offered justification for the
establishment of a Military Court, the Court could neither be setup
nor function outside the constitutional framework goveming the
exercise of judicial power. In much the same way and by the same
process of reasoning, it was permissible for the legislature to make
provision for the replacement of the Public Service Commission
that ceased to function as a result of the events of 1964 in order to
ensure the functionability of an important institution of the state.
But, neither the competence nor the legal framework within which
the Public Service Commission should function could be other
than those specified by the Constitution. Nor has suggestion been
made that any necessity arose to depart from the constitutional
framework other than provide for the re-establishment of the
Commission after the departure of Turkish members.

The recent decision of the Full Bench of the Supreme Court in
the case of Cyprus Tourism Organization v. Hadjidemetriou****

*{1984)3 C.LR 533; (1984} 3C.LR. 677.
**(1985)3C.LR 11.
~* (198612 C.LR 165.

et (1987)3 C.LR. 750
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leaves the constitutionality of s. 4(3) of Law 33/67 open, as well
as the constitutionality of the Public Service Commission.

Compliance with constitutional provisions that govern the terms
of service of the members of the Commission is of fundamental
importance for the safeguard of the independence of the Public
Service Commission. Constitutional order in the domain of the
public service is bound up with the institutional independence of
the Commission. By providing for the separation of political from
administrative power, the constitutional legislators intended to
render members of the Public Service impersonal functionaries of
the state trusted with the diachronic mission to apply the law and
rules of sound administration. If it was acceptable for the
legislature to upset the constitutional framework of independence
of the Public Service Commission by a like amenity, they could
upset the constitutional framework of independence of the judicial
power, The Constitution envisages precisely the same
prerequisites and procedure for the termination of the services of
dudges of the Supreme Court (Articles 113.2, 7, 8and 153.2, 7, 8)
as those of the Chairman and Members of the Public Service
Commission. Mere contemplation of such a possibility reveals in
their magnitude the dangers to constitutional order from
transgression or circumvention of constitutional dictates affecting
the independence of vital institutions of the state.

The terms of service laid down in 5.4(3) of the Public Service
Law (33/67) under which the members of the Commission serve,
are contrary to the Constitution and deprive the body of the
attributes of independence laid down in the Constitution, as a
prerequisite for the exercise of the competence conferred on the
Public Service Commission by the Constitution. The exercise of
the power vested by the Constitution to the Public Service
Commission is inextricably tied to the composition and service of
its members in accordance and subject to the provisions of the
Constitution. Stripped of the safeguards of independence
contemplated by the Constitution, nobody can exercise the
powers and competence wvested in the Public Service
Commission. Consequently, the Commission that was set up and
functions under s. 4 and specifically the provisions of subsection 3
of the same provision of the Law (33/67), are not consonant with
relevant constitutional provisions and on that account they could
not exercise the functions vested by the Constitution in the Public
Service Commission. Therefore, | conclude that the sub judice
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decision was taken by an incompetent body and on that account
it is declared null and void pursuant to the provisions of Art.

146 .4(b) of the Constitution.
Sub judice decision
annulled
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