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XPIZTOAOYAOZ MITTOQYPAZ,
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{Flovikr ‘Eearn Ap. 4662},

ZuvraypaTtiké Aikaro—Aikaiwpa grigov (Zovraypa, Aplp. 3h—Yrmo-
XPEWTIKI) Goknon Sikatdpartos—Aey eivar avriouvrayuatikij—Eno-
pEvews o1 mpovores Twv dpBpewvy 2 kar 7 Tou Fepi Xwpimikdv Apydv
Nopou, Keg. 244, 6mrws Exer TpomomoinBei amd Tovs vopoys 60/72, 60/
76, 6/79 ko 43/83, Tou GpBpou 13(AN2} Tou Alepi Xwpiwv {Aoiknoig kai
Bedriwaoig) Nopou, Kegp. 243, Omrws £xer rpononémBsi amoe TouS
vopous 7779 kai 42/83, xar tou apBpov 37(1) Tou MNepi ExAoyris Twv
MeAdpv 16 BouArs Twv Avrirpoowtrwv Nopou 72/79 bev eivat avTiguv-
TAYHATIKES.

An Enlgish translation of this judgment appears at pp 18-32 post.



Pingouras v. Police (1987

Tuvraypatico Aikaro—H opyaviki] Bewpia TEp TS évvorag Tov adyxpo-

vou kpdrous—EkAoyixkd odpa—ApEge Gpyavo Tou KpdToug—
Aixalwpa Wigpov—Ivykpovdpeves Bewpieg—H doxnon Tov amoTeAei
kparikr Aaroupyia—Q vopoBETng civar EAedBepos va vioBeTrjoer TV
amoyn auri—Kar kar’ akodouBia ymopei va emiBdler vroxpewon
Goxnaong Tou.

O edeociwv TopAAEPE v' agxrjoel To Sikaiwpa Yoo aTig ekhoyEg
Tou Eyivay aTig 6.5.84 yia avaban XwpiTikawv EMTROTTGHV KA QIpETWV
peiwv ZupBouriov Bedtihorwg kal oav amoTEAeopa koTnyopRBnke
kal kaTabikdobnke yio mapdAeiyn aokAGEWS TOU EKAOYIKOD TOU
BikabpaTog katd wapaBaan Twv GpBpwv 2 ko 7 Tou Ked. 244, dwg
TpotTroTroIiBnxe kon Tow GpBpou 37(1) Tov NGpou 72/79, kabamg emiong
Kol yia Tapopoia mapdienyn kard mapdBaon Tou &pBpou 13(AN2)
Tou Ke@. 243, 6Trang TpomomroifiBnxke kal Tou apbpou 37(1) Tou Népou
7479,

H vTeEpGOTON TOV EPECEIOVIOS ATAV OTI 01 TTPOVOIES TWY THO TIAVW
GpBpwv, pe Ta omoia N AokNon ToL BIKAIWRUTOS NG PRGOU EYIVE
UTTOXPLWTIKA, Eivan avTiouvTaypaTIky, kai eibikd avriBaiver Tpog To
GpBpo 31 Tov ZuvTaypaTtog, Tow TPeBAETTE OTI,-

«Tnpovpéiviy Twv Savdewy Tov ZuvTaypatog Kol owwvbhimoTe
Suvaper TouTou PndiZopivwv eKAOYIKMV vOpwy TG AnpokpaTiog i
™G appodiag Kowortikdg Zuvehedoems, wag wohitng Sixaodtar va
YnoiZer £ o1avsAToTe ekhoyrhv Sievepyoupivny GupdEvmS Tw Tuv-
TAYRaT! Ko ClwdHTTOTE TOI00TW Nbpw.»

To Avairarov Aiactipiov, amoppitrovras Tnv ‘Epeon, amodav-
Onke: (A) Yo Twv Kk, A, Aoilou, AikagToo, HE TOV OTIOIOV GUPDHVIOE
K 0 K. AnunTtpiadng, Aikaorig: (1) To ')Z(chxyp?] g Kumrpiaknig
Anpokpartiag ¢paiveTon va vioBeTei TRV opyavikr Bewpia yia To o0y-

XPOVO KPGTOG ka 0AGKANpn N cuvTaypaTikr S1Gplpwon AcToupyei pe

6aon v apxn aut. Ta "ApBpa b, 146, kai 139 Tou ZuvTdypaTog ava-
pépovTan ot «Opyava fj apxég» Thg Anyokpartiag. O 6pog «opyava f
apxai» aTo ‘ApBpo 139 étuxe BIKaOTIKAG eppnvEing oTd To AVEITATO
ZuvraypaTikd AikaoTAp1o oTnv urGBeon Celaleddin and Others v, The
Council of Ministers, 5R.S.C.C. 102,

(2) Ing o0yxpoves AnOKPOTIEG 10X08 TO QVTITPCOWTTEUTIKO
ovotnpa. ‘OAot ol ToAiTeg Exouv SIKaiwpa va CUPPETEXOUY TNV
aoknon WoMTIKAG ££0U0iag PECOV TWV QVTITTPOOWTIWY, TTOU 0l i5101
exAéyouv oOpPWVa pr Tov exAoYIKG vOpo. ‘ETol To ekAoyikd obpa
ANOTEAEITO! OTT6 TO OUVOAD Twv TTOMTOV Ko cival SUAAGYIKO GpECO
Opyavo Tou KpaTous.
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Pingouras v. Police

(3) To gpwrnpa av To ekAOYIKO Stkaiwpa eival aropikd 1 amoTerei
TOMTEIOKT], AEITOUPYIQ TTOU OOKEITGI QO TA HEAN TOu EKAOYIKOD
OWPGToS, UTAPEE avTIKEipEvo BIIoTOpEVIoY OTdPwy.

(4) Mg BGon Tn ouvTaypaTtiki Hiapbpwan otnv Kdmpo n vopoBeTikn
tfovoia vioBiTnoe Tn SLimepn apyr oTws eixe eovoia va emAéger.

Mia xay yive) BekT6 671 To Bipa Tov ExAOYIKOG BIkaIbPGTOG Eivos
Goknon ToMTEIakns AEITOUPYITG TTOU GUKEITOI QO Ta PEAN Tow ekho-
YIKOU GHATOS Eiven QUOIKG TO OUUTIEPAOHG OT1 01 OXETIKEG BiaTaleg,
f CUWTAYHaTIKOTTG Twv OMoiwy appobnTidnke omé Tov ade-
otiovra ot Tapoloa Egeorn, bev avriBaivouv ot ooavBnoTe Hia-
Tagn Tow Zuvtayparos. To "ApBpo 31 Tou ZuvtaypoTos kabigpdivel Ta
A} IoTG SikantpaTa ToU FrAOYEWS, SEv atrokAeinl Spws T pubpion
TS GOKOEWS Twv GG EKAGYIKG vOpo kai dev arayopeta Thv kabé-

pwOn TNG UTTOXPEWTIKAG YPndodopias.

{B) Yno Tou k. Mk, Amaorol: (1) Epyo Tov Aikagrapiov v givan
n afiohdynon SiioTtapevav Brapidv avapopiké Tpos 1o dikao. To
TpwTe 8ipa ou eyeipeTal ivan o1 Tpavaleg Tov ‘ApBpou 31 oTo Liv-
Taypa e ouvapTINon pe TN GUon Twv SikonwpGTwy Tou To AEUTEPC
Mépog Tou ZuvraypaTos xaToYupivel cav BepeAbdn, Eppnvevopeveg
¢10 TAgioia Tov Kutiprako( Zuvtayparog. To OuyKkekpiuévo epaTr o
given KaTd 1600 TO Tovraypa Tng Kurplaknig AnqpokpaTiag anayo-
peder Ty TauTion SikawpdTey Tou cyyudTai 1o AgéTepo MEpog, pE
uTToypEwon yi Goknor Tous. To Sikainpa mou karoyupdve To "Ap-
Bpo 31 cival atopikd, BIGTI avAkel oo GTopo, 6X) O KowwVIKA opada.

(2). O xapaktnpopos kar 1) kobiEpwon Sikawparov wg Bepchiw-
8w, Ot povo Sev omoxAein T Snpioupyia 6ToU Kpiveran OKOTILRO
amo Tov vopoBiTn, avTioTOIWY VTTOXPEWOEWY YiO TNV GOKN O TOUG,
oG N kaTOXOPWoR PEPIKGY aT6 Ta Bikauspara Tow mephapBavoy-
Tal 0To ALOTERPC MEPOG TOU ZUVTAYHATOS, OTTWE EKEIVO TNG KOIWVWVI-
kng aogdhong { ApBpo 9), mpeimaBiTouv TNy £miBoAl vTTOXPEWLOLWY
Y\ TNV GOKNOH Tous.

(3) H vmoxpewTikn Yindodopia amockotei otn Biaogdhion Trg Al
TOUPYIKOTATOS TOU SAUOKpATIKOD TOMTEGPATOS TOU GTTOTEAET U=
aTo GUVTOYPOTIKG aTOX0. To dnuokpotikd rolitevpa oTnpileTol amd
TR ouppETOX Twv MOMTOY oTn ABToupyic Tou. 210 gUYXPOVO KparTog
N GPEDN QUPEETOY Twv TOAT®Y JTN Ay TTOAITIKGY oToddactwy
givar abivarn. H vmoxpewTikg Yropodopia anookone oTo va ba-
apodion Tov edayioto Balpod cuppetoxhs oty AaToupyia Tou ToN-
TEORATOS Vi edaagpdahion dnpokparTias,.

4) To apBpo 31 o orojo emkakeitan o egrotinv bev pubpile 1o
ekAoyikd g0oTnpa. To Livraypa agrive T Siaplpwon 1ou exhoyikol

3



Pingouras v. Police (1987)

VOpOU OTOV KOIvo vopoBern kaTw airo opopeveg pounoBeong To
Tuvraypa Sev mpoxkabopilel Tig EWACYES TOU TIPETTE) va TTAPEXOVTC
orov ekdoyea To Oepa emagietal ot Boudn Twv Avrimpoowirwy

Emopevws, n mapoiaipn GeopomoInoews Ty ALUKN, ndou oav Tol-
TIKNG £THAOYNG B GUYKpoUETQL OUTE avTIBaIVE TIG TTPOVOLEG TOU Ap-
Bpou 31 n omowubnmoTe aldov apBpou Tov Zuwvraypatos  OTE hia-
Pudaooe To ApBpo 31 Kk TO LUVTAYPO KPIVOREVO OTO OUVOAD TOL,
EWVOH ] KETOXUPLIOH TOU BIKGHOPTTO, CUPPETOXNS OTIG ERAOYLS KO
QvEpTTOBIOT (oK On TOU SIKAIWRATOS GUTOU TIOU ETMITOYXAVETAI PE
PUOTIKL Yrdodopia TTou bicpuAaooE: 0 VOROG

(5} To oupmepacpa Fivar oT ot uTo kpron Siaralelg bev eivan avr-
OUVTOYHOTIKEG KOG CITOHEVINS opBa KATObIKOUTNKE 0 £QeCiinv

H epeon amoppiTrera
"Edean evavtiov katadikng kar toivig.

‘Epeon evavtiov TNg KaTabikng kol TNG TOIVIG OTIO Tov
Xpiorédouvdo Miyyoupa, o otoiog KaTtadikAoTnke Trv 26
lovAiou, 1985 amméd To EmapXiakd AkaoTpio AELKWGIOG
(Mowikr Y60eon Ap.14682/84) 0 piax kATRYOpIa Y1 TTAPA-
Acipn va oCKAOEl TO EKAOYIKG TOU SiIkQIWpa KATX TAPA-
Baon Twv GpBpwv 2 ki 7 Tou Mepi Xwpimikwv Apxwmv
Nopouv, Keg. 244 kan Tou apBpou 37(1) Tou Mepi EkAoyrg
Medv TnG BovArg Twv AvTiTrpoowyrwv Népou 72/79 kal o
HIO KOTNYOPIQ YIO TIAPGAEIPI} VO GOKNOEI TO EKAOYIKO TOU
dikaiwpa kata TapdBaon Tov GpBpouv 13A(2) Tou Mepi
Xwpiwv (Aloiknoig kai BeAtiwoig) Nopou, Ked. 243 kai Tou
GpBpou 37(1) Tou Nopou 72/79 kai TipwpnBnke amd Tov Kpo-
vidn, A.E.A. pe TpooTIuo £10.- 0t kGOE kKaTnYOpiG.

O e@edeiwv TAPOVOIAOTNKE GUTOTIPOCWTIWS

P. TaBpinhidng, Avwrepos Aiknyépos Tng Anpoxpa.
Tiog dia Toug edpeaiBAfTOUG.

Cur adv wult
AVOYV(OOTNKQVY O1 TNO KATW ATTOPAoES:

A.AO-1 ZOY,A | O epectiwv BpéBnke amo To Emapxiakd
AIKaOTAPIO Asvkwoiag évoyog oTig akdiouBeg Suo kaTnyo-
pieg ka1 Tou EMBANONKe TTpoaTIpO £10.- ATV KGBE pId. At
TaxOnke emong va kataBdie Ta é£oda Trg Bikng oL foav
£10.50 gevt

10

15

30

35



10

15

20

25

30

2C.L.R. Pingouras v. Police A.Loizoud.

«Tn Katnyopia. MapdAunpig ekAOYEWS var QOKAUES TO
EKAOYIKO auToO bikaiwpa koth TrapaBaoiv Twv
apBpwv 2, 7 Tou MNepi Xwpimikwy Apxwy Nopov, Keg.
244, wg eTpomomon|0n LT Twv Nopwy 60/72, 60/76, 6/79
kou 43/83 ko Tou apBpou 37(1) Tou MNepi EkAoywv MeAwy
MG BouAig Twv Avnitrpoowtrwy Nopou 72 Tou 1979,

AETTTOPEPEIES abikaTog, O KATYOPOUHEVOS KOT(
TNV 6nv Maiou 1984 1g Zrp6Boio Tng Emapyiag Acukw-
oing, evid N10 EKAOYELG KGTW Twv ¢8dopnkovTa eTwy
KOl SIEPEVE €16 aTOOTACIY OMYWTEPOV TWV TTEVIAKOVTH
HIAIWY aTro To eKAOYIKOV KéEvIpo Ay. Baoideiou L1poBo-
Aou adIKaOAOYATWS BEV QUKNOE TO EKADYIKOV QuUTOU
dikaiwpa yix Tnv avadafiv XwpiTikwy ErnTpommwy,

2n Katnyopia. TTapddsing eKAOYEWS va QoKL TO
ekAoyIkOV  autor Sikaiwpa karda TapaBaciv Twv
GpBpwv 13A(2) Tou Nepi Mropiwv (Aloiknoig kot BeATiw-
o1G) Nopou Kedp. 243, wq e1pommotromnBn umd Touv Nopou
7/79 koo 42/83 ken Tou apBpou 37(1) Tou Mlepi MeAwv Tng
BouAng Twv Avtimpoownwy Nopouv 72/79.

AeTrTOopEpEIe adiknpaTtos. O KATnYOPOUPEVOS KATH
Tov idlo TOTIoV ka1l Xpovov TTou avadipeTar otnv 1n
KaTnyopia evwy 1o £KA0Yels KaTw Twv eBbopikovTa
ETWOV KO BIEPEVE £1G ATTOOTAGIV OAYWTEPQY TWV TTEVTH-
KovTa pAiwv ammod To EkAoYIKOV kEvTpov Ay. Baoikeiov
LrpoBorou abikaiodoynTwg dev QUKNOE TO EKAOYIKOV
GUTOL BIKEIWPG Y TV avdatfiv peAwy Tou LupBou-
Aiou BeEATioEw. »

Ta yeyovoTa TnG umofformg orms suvopilovral orny
amrdGAGn TOU EUITAIBLY TOL TPW1OdiIKoU AIKAOTH gival Ta
akorovBa. O egeotion, TOU gival KETOXOS TOU EKAOYIKOD
Bi8Miapiou v ap. 066687 Ko Biapivel otV 0BG ZavTopivig
Ap.3 1ng evopiag Ayiou Baagdaioo oto X1pododo, rapda-
Aenpe va rpoaéAda Tnv 6 Maion, 1984 010 £KAOYIKO KEVTPO
AYIOU BAOIAEIOOD K va yiapgiogr yion avudi 15 HeAov Xwpim-
KIJG apXns Kot aipeTaiv prAdmy tou XupBoodioon BEATimoawg.
Imig 21 lovhiov 1984, o egeosiov kaTnyopnOnke ypurrTog
KQl ) amavTnon nou owoe apor 1oo emarinke n wpo-
OOXA TOU OTO VOPO, Y10y i akOAo(in:

«'On enpadu 1o Fupaiis ocpdaova pg ) ouveibnon

3
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A.Lotzound. Pingourasv. Police T (1987)

pou. H pn mpooéAevon pou oTig TpoavagepBeioes ekAo-
vés amoterei wodimikf Béon, dnhadn mpodomon Tou
SIKaAUDPATOG PN TPOOEAELTNG aTIS EKAOYEG OTIWG KO
TOU SikanwpaTog TG AcUKAS Pridpou. IXETIKA KaTOX0-
pWOR TWV dIKAWPATWY QUTOV LTTapxel aTe dwTh
Kumrpiakd Zovraypa kau ota ‘ApBpa 39 kai 62 o1rwe ka
oto ‘Apfpo 31. Tnv vmepdomion Tou SikarwpaTtog
auTo? Ba TV BIKAOAOYHOW EXTEVEOTEPX GTO AIKGOTH-
p1o, OTTWG Kal pe Ta 600’ oTnv d1GBeon pouv Tpéodopa
péga yia ékppaon.»

"OTav KMBnKe a1rod To0 AIKaoTH P10 va Kapel THY aTroloyia
TOU HETG TNV OLPTIARPWON TG LTIGBEONG TNG KATNYOPOL-
onG apyns, TpoTtipnoe va poBei oe SnAwan o To edbwAio
TOU KOTrYOpOUPEVOU Xwpig 6pko, TTpoabétovrag 6T Bev
EXE1 va Trel TiTroTe GAAO ekTOS amrd TRV TpGBEoR Tou va ayo-
PEVOEI TTAVW 0TI CLVTOYRATIKOTNTA TWV OXETIKWV vOpODE-
TIKWV BiaTagewy Tou N kaTnyopovoa apxr oTAPILE TI§ buo
KGTNYOpiES EvavTiov TOU,

Me 8aon Tnv wpooaxBeioa papTupia Tou dev apgrobn-
T0nke amo TOV EeCeiovTa dev fiTo bhokoAo va Byel To cup-
TEPAOPO OTI O KATIYOPOLUEVOS TTAPGAENPE var YngioEl aTo
ekAOYIKO KkévTpo Ayiou Baaoikeiou eig ZTpd8oro dmou fto
KQVOVIKG EYYEYPApUEVOS Yia TV avadafn XwpiTikdy Em-
TPOTTMV KAI CIPETWV pEAWY TOV LupBouvAiou BeATimaews.

H vwep&omion Tou oTnpileto oTny TipocBol TG ouv-
TaypamikdTnTag Tou ‘ApBpou 7, E6G¢io 2 Tou Mepi Xwpiti-
KWv Apxwv Nopov, Ked. 244 6Trwg TpotroTrolfBnke kot Tou
"ApBpou 37(1) Touv Mepi EkAoywv MeAwv TnG BouvARg Twv
Avrirpoo@trwv Nopou 1979 xai Twv ‘ApBpwv 13(A) (2) Tou
Mepi Xwpubv Aoiknong ko BeAtiwong Nopov, Ked. 243,
o1rwg TpooToINONKE.

Eivan xprioipo oro atdbdio auvtd va yiver avagpopd oTo
apBpo Tou ZuvTaypaTog KaU TO OXETIKO ApBpo Tou Nopou.

To GpBpo 31 Tov ZuvraypaTog TpoBAEma 6Tt -

«Tnpoupéivev Twv diatadewy Tou TuvTaypaTog Ko
olwvdATOTE SuvGpEl TOOTOL PNPI{opEvwY EKAOYIKMDY
vopwv Tng Anpokpariag | Tng appodiag KowoTtikng
Yuvedevotws, ag ToAiTRS SikatolTol va Ynoila Eig
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2C.LR Pingouras v. Police A.Lolzoud.

olavbToTe ekAoyAv Sievepyoupéviy OLUPBVWSG Tw
ZuvTaypaTi Ko O1WEATOTE TOIOUTW NOpw. »

To eb&dio 2 Tou GpBpou 13(A) Tou Ke. 243 (TpomroTroinTi-

KOG vopog 42/83) To omoiov €ival TTAvOPOIGTUTIOV HE TO

5 &pbpo 7(2) Tou Ked. 244 (TpoTtroTroinTikég vOpog 43/83) Tpo-
BAéTTel OTI: -

«H GoKNOIG TOU EKADYIKOU SIKQIWHATOG EivVal UTTOXPEWTI-
Kr’]_»

Evavriov Tng katadikaoTtikig amopacns Tov Mpwtoéd-

10 xouv AikaaTnpiov 0 edeorinv kaTaxwpnoe TNV £peon auTy

Kt 0 pOvog AOYOG eEoEws Eivat N QVTICLVTAYHATIKOTATA

Twv daréEewv Tou Népou ou kaBiepavouy Tnv apxr 1§
UTTOXPEWTIKAG Yrdodopias.

ZTNVv eXTETQPEVN ayOpevuan TOL O ededeiwv 1IOXUPILETON

15 67 To exkAoyikd Sikaiwpa obppwva pe To "‘ApBpo 31 Tou
ZuvraypaTog eivarl aTopIKO SIKOIWPA KAl 0av TETOIO OVAKEL

o€ GAoUg TOUG TTOAITEG KOl agKeITal eAeVBepa aTrd auTolg

ka1 dev ptropei va replopioBei améd Tov ko6 vopoBETn, kai

OTI dev PTTOPOLSE PE KOIVE vopoBETnpa va kabopioel vto-

20 xpewmik TN YAPo, alAG povo pe aAAayr] TOu OXETIKOU
apBpou Touv Tuvtayparog, n bz mapamout) Tou "ApBpou

31 oT0 N()po bev p'nopei va am‘rpélpal oTov KOIVO vopoBéTr]

va emBGAe Kal TOIVES. loxupiaTnKe 0TI N KaToXOpwaen TNg

25_ duvaréTnTag emAoyrg otnv KUTrpo pTropoloE va ETITEV-
xBei pe Tnv Omapén Tng wpoaipetikAg Yngodopiag GAAG
Kal TNG AeUKNG YRPou, Ka1 OTI N AVTICUVTAYHATIKOTNTG TOU
Nopou BpiokeTal Kai oTr Hp KQTaXWpnon Tng AEvkiAg
Yrigov.

30  Avdahuoe T Sragopd peTagl Twv Bewpidv TEPT KPATOUS,
TAG p1ag TTou oTnpileTal gTnv apxn TNS VORINOTOTOS KaI TN
ouyxpovn Bewpia mepi kparoug TTow oTnpileTar oTAV apxn
NG SNHOKPATIKAG VOUIPOTNTAG TTOU OTOXEVE! OTNV GO0 TO
duvaTd vpOTEPN KO 08 peYOAUTEPO BaBpo amdAavon Twv

35 QaropIK®V SIKUIWPGTWY Evad N apXf] TNG VOUIPOTATAG OUY-
dwva pe Tv dToyn Touv 0dnyei oTov aLTAPXIOPO A To
QUTAPYXIKO KPATOG. AvadépBnke OTIG CUVTAYHATIKEG Kl
GMAeg diaragers Tou puBpiouy To ekhoyikd Sikgiwpa o€
Xipeg oav T OpéoTovdn Anpokpartia Tng Meppaviag, Tnv

7



A.Loizoud. Pingouras v. Police (1987)

Iradia, Tn TaAAdia 6mou n Yndodopia tival TPOIPETIKA
oTnpilopevin oTn Bewpia Tou HIKIWHATOG TOU EKAEYEIV WG
aTOMIKOU Kat pi} Suvapévou va meplopioBei. )G Tpog Ty
ayopevon Tou k. [aBpindidn o epeoeiwy vTOdEIEe 6Tt n LTTO-
XPEWTIKA Yridos oTnv ENGEa puB pileTar ouvTaypaTikG pe
GpOPG TOU TUVTAYHATOG KQI HE TIG EPUNVEUTIKEG &I" auTd
ONHEWDOEIS, KOI OXi VOHOBETIKA.

ITnv ayopevon Tou 0 euwaidbeTog biknyopos Tng Anpo-
kpaTiag elonyOn 6T To ‘Aplpo 31 Touv ZuvTAYPOTOS KATO-
XUPWVEI TO SIKQIWHX TOU BTOHOU 0aV HEAOUS TOU EKAOYIKOU
OWHOTOG va aokel To Sikaiwpa Tou ekAéyev. Mg 8daon To
appo autd dev propel va amayopeuBei np aoknon Tou
SIKaIOPaTog auTod oTd Tov TOAITH, GAAG adrvel oTov
ExAoyikO NOpo Tov TPOTIO TG CUHHETOXAS OUTHS, dnAadn
MG AOKNOEWG TOU EKAOYIKOU SikaudpaTos. YmooTApiEe be
0TI np apxf TNG LTTOXPEWTIKAS Pndodopiag n oToia kabie-
pwOnke Baoel Touv "ApBpouv 7(2) Tou Nopou 72 Tou 1979 dev
mapaBiale To dikaiwpo Tou kKatoxvpwvel To ‘ApBpo 31
OMG avTiBETO TO gviox Vel Me TV LTTOXPEWTIKN Yrdodo-
pia 0 ekhoyéag £xel vopikn vroxpéwon va Yngilel. H uto-
XPEWOoN TOL OpwG avadEPETAI £1G TNV VTTOXPEWCH TOU £KAO-
YEu var aOKEl TO eKAOYIKO TOU SIKaimpa KO OX1 €1G TNV UTTO-
XPEWan Tou va TO QOKAOEl KaTd KaBopiopévo TpodTmo
dnAaddq vtrép Tou evdg A Tou GArov vTToYngiov. Mpog vTro-
OTAPIEN Twv BEoEWV aQLTOV TAPATTEPPE TO AIKGOTAPIO EI5
TQ OXETIKG QTTOOTTGOPOTA £1§ TA £pYX TWY AVIWVOTIoUAoU,
ZovTaypaTiko Aikaso, Topog B, ogA. 29 kai 35 ko Ap. Mdave-
on, Al Eyyunoeig Tnpioewg Tou TuvraypaTog I, ogA. 245.
ETovioe be OTI £181KOTEPQ N APXN TNG UTOXPEWTIKAS W o-
popiag, evioxve TRv apxn TN kaboAikis yneodpopiag Tou

TTPETTEl va BIETTEl TNV AOKNON TOL EKAOYIKOU SIKAWHATOS.
AnAadn pe Tnv LIOBETNON TNG apXAG AUTAG, EVIOXVETRI 0TV
TpGEn nAsiToupyia Thg apxrg TnG kaBoMkis pndpodopiag,
apxnv Tou kabiepivel To Zovraypa pag ora pbpa39.1 kai
63.1, avadipBnke be maAIv £1g Tov Ap. Maveon, ArEyyuioeig
Tnprotws Tou Zuvtaypatos H, oed. 240 em. - 245, 246, 247,
248. Kan MepGTwaoEe TNV QYOPELON TOU HE avadopa oTo épyo
Tou Ahelavopou Z8wAouv, «To Néo Zuvtaypo» oel. 274,275,
OTTOU TTaPATNPEITUY 6T «1j VIOBETNON TNG GHXAS TNS LTTO-
XPEWTIKAS YPndodopiag ouvéBale cwWOTA OTRV * TOMTIKHA
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blamaidbaywynon Tou Aac’ TNV TMEPICTOAR 1.rqc, aTmoxng
oo TNV YProgopia Kal KAT' EMEKTOON TNV TTPAYHATWON
Tns kaBoAikig Wndodopiag.»

O euTraibevTog TPpwTOdIKOG AIKOTAG BEXONKE TNV £101-
ynor Tou SIkNyopou TnNG AnpOKpPaTiag OTI TO £KAOYIKO
bikaiwpa amoTeAei Acitoupynpa opyavou Tou KpdTous Kai
OUVETTWSG GOV ALITOUPYNHG EVEXEI OLVGHPO KO UTIOXPEWOT]
Tou MOAITOU va To acknoel. AvadépBnke be oe amooma-
OHOTA QMO TO OVYYPOHHQ OTCG OToio TaparépdOnKe ka
Bpiike évoxo, oTws avagipbnke 1y Tov KATNYOPOUHEVO
HI KOl aTrOppiye TRV e10fynon 6T o1 oxeTikég Siatadeg
Twv NOpwv oav avTIOUVTOYHOTIKES,

H Bewpia Twv Opyévwv oto Loyxpovo KpaTog Eyive avri- -
KEIPEVO EKTETOPEVMV PHEAETWV Kal Bewpw gKOTIHO YU TOUG
OKOTTOUS TNG GTOGOONG auThg va evdiaTpipw povo oov-
Topa oTo Gépa auTd. Apkel 8 va avadepBei 611 To Zov-
Taypa Tng Kumpiakig Anpokpatiag gaivetan va n10BeTei
TNV opyavikh Bewpia kar 0AGKANPN N ovvTaypoaTiky didp-
Bpwan Aeitoupyei pe 8aon Tnv apxn auTh.

Ta ‘ApBpa 6, 146 kar 139 Tou ZuvTGypaTog avagpEépovral
ot opyava fq apxés TNG Anpokpatiag. O Opog «Opyava i
apyai» oTo "ApBpo 139 £Tuxe SIkaoTIKAG Eppnveiog oo To
AviTaTo ZuvTaypaTiké Aikaothpio otny uoBeon Celaled-
din and Others v.” The Council of Ministers-5-R.S.C.C. 102 atn_ _
geX. 108, To omoio amoddcioe «6TI dpyava i apxai» eiva
EI0IKG VOPIKG SnpioupyRpaTa TTou £Xouv Ta XapakTnpi-
OTIKG OTOUIKWV KAl CUYKEKPIREVWV 0PYOVIKWY BEOpwV TNG
KUBEPVAOEWG Kat AEITOUPYOUY dia KQI K PEPOUS HIas TIPpW-
TOPXIKAG vopIkAg ovToTNTAG, oav Tnv Kutrpiakr Anpokpa-
Tia, TS omoiag va eival dpyava | apxai pe T ouvrion
£EWOIQ TWV GPWV AUTOV.

"Eror ornv vT6Beon Muderrisoglou and Others v. The Council
of Ministers, 5 RSCC, 130, 8péOnke 671 Ta Toupkikd péAn Tng
BoUARG Twv AVTITIPOGWTTWY TTGPOAC TTOU Suvapel Tov ‘Ap-
Bpov 78.2 Tou ZuvTaypaTtog £xouv e§ovoia xwptoThg TAEIO-
Pnoiag yia opiopéveg kartnyopieg vopoBeoiag, oTov ekAo-
YIkO vOpo kai TN popoloyikh vopoBeaia, Sev Bewpoivtén |
6T amoTeAoLy «Opyava  apxA» TNG AnpokpaTtiag mouv
pTopolv va emkoAecBolv Tnv mapdypado 3 Tou ‘ApBpou
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139 Tou ZUVTAYUOTOS.

ITig oUyxpoves AnpokpaTies 10}0El OAPERT TO QVTITIPO-
SWTEUTIKO cloTnpa. ‘OAor o1 ToAiTes Tou KpaToug éxouv
TO BIKQIWPO va QUPPETEXOLY OTNV AOKNON TNG TTOMTIKAG
tfouoiag kaTw amd 11§ bidipopeg popdig NG, dnAadn Twy
QVTITIPOCHTTWY TWV TOUG OTTOIOUS EKAEYOUVY OE EKAOYEG GU-
dbwva PE TOV EKAOTOTE 1OXVOVTO £KAOYIKO Nopo. "ETor To
EKAOYIKO QUTO GO ATTOTEAEI TO COVOAO TWV TTOAITWV KO
eival ouAAOYIKG Gpeodo épyavo Tou KpaTtous.

O Zapitrohog oTo £pyo TOU TO «EAANVIKO ZuvTaYPGTIKG
Aikaio» Topog MpwTog 1915 0T oA, 274 avadépe Ta Mo
KaTw:

«To exA0YtkOV ZWpA, TO CUVOAOV TWV TTOAITWVY, EV TN
oTevh] TG AEEEWS onpaoia, gival GUECOY OPYavoV ToU
KpéTtoug, o1 &' ekAoyeig opyava-péAn. To KpaTog eivan
TO POVOV UTTOKEIHEVOV TOU EKAOYIKO U BiKaLPATOG, QUi
&' 0 gkAOYEUG, 00T £XEl ATTAMG WPICHEVNY VTS TNG
MohiTeiag appodioTnTa, staokamv dnpooiav AaToup-
viav, ATIg, wg TOIXOTN, ovSETOTE QMOTEAET dikaiwpa
Tou opydvou. O ekhoyelg £xer pévov dikaiwpa dnpo-
oiov dikaiou, KATG To CUVTAYHO KOl TOV EKAOYIKOV
vopov, oTrwg avayvwplodn wg pédog Tou ekAoyikol
opydvou Tou Kp&rtoug, oTrwg e€aokfon TNV ekAOYIKAY
AerToupyiav ToU KpdaTtoug we pféAog opydvou autoD.
AXN' n AeiToupyia auTh oubéTroTe eival ToU ekKAOYEWS.
g an AarTovpyial, ag katd To gvvraypa e§aokei o Baoi-
Aevg, bev give dikaiwpaTa dnpooiov Sikaiov 6TTWS ava-
YvwpI100A kaTé To clvTaypa wg dpyavov Tou Kpdroug,
00TW Kau 1 AEITOUPYIQ TOL EKAOYEWS SEV Eive DIKaiWMQ
auToU, aAAa Tou KpAToug, TOu EKAOYEWS OpwG £XOVTOG
dikaiwpa dnpooiov dikaiou, KATA TO GOVTAYHA KO TOV
EKAOYIKOV vopov, OTIwg avayvwpigBr wg pélog Tou
ekAoYIKOU OpyGvou.»

Itnv KOTpo To ekAOYIKG owpa TIpoBAETETON ATT6 TO Z0V-
Taypa To omoio kaBopile kol TNV appodidTnta Tov. ToOTO
atroTeAeiTon ard KOTTpIoug MOAITES TToU EXOUV TG EKAOYIKG
TpoooOVTG Kai eival PEAN TnG EAANvIKAS kal ToupkikiAg Koi-
vOTNTAG. AUTA ekAcyouv exwploTd Tov Npdedpo kal AvTi-
mpbedpo Tng AnpoxpaTtiag ((ApBpo 1) kal Toug ENANVESG Kal
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ToOpKoug BouAeuTég ('ApBpo 62(2)). Ta TIPOOOGVT TOU EKAO-
Yéwg rpoBAéTTovTon a1 TO ZOVTAyHa KO OUUTIANROVOVTAI
ad Tov EKAOY1kG Nopo. To ekAoyikd auTd owpa eival auTto-
TeAEG yio TNV ékppacn TG BouvAroews Tov bev e€opTaTal
amé kavéva GANO OpYavo Kan Sev GTTOXTE TNV OpYGvIKe
QUTOV WBIOTNTA TTOP& KT  eLBEiav aTTd TO LovTaypa.

To epTNPO av TO EKAOYIKO Bikaiwpa eival aTopikd i
QIMOTEAEl TIONITEIOKA AEITOUPYIQ TTOL AOKEITON ATTG TO pEAR
TOU EKAOYIKOU OWPATOG, UTFAPEE AVTIKEINEVO BIOTOPEVWV
ATOWEWY KO OLYYPOAPEIG TTAvw 0TO Anpocio Aikalo vTTo-
otnpilouv GAAoI pev TR pIG, GAXor be Tnv GAAR &royn), n
Ot deVTEPN ATTORN KABoTd TNV TTOPEAEIWN OOKNOEWS
TOU £KAOYIKOU BIKQUWPATOS TTOIVIKO adiknpa.

Me Baon T ouvvraypartikl SidpBpwon oty Kotrpo n
vopoBetiki eovoia LoBETNOE T SelTEPN apXA OTTWG EiXE
gfovaia va emAéfe kal ¢ € OTO EKAOYIKO GWPA OPYOVIKA
KO AEITOUPYIKG TNV apxn) TNG kaBoAikoTnTog TRS Yngodo-
piag, TNG 106TNTOS TNG WHPOU, TNG GPECOU PNPoPopiag
OUHQWVE PE TRV OTTOIR TG Opyava ekAEyovTan T’ evBeiag
QIO TOUS £KAOYEIG XwpIiG TRV TTapepBoAn aAlou TTPOCWTTOU
N opyavou, TNV apxn TRS HLOTIKAS YPngodopiag Kal TRy
apxn 8éBaia Tng vToxpewTIKAG Pndodopiag, SUUPGWVA PE

TNV OMOid 0 EKAOYEDG OGEIAEl va aOK 0Ll TO EKAOYIKG QUTOD

Sikaiwpa, GAAWG UTTOKEITOI O TTOIVIKEG KLUPWOEIS. X avTi-
Beon pe Tnv EAAGDO TTOUL N apxA auTh kaBiEpwveTan oTTO TO
Lovraypa otnv Kompo i apxd avt kabigpwvetai atrd Tov
ExAoyiké Nopo oav éxdpaon tng BovAnocws Tou Aaov. To
‘ApBpo 31 Tou Zuvraypotog kaBigpwvel T EAGYIOTG
Sikaihpara Tou ekAoyiws, Sev atrokAeiel Opwg TN pLBHION
TNG GOKACEWS Twv aTrd EKAOYIKO VOHO KOl BEV aTTaYOPREVE
TNV KaB1Epwon Tng LTTOXPEWTIKAS YWnhodopiag.

Mic ko 8éxBnka &1 To BEpa TOU EKAOYIKOO SIKXNWPATOS
givot AOKNON TTOMTEIOKAG AEITOUPYIOS TTOU ROKEITON OTTO TG
HEAN TOU EKAOYIKOU CWPATOG Eivat GUOIKO V& kaTaANEw aTo
CUHTTIEPACHO OTI 01 OXETIKEG Do Geig, n ouvTaYpOTIKOTATO
Twv omoiwv apdoBnTibnke amd Tov eeceiovra oTnv
mapovoa épeon, dev avriBaivouv ge omoiavdiroTe SidTadn
TOU ZUVTAYHATOG KO WG K TOOTOU N EkPpaoh TNG BouAs-

oews TNG NopoBeTikiAg efovaiag bev pmopei va Bewpnbel

avTiBeTn TTPOG OTTOIGVOATIOTE OUYKEKPIPEVN CUVTAYHOTIK

11



A.Loizou d. Pingouras v. Police (1987)

diaradn, pia kai To LUvVTaypa TpooTaTeLEr HOvo To EAGYI-
oTo dikaiwpa Tou ToATN, TTou Sev pTTopEi va Tou oTepnBEi,
arAra bev kabigpwver To Sikaiwpa TRG Gpvnong aoKRoEwS
YIG CUPPETOXH O OTToIavEATIOTE LTTOXpPEwon Trou Ba eTmé-
BaAAE vOpPOG OTOV TOPED QUTO.

Qg ex ToOTOUL 1) £eon Ba Tpétrel va atropp¢pOEi.

AHMHTPIAAHZ, A.: Eixa Tnv cukaipia va daBdow Tnv
oTrodgaon Tov adeAdpold Aikaat A. Aoilou pe Tnv oTToia Kan
oLpPp VWL Kot bev vopilw o1 XpaidleTal va TTpocBéaw oTi-
bATroTe,

MIKIZ, A.: H ouvtaypaTikotnTa Twv SaTtdfewv Tou
Nopou mepi XwpImikwy ApYwy o, O guvapTnon PE Tov
NoOpao tepi tkAoyig Meddaw Tng BouAdg Twv AvTITTpocwTaw,
kaB10Ta TN Pridpodopia UTIOXPEWTIKY), ATTOTEAEI TO QVTIKEI-
HEVO TN edéoews. O XpioTodovAog Miykoupag kaTadIka-
oTNKE Ao To ETTapyiakd AIKaoTnpio Acukwoioag Ko TIpw-
pPNONKE pe TPOOTIPO Aéka Aipav (£10.-) emeidi TTapédenpe va
EKTTANPWOEl TO EkKAOYIKO KaBkov mou emBarAer o vopog
omIg £kAOYEG Yia avadaln Twv Tomkwy Apxwv ZTpodoiov.
O katnyopolpevag apviBnKe evoxn Kal IGXUPIOTNKE OTI &1
OXETIKEG TIPOVOIEG TOU VOHOU E£ival QVTIOUVTOYHOTIKEG
£NEIGA TTPOOKpoLOLY Kai Eival aovpBiBaoTeg pE TIg H1aTa-
£ Tou GpBpaou 31 Tou LuvTaypaTtog TTou Bepedivouv To
Sikaiwpa TG YPrRgov wg atopikd dikaiwpa. To Emapxiakd
AkaoTApio amepaoioe o1 To apBpo 31 dev atrokAeia TRy

_£mBOAR UTTOXPEWOEWS YIO TNV AGKNOT TOU KO ETTOHEVWG O
XproTodouvrog lMiykouvpag diErpale 7o adiknpa Tapalei-
YEWS AOKNOEWG TOL EKAOYIKOU KABRKOVTOgG.

To Bépa Touv £xel eyepBei eivan peyGANg onovdaoTTOg
YIG TO CUVTAYPaTIKO Hikaio yiaTi adopd o1 povo T ¢oan
Tou SIKAIWHPATOG TTOL KaToXLpwvEI TO Apbpo 31, aMAQ, yevi-
KOTEPQ, TOV XUPAKTHPA Twv Bepehidwv dikawpaTtwy Tou
ATOPOL TFOU EYYUGTAI TO AeDTERO MEPOG TOU ZUVTAYHATOG
KOt OTITETOI TOU TPOTIOU ALITOUPYIOG TOU BNHOKPATIKOV
TOMTEOPQATOG TNG Xwpas. Mapdio mov o k. MNiykoupag dev
eivol S1knyopos, Exape coBapn Epeuva kon TTPo£Bn oe TTEPIE-
KTIKEG £10NYNOEIG OTO AIKkaoThpio TTou, TTapdAAnAa pe Tig
g1lgnynoaig Tov SiIknyopou Tng Anpokpariag k. FaBpinAidn,
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éxouv PpwTioer To Bépa oTr6 TTOAAEG TTAELPES.

MpwTtapyikn embiwén Tov edpeaciovrog eival, 6Twg dia-

" MOTWVW, 0 TPoadiopiopds amd Tig AikaoTikéG ApxEg TOU

XOpakTAPa Twv Bepehwdv SikanwpdTwy Kal eAevBepiwv
pe 1biaiTepn épdaon oTnv evxépela TOv vopoBiTn va TauTi-
ot Ta SikaiwpaTto auTd pe uTIoX pewoelg. Npogavag, o Xpi-
o16d0VA0g Miykoupag apvRBNKe va eKTTANPWOEN TO EKAO-
YIkO kKaBrkov mou Tow mBAMAEI 0 vOHOS Yia va Tou boBei n
gukaipia va apdioBnTrioel TN gUVTOYHATIKOTATA TOU XGPIV
OepeMDOEWG TWV ATOPIKWY SIKAWPATWY TOu TTOAITH.
Mapé Tv amodaon oTnv omoia £Xw KaTaAnle yia Toug
AGYOUG TIOU eMEENYOUVTAITNIO KATW, KA TTOU Eivar avTiBeTol
pe TiIg Béoeig Tou K. Miykoupa, dev PTIOPM TIGPG VG EKTI-
POW TO EVBIadEPOV TOL YIO THY KATOXOpwon Twy Bepediw-
Swv eAevBepicov Tou ToAITN. H SiapOAadn Twv eAevBepriv
Tou roNiTn efapTdTon o€ peydho Babud amé Tnv evaioBnoia
TWV TTOAITWV YIO TG BIKAIOPATA TOUG, KGI TRV aTTodacIoT-
KOTNTA V& TQ TIPOOCTTICOUV TTPoogelyovTag aTa AikaaTi-
pra. H evaioBnoia Tou TOAITH yia Ta SIKOIOPATG TOU KAl
EKEiVa TwY cLVavOPMTTWY TOV, ATFOTEAET QVAVTIKATACTATO
£XEYYVO YIQ TNV ETTIKPATNON TOL dIKaiov.

GpBpo 31 kol TNV EVXEPEIO GUVUTIAPEEWS CUVTAYHATIKOD
SIKaKDPATOG KOl VOPIKIAG UTTOXPEWOEWS Yo TNV AOKNoN
Tou, cuvoifovral wg eEAG:

Oéon E¢eociovra: To dikaiwpa TNG YAPOU TTOu EyYLATON
To &pBpo 31 gival aTopikd, bnAadnA n Goknor Tou eragieTo
atroKAEIOTIKG ot 8ovAnon Tou ToAiTh. K&Be Tpoomddeia
OLVGPTINONG TOU HE VOUIKA LTTOXPEWOT YIG TNV GOKI|Of) TOU
QVTIOTPATEDETAI TOV GTOHIKG TOL XAPOKTApa eeaidn e§ou-
OETEPWIVEI TNV ELXEPEIO PN ACKACEWS TOL TTOU EELTTAKOVE-
Tal, KATG TOV I0XUPIOUOG TOU eECEIOVTA, ATIO TIG TTPOVOIES
Tou GpBpou 31. H Bepnan Tou SiIkaWPATOG Tou EKAEYEIV
WG ATOPIKOU HIKAIWPATOS GLVGSE! pe T Bewpia Tou Povo-
oM, peyGAou Kovwvikol ¢pdéoogou Tng Fatikhg Emava-
OTAOEWS, TTOU CUVAPTA TO Kowviko cupBoiaio, SnAadn
Tov OUVOETIKG 0TS TNG KoIvwviag, pe Tnv Kabiépwon atopi-
KOV BIKawpdTwy 08 avridIacToAR pe Tn dEopevon Twv

13
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TTOMTDV TTPOG TO KOIVWVIKS OUVOAD HE UTTOXPEWDOEIS.

Nepaitépw, o k. MNiykoupag eionyndnke 6T n vroxpew-
TIKA Yndodopia Ox1 HOve avTIOTPATEVETON TOV ATOHIKO
XOPAKTAPO TOU SIKAWPATOG TTOU KATOXUPWVE TO GpBpo
31, adAa TapoAeima va Beoporronoel Tn Aevkr YRgpo cav
ToMTIKN ETIAOYY], 0t BaBpo6 pahioTa Trou £xe1 SnpmoupynBei
n evrOmwon 0T i Aevkr] Pridog aTTOTEAEI Gpvnon EKTTANpw-
OEWG TNG UTTOXPEWOEWS TTOU £THBAAREI VOPOG.

©éon levikns Eioayyediag: To Sikaiwpa Tou KATOXLP®-
VEI TO apBpo 31 dev amokAeier TNV eMBoAR vopIKAg vTTO-
XPEWOEWS y1a TNy doknan Tou. H Béon avuTtn BpigkeTan oe
apyovia pe Tn oOyxpovn Bewpnaon Tou KPATOUG GOV aVE-
£4pTaTRHG OVTOTATAG PE QUTAVARPOUS HXAVIaHoUG AerToup-
Yiag. H Aarroupyia Tou dnpokpaTtikol kpdroug cav avdo-
TFAPKTNG OVTOTNTAG ELQPTATOI GPECT ATIG T GUHPETOXN
Twv ouvBeTIKWY Tou oToIXeiwy, dnAadr Tov ekdoyéwv. O
TOAITEG TTOV £XOUV TO bikaiwpa Pridou, dnhadi To ekAoyikod
owpa, amoTeAsl dpyavo Tou KpATOUG N Aerroupyia Tou
0TToioU avAYETOI 0TN odaipa appoddThTag TNG NopoBeT:-
kg Eouaiag. H emBoh UTOXPEWTIKAG GUPHETOXIIS OTIG
ekAoYEG eEaodalilel TR ASITOLPYIKOTNTA TOU KPETOUG Kal
TapdAAnia diaodorila T Aaik kuprapyia. O MOVTEOKIE,
FaAAoG PpiIAdoodog Tou Sikaiou, ATTOKAIVEI UTTEP TNG OPYQVI-
kN Bewpiag TOu KPATOUG WG TOU ATPAAETTEPOU PECOL YIO
TV KaToXVpwon KpaToug dikaiov. Kat GANo1 HEAETNTEG TOU
bikaiou* buvnyopoly vTép Tng avayvwpiogewsg Tou Kpa-
TOUG WG OMEEAPTITHG VOUIKIG TIPOTWTIIKOTATAS HE AUTOVO-
Houg gnxaviopoUg AsiToupyiag,.

laropikry Cewpnon: O BeEdyor - TpwTos oTov olyXpovo
KOOpo kaBiEpwoav UTTOXPeWTIKA TN Yngodopia pe TO Z0v-
Taypa Tou 1893, Zrnv EAMGSa vioBeTRBnKE N LTTOXPEWTIKNA
Ppndodopia pe eppnveuikr) dqAwan Touv apbpou 66 Tou
ZuvTaypatog Tou 1864, amd Ty AvabewpnTikr BovAnd Tou
1911, kon gvowpatwOnke oto ZOvraypa tou 1952. ITig
TEPIOCOTEPES ELpwTTaikEg Xwpeg ko aTig H.IM.A., n yndo-
dopia tivar mpoaipeTikn. ZTNv ITaAia, TTapdio Tou CuppE-
ToX| 0T¢§ ekhoyig XapuktnpileTan oav kabnikov, n Tapa-
AP EKTTANPWOEWS TOU GE JUVETTAYETAI KUPWOEIS,.

* (BATre, TOEAVEK. AGpTTapvT Ken Mrug)
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OcepeAidderg ExevBepies kai Aikanbpara KATw amé To
Kvrrprako Zvvraypa: 'Epyo Tou Aikaortnpiou Sev eivai n
afloAdynon dnorGueveov Bewpiov avadopikG TPog TO
bikalo, ala o Tpoobiopiopog Twy apxwv dikaiouv TTov
10X 00UV HEGQ OTG OUVTRYHOTIKA TTAGiTIa TG KOTpou, kann
£midvon dikaoTikwy uToBégEwv ouPPwva pe TIG aPXES
auTés. To MpwTo Bépa Trov TPETEl va pag aTaoXoAfoEl
gival o1 TpoévoIEg Tou Gpbpou 31 oTo Zovraypa g guvap-
TNON pE TN GLON TWV HIKAKPATWY TTOU TO AeUTEPO MEpog
TOU ZUVTAYHOTOG KaTOoXUpwVEl oav BepeAidn, Eppnvevod-
peveg oTa TAGioia Tou KuTipiako U Zuvrdypartos. To ouyke-
KpIpévo EpTnPa Eival KaTd mdoo 1o Zovraypa trg KuTrpia-
KfS Anpokpartiag amayopeler TNy TalTION dIKAIWHATWY
TOU eyyvatal 1o AevTepo MEpog, pe LTIOXPEwor Yia
doxnon Touvg. H TrEpiAnyn Touvs og XGpTR BepeAwdov
dikalwpatrwv dev antokAbier adeavTtng Trnv emBoAq vmo-
XPEWOEWY yia Ty Goknol Tous. Eivon Bepehiindn ko eTTopE-
VG QvaTTOAAOTRIWTO LN TNV £vwolda OTI KaVEVAG VOOG,
apxf A Tpéowito, de puTTopei va Ta adalpEoEl f) va TA GTTo-
otepioel amd Tov TIoAiTR. O yapokTApag BepeAiwdiwv
BIKGIWPATWY Kol EAELBEPIOV UTIPEE TO QVTIKEIHEVD EVOEAE-
x0Ug e€eTdoews oTnv vmoBeaon AoTuvouias v. lewpyradn ™.
H Goknon 1oug be pTropei vo TTEPIOPIOTEI EKTOG GOV PNTA
opietal oT0 ZOvTaypa kal obpdwva pe Tig TpouTroBéosg
TroL BéTel To LOvraypa ywx Tnv emBoAnR mepiopiopwv**. To
bikaiwpa ToU KAToXUpWVE TO GpBPo 31 eival aTowkS St6T
QAVIKEl OTO ATOPO, OXI OE KOIWWVIKY 0|11é80t.

O yopakTnpiopog kol n koatiipwon dkowpdTwy wg
Oepehiwdwv, 6x1 povo dev ammokieier Tn dmovpyia, dTTou
KPIVETQI OKOTHO TG TOV VOHOBETN, QvTioTOIXwY UTo-
XPEWOEWY YIa TNV AOKNOT T0Ug, GAAA 1] KaTOXUpwon pept-
KWV ano Ta SIkawpaTa T oU TEPIAapBavovTal oTo AEUTEPO
Mépog Tou ZUVTAYHATOG, OTWG LKEIVO TG KOIVWVIKAG
acpahiong (apbpo 9), mpouToBéTouv TNV emBoAR uTo-
XPEWOEWV Y1Q TNV GOKNOT TOLG

To AevTtepo Mépog Tou Xuvtaypartog dev wepiopiler T
NopoBetikn ELovoia va e 1nB&Ae vopine DTTOXPEWUEIG YIX
TPOGYWYR GUVIYPRTIKWOV OTOXOV 1o oXE Filovral i Tau-
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Tidovral pe Oepehimdn ik paTta. YT Thv aipeon mavroTe
om n kaBiépwon kabrkovrog avadopika pe TNV Goknon
Toug bev eEOUBETEPWVE! KAl BEV KATHOTPATNYE TOV ATOMIKG
XapakTipa Tou dikaiwparog, dnhadr, Tov TpdéTO AoKA-
' 0Ews TOU aTT0 To GTopo. H amddaan Tou AvwTaTou Aika-
oTnpiou atnv udBeon AqpokpaTtiag v. Anuntpiadn & “AA-
Aov *, pnTd avayvwpilel 61 Bepehdbdeg dikaiwpa pTropei
V& CUVTOUTIOTEL PE VOUIKR uTroXpiwor yia &oxnof] Tou
OTIOL KPIVETAI QVAYKOIO VIO T ASITOUPYIO TWV GUVTAYHOTI-
Kwv Beopwv. ATTopaacioTnke 611 To kabrkov ou emBaAies
0 VOpOG Y10 TITRpOoLOia TOU KaTnyopoupévou ot bikn Tov oe
voBapég movikés uTToBEoerg, be CUYKPODETON PE TO ATOIKO
TOUu dIKaiwpa va TTapiogTaTal, AIKOiwpa KaI UTTOXPEWON
PTTOPE! Vo CUVUTTAPXOULY. AIKQHOPATIKE PTTOPODUE O KaTn-
YopoUpgvog va givan Trapwv atn Sikn Tou yia eEaopdahion
Twv avBpomivwv SikaiwpdTwy Tou. ‘Htav tautdxpova
UTTOXPEWS VO TTAPEUPIOKETAN XAPIV TNG OTTOTEAETUATIKNAG
amovopng TNG dikaloouvng. Aikaiwpa ko) kaBrkov efutn-
peTolv duo diadopeTikoig oToXoULS. To Sikaiwpa kaToyu-
pwvEl TO &Topo évavt omolaodnmoTe avBaipeoiag, Evwd n
emBoAn kaBrikovrog efaoalilel Tn AsiITovpyia ouvTaypa-
TIKWV Becpwv.

Kai n vtroxpewTik) yngodpopia amookoetei arn dicodpa-
Aion TS AeImroupyikOTNTAg TOL SpOKpaTIKOU TTOMITEOpHA-
TOG TTOU QTOTEAE DY1O0TO oLVTayHaTIKG aTOXOo. To Zov-
Taypo opilel 6T1 01 poptis TNG ToAITIKAG e£0U0Iag ekAEyov-
Tl pe Gueon Ynoogopia ardé Tov Aad*. To dnpokpatikd
ToAiTevpa aTnpileTal aTn AdiK KUpIapXia Kal i eykupo-
TRT& Tou e£apTéTAl oG T GUPYETOXE TWV TOMTWV TR
Asitoupyia Tou. To bipokpatikd moditevpa OeopoTorBnke
oty apyaia ABriva cav 1o Tolitevpa TNG KABOAIKAG SUHHE-
TOXNAS Twv TOAMITWY OTA KoIvé. X100 cUyXpovo KpaTog n
Gpeon cuppeToX TWV TOAMTWY OTN AP TTOMITIKWY QTTO-
Ppdorwv eivon abivarn. H vitoxpewTikr Ppnpodopia amo-
okoTei 0TO va dlaoparioe Tov eAdx10T0 BaOS ouppeTOXAS
otn Aeitoupyia Tou ToMTEDpaTOg Yia efaoddaAion dnpo-
kpaTiag. To apBpo 31 To omoio emkaAeiTal 0 epeoeiwv bev
puBpilel To exAoyikd cboTnpa kal bev TpaypaTeVETal TOV

*(1973) 2 A.A.A. 288, 293-294.

** (BAétre dpBpa 39, 65, 86, Tov Xuvrayparog).
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TpémO Siefaywyris exdoydiv. To ZovTaypo adrvel Tn Sidp-
Bpwon Tou exkAoyikoU vOpou aTov KoIvé vopoBETn KATW
o1mé opiopéveg TPoUTTOBETEIS avadopIKG e TA TPOCOVTA
yia ekdoyf) oe mroMmikd afiwpa ko TV NAIKIA Twv EKAO-
yéwv *. To Lovraypa dev mpokaBopiler g emAoYES TToU
mpéme vatapéxovTal atov ekhoyéa. To Bépa emagieTon o
Boudj Twv AvrimpoowTwv. Emopévig, n Trapdiayn
Beopomon|ocwg Trg Aeuknis Yijdou gav TaMTIKAS emA0YHS
bt ouykpoGeTon 0UTE QvTIBaivE TIG TTPAVOIES ToU GpBpou 31

.10 4 omoiouvdToTe GANou GpBpouv Tou Zuvrdypartog. H

Beopotrolnon Tng AeukAs Ygouv cav emAOYAS Eival TTOAI-
Tikd Bépa TOU OvAYETOI QTOKAEIOTIKG 0TV GPPOdIdTHTO
16 NopoBetikAg E€ovoiag. 'O,m diagurdoos To GpBpo 31
Kai, To LOvTaypa Kpivopevo gTo oOvoAd Tou, eival N KaTo-
15 xOpwon Tou BIKaIDPOTOG CLUPETOXINS OTIG EKAOYESG Kau n
aveprd810Tn doKNan TOL HIKCIWLHPATOG AUTOU TTOU ETITLY-
XAveTar pe puoTik Yngugopia Touv diadurdocel o vo-
pog **. Kopi& emOTTEUON TOU TPOTTOU OOKACGEWS TOL
BIKQIUOTOG TOV EKAEYEIV BEV Eival EMITPETITH.

20 Korarffyw 611 0 uTd Kpion vopog Tou KaBoTG TN Pndo-
popia vroypewTikr, dev givan avTicuvTraypaTIkog. Emopé-
VWS, ] TApGAEIYN TOU EHESEIOVTA VA EKTTANPWTE! TRV EKAO-
yIK) uTroXpéwan Tou Tou emMBEME 0 vOpog ouviaTd abi-
KNpa yiax 70 onoio opB& kaTadikdotnke. Kat' akodouvBiav,

25 n édeon amoppimreral.

A. AO“1'’ZOY A.: H éQEOn ETOPEVRS QTTOPPITITETGI Opo-
dwva. .

H épeon amroppitrTeTay,

* ApGpu 40, 64, 95 jan 6 0 o JovTapno g,

"t Nopog 72079 - apipo 249
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This t~ an Englnh transtauon of the udgment in Greek appeanng at pp 1-17 ante

{1987)

1987 Februans 28

A LOIZOU. DEMETRIADES, PIKIS, JJ }
CRISTODOULOS PINGOURAS,
Appellant,
v

THE POLICE,
Respondent.
(Cnminal Appeal No 4662)

Constitutional Law—Fight to vote (Constitution, Amcle 31}—Compulsory
exercise of—Not unconstitutional—Consequently, the provisions of sections
2 and 7 of the Village Authories Law, Cap 244, as amended by Laws 60/72,
60/76, 6/79 and 43/83, of section 13{A)(2) of the Villages (Administranon and
Improvement) Law, Cap 243 as amended by Laws 7/79 and 42/83, and of
section 37(1) of the Election of Members of the House of Representatives Law
72/79 are not unconstitutional

Consntutional Law—The Organic theory in respect of modem State—Electoral
Body—A direct organ of the State—Right to vote—FRival theones—Iits
exercise 15 a Sfate funchon—Legslator free to adopt such wiew—
Consequently, legislator was free to make such exercise compulsory

The appellant omitied to exercise his nght to vote at the elections held on
6 5 84 for the election of Village Authonties and elected members of an
Improvement Board and. as a result he was charged and eventually
convicted on two counts namely for falling to discharge his electoral nght
contrary to sections 2 and 7 of Cap 244 as amended and section 37(1) of
Law 72/79 and for failure to discharge tus electoral nght contrary to section
13{A) (2) of Cap 243 as amended. and section 37(1) of Law 72/79

The appellant’s defence was that the aforesaid provisions, whereby the
exercise of the electoral nght was made compulsory, offend the Constitution
and in particular Article 31 thereof which reads as follows

«Every citizen has. subject 1o the prowisions of this Constitution and
any electorat law of the Republic or of the relevant Communal Chamber
made thereunder, the nght to vote in any election held under this
Constitution or any such law »

Held dismissing the appeal (A) Per A Lowizou J Demetriades, J
concurring (1) The Constitution of the Republic of Cyprus appears to adopt
the orgaruc theory n respect of the concept of the State The whole
constitutional strutture functions on the basis of it Articles 6. 146, 139 of the
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Constitution refer to «organs or authontiess of the Republic and the term
aprgans or authontiess in Article 139 recewed judicial interpretation in
Celaleddin and Others v The Council of Mimisters SRS C C 102

{2) In modemn democracies, the representative system prevails All aitizens
have the nght to participate in the exercise of political power through the
representatives whom they elect in accordance with the law In this way the
electoral body constitutes the totality of the citizens and it 15 collectively a
direct organ of the Siate

(3} The question if the nght to vote s iIndwidual or constitutes a State
functhion which 1s exercised by the members of the electroral body has always
been the subject of conflicting views

{4} On the basis of the constitutional structure of Cyprus the legislator as it
had powe: to do, adopted the second solution Once it is accepted that the
question of the nght 1o vote 15 an exercise of a State function 1t1s natural to
conclude that the aforesaid prowisions of the said Laws do not offend the
Constituhon Article 31 of the Constitution establishes the minimum nghts of
the voter, but does not exclude regulation of their exercise by the Electoral
Law and does not prohibit the adoption of compulsory voting

(B} Per Ptkis, J {}) It 1s not a task of this Court to make an evaluation m
abstracto of the mernts of nval legal theones The first question 1n I1ssue

concems the interpretation of Article 31 n conjunciion with the nature of the
nghts safeguarded as fundamental by Part I of the Constitution The specific
question 15 whether the Constituhon prohibits the correfation of nghts
safequarded by Part |l with the imposition of any obhgation for their exercise
The nght safeguarded by Article 31 15 individual in the sense that 1t rests in the
person nol in a group of persons

{2) Not enly the estabhishment of nghts as fundamental does not preclude
mmposthion of an obligation for their exercise, but the entrenchment of some
of such nghts, such as the nght of social secunty (Article 9), presupposes the
imposition of such obhgations

(3) Obligatory voting 15 designed to remnforee the funchoning of democracy
an impartant conshtutional objective The underlying premise of democracy
1s the soverqignty of the people The efficacy of democracy as an institution
depends on the degree of parhcipation of the citizenry in the poliical choices
In the moderm State direct participation of the ethzens in the deciston making
process 15 impossible Compulsory voting at elections 15 designed to ensure
that political authonty emanates from the people and as such it 1s a safeguard
of democracy

(4) The theme of Aricle 31 1s not the electoral system Subject to certain
conditions, the composition of the electoral law 1s left to the legislator The
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matter of political chorces offered to the elector is within the discretion of the
fegislator. Consequently, the omission to institutionalise the white ballot is not
unconstitutional. What Article 31 safeguards and the Constitution viewed in
its totality safeguards is the'right of every citizen to vote at every election and
the unobstructed exercise of this nght achieved by secret ballot, an objective
safeguarded by the Law. )

{5) The Law under review 15 not unconstitutional. Consequently, the
appellant was rightly convicted )

Appeal dismissed.
Cases referred:
Celaleddin and Others v. The Council of Ministers, 5 R.S C.C. 102;
Mudemsoglou and Others v. The Council of Ministers, 5R.5 C.C. 130,
Police v. Georghiades {1983) 2 C.L..R. 33;
Police v. Ekdottk: Eteria (1982) 2 C L.R. 63;
Republic v. Demnetriades and Another (1973) 2C L R 289,
Appeal against conviction and sentence.

Appeal against conviction and sentence by Christodoulos
Pingouras who was convicted on the 26th June, 1985 at the
District Court of Nicosia (Criminal Case No.14682/84) on one
count of the offence of failing to discharge his electoral duty
contrary to sections 2 and 7 of the Viliage Authorities Law,
Cap.244 and section 37(1) of the Election of Members of the
House of Representatives Law, 1979 (Law No.72 of 1979) and on
another count of failing to discharge his electoral duty contrary to
section 13A{2) of the Villages {Administration and Improvement)
Law, Cap.243 and section 37(1) of Law 72 of 1979 and was
sentenced by Kronides, S.D.J. to pay £10.- fine on each count.

Appellant appeared in person.

R. Gavrielides. Senior Counsel of the Republic, for the
Respondent.

Cur. adv. vult.
The following judgments were read:

A. LOIZOU, J.: The appellant has been found guilty by the
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District Court of Nicosia of the following charges and he was
sentenced on each one of them to £10.- fine. He was also ordered
to pay the costs of the trial which amounted to £10.50 cents.

«1st Count. Failure of a voter to discharge his electoral nght
contrary to sections 2 and 7 of the Village Authorities Law,
Cap.244 as amended by Laws 60/72, 60/76, 6/79 and 43/83
and section 37(1) of the Election of Members of the House of
Representatives Law 1979 (Law No.72 of 1979).

Farticulars of the offence. The accused on the 6th May,
1984 at Strovolos in the District of Nicosia, whilst he was a
voter under the age of seventy and resided at a distance of less
than fifty miles from the electoral centre of Strovolos without
reasonable excuse did not discharge his electoral nght for the
election of a Village Committee.

2nd Count. Failure of a voter to discharge his electoral right
contrary to sections 13A(2} of the Villages (Administration and
Improvement) Law, Cap. 243 as amended by Laws 7/79 and
42/83, and section 37(1) of the Election of Members of the
House of Representatives Law 1979, (Law No.72 of 1979).

Particulars of the offence. The accused at the same time and
place mentioned in count 1 whilst he was a voter under
seventy years of age and resided at a distance of less than fifty
miles from the Electoral Centre of Ayios Vassilios, Strovolos,

~ ~ ~ ~without reasonable excuse did notdischarge his electoral right

25

for the election of members of the Improvement Board.» -

The facts of the case as summed up in the judgment of the tnal
Judge are the following. The appellant who is the holder of
electoral book under number 066687 and resides at Santorinis
street, No.3 in the quarter of Ayios Vassilios, Strovolos omitted to
attend on the 6th May 1984, the Electoral Centre of Ayios Vassilios
and vote for the election of members of the Village Authority and
elected members of the Improvement Board. On the 21st July
1984, the appellant was formally charged in writing and the reply
he gave after being cautioned was the following:

«What | did [ did it in accordance with my conscience. My
nonattendance at the aforementioned elections constitutes a
political stand, that is the defence of my right not to attend at
elections as well as my right of a white ballot. The relevant
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safeguard of my nghts exists in the given Cyprus Constitution
and in Articles 39 and 62 as well as Article 31 [shall put before
the Court more extensively my defence of this nght as well as
that with all the means available to me for free expression »

When he was called upon by the Court to make his defence after
the close of the prosecution he elected to make a statement from
the dock not on oath adding that he has nothing to say except
from fus intention to address the Court on the conshtuhonahty of
the relevant statutory provisions on which the prosecution based
the two counts against him

On the basis of the evidence adduced which was not contested
by the appellant it was not difficult to amve at the conclusion that
the accused omitted to vote at the Electoral Centre of Ayios
Vassilios at Strovolos where he was regularly registered for the
election of Village Authonties and elected members of the
Improvement Board

The defence was based on the challenge of the constitutionalty
of section 7, subsection 2 of the Village Authonties Law, Cap 244
as amended and section 37(1) of the Election of Members of the
House of Representatives Law. 1979 and section 13{A}2) of the
Villages (Administration and Improvement) Law, Cap 243 as
amended

[t 15 useful af this stage to refer to the article of the Constitution
and the relevant section of the Law

Article 31 of the Conshtuhon provides that -

«Every citizen has, subject to the prowvisions of this
Constituion and any electoral law of the Republic or of the
relevant Communal Chamber made thereunder, the nght to
vote in any election held under this Constitution or any such
law »

Subsection 2 of section 13(A) of Cap 243 (amending Law 42/
83). which is1dentical with section 7(2) of Cap 244 (amending Law
42 of 1982), provides that -

«The exercise of the electoral nght 1s compulsory »

The appellant filed against his conviction this appeal and the
only ground thereof 1s the unconstitutionahty of the prowvisions of
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the Law which introduces the principle of compulsory vote

In hus long address the appellant contends that the electoral nght
15 In accordance with Articte 31 of the Constitution an individual
nght and as such belongs to all the citizens exercised freely by
them and cannot be hmited by legislation, that it could not by an
ordinary Law be restncted nor could such a Law make the voting
compulsory, which could only be done by an amendment of the
relevant article of the Constitution The reference of Article 31 to
a Law, cannot allow the legislator to restrict the indindual nght of
voting and at that to impose sanctions He argued that the
safeguard of the possibiity of selechon in Cyprus could be
achieved by the existence of the optional vote and also of the
white ballot and that the unconstitutionahty of the Law 1s
supported by the nonsafeguard of the white ballot

He analysed the difference between the theones about the
States, the one based on the pnnciple of legahty and the modern
theones about the State which 1s based on the principle of
democratic legahty which aims at the wider possible and to the
greatest degree enjoyment of individual nghts, whereas the
prnnciple of legahty, according to his view, leads to despodism or
to the despodic State He referred to the constitutional and other
prowvisions which regulate the electoral nght in countries hke the
Federal Republic of Germany, ltaly. France, where voling 1s
optional based on the theory of the nght to vote as indivmidual nght
and not capable of being restricted As regards the address of Mr
Gavnelides, the appellant pointed out that compulsory voting 1n
Greece 15 regulated by the consttutiorn and the note of
interpretation added to 1t and not by legisiation

In his address learmed counsel for the Republic submitted that
Article 31 of the Constitution safeguards the nght of the indwidual
as a member of the Electc-al Body to exercise his right of voting
On the basis of the Article, this nght of the citizen to vote cannot be
restnicted but leaves to the Electoral Law the manner of his
parhicipation, that is the exercise of the nght to vote He contended
that the pnnciple of compulsony voting which was established by
virtue of section 37(2) of Law 72 of 1979, does not offend Article
31 but on the contraryit strengthens it Wath the compulsory voting
the voier has the legal obligation 1o vote His obligation. however
refers to the exercise of his nght o0 vote and not to his obligatinn
to exercise same 1n a specified manner that s in favour of the one
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or the other candidate. In support of this stand he referred the
Court 10 relevant passages from the textbooks of Antonopoullou
Constituhonal Law. Volume B, pp.29 and 35 and Manesi, the
Safeguards of Observance of the Constitution I, p.245. He
stressed that, in particular, the principle of compulsory voting
lends support to the principle of universal voting which must
govern the exercise of the right to vote. In other words by adopting
this principle the function of the right of universal voting is
supported, a principle which is established by Articles 39.1 and
63.1 of our Constitution. He further referred again to Manesis
(supra) pp.240, 245, 246, 247, 248. He concluded his address
with a reference to the work of A. Svolos, The New Constitution,
pp.274, 275, where it is observed that «the adoption of the
principle of compulsory vote contributed correctly to the political
education of the people, to the restriction of the abstention from
voting and beyond that to the achievement of universal voting.»

The leamed trial Judge accepted the submission of counsel for
the Republic that the right of voting constitutes a function of the
State and consequently as such a function which carries withitthe
cbiigation of the aitizen to exercise it. He quoted passages from the
text-books to which he was referred and found the appellant, as it
has already been mentioned, guilty, once he dismissed the
submission that the relevant provisions of the laws were
unconstitutional.

The theory of the organs in the modern State has been the
subject of extensive studies and | consider it useful for the
purposes of this judgment to deal only briefly with this subject.
Sulffice it to say that the Constitution of the Republic of Cyprus
appears to adopt the organic theory and the whole constitutional
structure functions on the basis of it.

Articles 6, 146, 139 of the Constitution refer to organs or
authonties of the Republic. The term «organs or authorities» in
Article 139 has been the subject of judicial interpretation by the

Supreme Constitutiona! Court in the case of Celaleddin and”

Others v. The Council of Ministers, 5 RS.C.C. 102 at p.108, in
which it was decided that organs or authorities are specific juridical
creations bearing the features of individual and concrete organic
institutions of government and functioning for and on behalf of a
primary legal entity such as the Republic of Cyprus of which they
are organs or authorities in the ordinary meaning of such terms.
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So In the case of Muderrisogloy and Others v. The Council of
Ministers, 5 RSCC, 130, it was found that the Turkish members of
the House of Representatives, although by virtue of Article 78.2,
of the Constitution have power to vote separately on certain
matters of legislation regarding the Electoral Law and Taxing
Laws, are not cansidered that they constitute «organ or authority»
of the Republic that can invoke paragraph 3 of Article 139 of the
Constitution.

In the modern democracies, the representative system prevails.
All the citizens of the State have the right to participate in the
exercise of political power under its various forms, that is through
their representatives whom they elect in accordance with the Law
in force at the time. In this way this electoral body constitutes the
totality of the citizens and it js collectively a direct organ of the
State.

Saripolos in his work, the Greek Constitutional Law 1915
Volume 1, p.274, states the following:

«The electoral body, the totality of the citizens in the narrow
sense of the word, is a direct organ of the State and the
electors organs-members. The State is the only subject of the
voting right not the voter who has simply a defined by the
State competence exercising a public function which, as such,
never constitutes a right of the organ. A voter has only a right
af public Law;according to the Constitution and the Electoral
Law, to be recognised as member of the electoral organ of the
State in order to exercise the electoral function of the State of
as its own member. But this function is never that of the voter.
Like the functions, which according to the Constitution the
King exercises, are not rights of Public Law in order to be
recognised according to the Constitution as an organ of the
State, so and the function of the voter is not his right but that
of the State. The voter, however, having a right of public Law
according to the Constitution and the electoral Law to be
recognised as a member of the electoral organ.»

In Cyprus, the electoral body is provided by the Constitution,
which defines also its competence. It is composed of Cypriot
citizens who have the voting qualifications and are members of the
Greek and Turkish communities, they elect separately the
President and the Vice President of the Republic (Article 1} and the
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Greek and Turkish members of the House of Representatives
{Aricle 62 2) The qualifications of the voter are provided by the
Conshtution and supplemented by the Electoral Law This
electoral body 1s selfsufficient in order to express its will, 1s not
dependant on any other organ and has not acqured its organic
quality except directly from the Constitution

The question if the nght to vote 1s ndividual or constitutes a
State function which is exercised by the members of the electoral
hody has always been the subject of conflicting views and authors
on Public Law support the one or the other view which second
view, constitutes the omission to exercise the electoral nght a
cnminal offence

On the basts of the conshtutional structure in Cyprus, the
legislature adopted the second principle. as it has power to select,
and gave to the electoral body functionally the principle of the
universal vote of the equality of the vote. the dwect voting in
accordance with which the organs are elected directly from the
voters without the mtervention aof other person or organ, the
principle of secret voting and the pnnople of course of
compulsory voting in accordance with which the voter must
exercise his nght to vote otherwse he would be hable to crimimnal
sanctions Contrary to that in Greece where this principle 1s
established by the Constitution, in Cyprus, this principle 1s
established by the Electoral law as an expression of the wall of the
peaple Article 31 of the Constitution establishes the rminimum
rights of the voter. does not exclude however the regulation of
their exercise by the Electoral Law and does not prohibit the
adoption of compulsory voting

Once 1 have accepted that the queshon of the nght to vote 1s an
exercise of a State function exercised by the members of the
efectoral body 1t 1s natural to come to the conclusion that the
relevant prowvisions. the constitutionahty of which has been
challenged by the appellant in this appeal do not offend any
provision of the Constitution and consequently the expression of
the will of the legislature cannot be considered contrary to any
concrete constitutional prowision onca the Constitution protects
only the mimmum nght of the cihzen of which he cannot be
denied but does not establish the night to refuse to exercise 1+ by
participating in any obligation which the Law would impose in this
field
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In the result the appeal should be cisrrussed

DEMETRIADES J | have had the opportunity of reading the
judgment of my brother Judge A Loizou with which [ agree and |
do not think that | need add anything

PIKIS J The subject of this appeal 1s the constitutionality of the
relevant provisions of the Village Authonhes Law that impose 1n
conjunction with the Law for the Electon of Members of the
House of Representatives, a duty on every citizen registered in the
electoral roll to vote at an election for the retum of village
authonties Chnstodoulos Pingouras was convicted by the Distnct
Court of Nicosia and sentenced to a fine of £10 - for failure to
discharge his electoral duty at the election for the retumn of the
local authonties at Strovolos Appellant pleaded not guilty and
submitted that the provisions of the law making voting compulsory
are unconstituhonal on the ground that they conflict and are
mcompatible with the provisions of Art 31 of the Consttution that
safeguards the nght to vote as nght The tnal Court decided that
Art 31 does =0t rule out legislative power to make voting
compulsory and consequently found Chnstodoulos Pingouras
guilty of breach of hus electoral duty

The question 1s one of great constitutional iImportance because
1t concems not only the nght guaranteed by Art 31 but generally
the character of fundamental human nghts safequarded by Part Il
of the Constitution, and further hinges on the workabihty of the
democrapic instituions of the country Although the appeltant 1s
not an advocate, he made a senous research embodied In a
comprehensive submission before the Court which together with
the submission of Mr Gavnelides, counsel for the Republic, had
illuminated the subject from many angles

The foremost ob,ective of the appellant s, as | can infer, to
obtain a judicial declaration on the character of fundamental
freedoms and liberties vath particular reference to the legistative
amenity to correlate fundamental nghts with the imposition of
duties Apparently the appellant refused to discharge the electoral
duty cast upon him by the law in order to have the opportunity to
contest the constitutionality of the obligation thereby imposed in
the interest of fundamental and individual nghts of the subject
Notwithstanding the decision to which | have amwved, for the
reasons explaned hereunder, entaling the rejectton of his
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submission, | cannot but register my appreciation for the interest
shown on his part to safeguard what he perceives to be
fundamental human rights. The protection and entrenchment of

freedom is to very large -extent dependent on the sensitivity of

members of the public for their rights and the determination with

which they defend them by recourse to the Courts of law. The

awareness of the cltizen of his rights and readiness to assert them

and those of his fellowmen constitute an irreplaceable safeguard
“far the supremacy of the law.

The rival positions of the parties affecting the nature and
character of the right safeguarded by Art. 31 and amenity to make
provision for the coincidence of a constitutional right with a legal
otligation for its exercise, may be summed up as follows:-

Appellant’s Position

The right to vote guaranteed by Art. 31 is individual, that is, its
exercise is left solely and exclusively to the decision of the citizen.
Any attempt to comrelate its exercise with a legal obligation is
antagonistic to the individual character of the right since it destroys
the option of not exercising it; an option inherent in the right
safequarded by Art.31. The survey of the right to vote as an
individual right is compatible with the theory of Rousseau, the
great social philosopher of the- French revolution, who
contemplates the social contract as the bond that unites society
through a series of individual rights as opposed to the organic
theory of the State that depicts the union as emerging through the
. obligations of the citizens to saciety and visualizes the State as a

‘separate organic entity. -

Further the appellant submitted that compulsory voting as
- framed in the law is not only antinomous to the individual
character of the right upheld by Art.31 but also fails to
institutionalize the white ballot-paper {expressing no preference
between the contestants) as a political choice to a degree that has
given rise to the impression that casting a white ballot-paper
constitutes an omission to discharge the obligation to vote.

Position of the Attorney-(eneral

The right safeguarded bv Art. 31 does not rule out the
imposition of a legal obligation to exercise it. This proposition isin
harmony with the contemporary theory of the State as an
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independent entity with autonomous mechanisms regulating its
functioning. Participation is at the core of democracy and its
effective functioning is dependent on the degree of participation.
The citizens vested with the right to vote form the electoral body
that constitutes an organ of the State. The operation of this organ
is amenable to regulation by the legislature; a matter within its
competence. The imposition of an obligation to take part in the
elections ensures the functioning of the State and safequards the
sovereignty of the people. Montesquieu, a French dJurist, inclines
in favour of the organic theory of the State as the safest means of
safeguarding the rule of law. Other jurists too* espouse the notion
of the State as an independent legal entity with autonomous
mechanisms goveming its functioning.

Historical Review

Belgium was the first of the modem states to introduce
compulsory voting by an appropriate provision in the Constitution
>f 1893. Compulsory voting was adopted in Greece in 1911 by a
declaration of the Revisional Assembly of 1911 interpretative of
Art. 66 of the 1864 Constitution; subsequently embodied in the
Constitution of 1952. In most European countries and the U.S.A.,
voting is optional. In Italy, although participation in the elections is
characterized as a duty, omission to discharge it does not entail
penal sanctions.

Fundamental Rights and Liberties under the Co_nstitution of

25 —Cyprus. _ . .

30

Itis no task of the Court to make an evaluation in abstracto of
the merits of rival legal theories. The mission of the judiciary is to
identify and determine, within the framework of the Constitution,
the principles of law applicable to a particular dispute with a view
to applying them for the resolution of judicial causes raised lor
adjudication. The first question we should address is the
interpretation of Art.31 examined in conjunction with the nature of
the rights safeguarded as fundamental by Part II of the
Constitution, viewed within the context of the Cyprus
Constitution. The specific question is whether the Constitution of
Cyprus prohibits the correlation of rights safeguarded in Part Il
with the imposition of any obligation to exercise them. Their
inclusion in a charter of fundamentai rights does not of itself

*See, G Jellinek, P Lambard and G Mayer
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preclude the imposition of an obligation for their exercise. The
rights are fundamental and consequently inalienable in the sense
that no law, person or authority can take them away or deny them
to man. The nature and character of fundamentat freedoms and
liberties was the subject of comprehensive examination by the Full
Bench in Police v. Georghiades*. The exercise of fundamental
rights cannot be limited except to the extent to which such
limitation is expressly permitted by the Constitution and then
subject to and in accordance with the conditions envisaged in the
Constitution as necessary for their limitation**. The right
safeguarded by Art.31 is individual in the sense that it vests in the
person, not in a group of persons.

Not only the establishment of rights as fundamental does not
preclude, provided it is found expedient by the legislator, the
imposition of corresponding obligations for their exercise but the
entrenchment of some of the fundamental rights safeguarded in
Partll of the Constitution such as, the right of social security (Art.9),
présupposes the imposition of obligations for their exercise.

- Part Il of the Constitution does not limit legislative competence
to impose obligations for the promotion of constitutional
objectives that are connected or identified with fundamental
rights, subject always to the reservation that the imposition of an
obligation for their exercise does not neutralize and does not
defeat the individual character of the right, that is, the manner of its
exercise by the individual. The decision of the Supreme Court in
Republic v. Demetriades and Another*** explicitly acknowledges
that a fundamental right may coincide with a legal obligation
making its exercise compulsory whenever this is necessary for the
workability of the institutions of the State, envisaged by the
Constitution. It was decided that the duty imposed by law for the
presence of an accused person at his trial in serious criminal cases,
does not conflict with the individual fundamental right of the
accused to be present at his trial. A fundamental right may coexist
with an obligation to exercise it. Therefore, the accused could, as
of right, be present at his trial in fulfilment of the fundamental rights
safeguarded by the Constitution. At the same time he was bound
to be present at his trial in the interest of the efficacious.

(1982 CLR 33

** Pofcw- v Fhedonka Frens 1198202 C LR 63
IO 2 C LR 289 291204
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administration of justice The conferment of the nght entrenches
the subject against arbitrariness, while the imposition of a duty
safeguards the efficacy of the judicial process. another important
constitutional goal

Likewise obhgatory voting 1s designed to remnforce the
functioning of democracy, an important conshitutional objective
The Constitution lays down that political authonty be returmed by
direct voting on a basis of umversal suffrage* The underlying
premise of democracy 15 the sovereignty of the people The
efficacy of democracy as an institution depends on the degree of
parhicipation of the citizenry in the pohtical choices Democracy
was institutionalized 1in ancient Athens as the polity of unwersal
participation of the citizens in the affairs of the State Inthe modem
State direct participanon of the citizens in the decisionmaking
process 1s impossible Compulsory voting at elections 1s designed
to ensure that political authorty emanates from the people and as
such 15 a safeguard for the sustenance of democracy

The theme of Art 31 1s not the electoral system and in fact this
article does not deal with the form of elections The Constitution
leaves the composition of the electoral law to the ordinary
legislator, subject to certain conditions affecting the qualificatons
for election to political office and the age of the electors** The
Constitution does not predetermine the political choices that
should be offered to the elector The matter is 1in the discretion of
the House of Representahves Consequently, the omussion to
msttutionalize the white ballot as a poltical chowce does not
conflict and s not inconsistent with the provisions of Art 31 or
those of any other article of the Constitution The
nstitutionalization of the white ballot as a choice 1s a pohtical
matter exclusively referable to the competence of the legislative
authonty What Art 31 safeguards and the Constitution viewed in
its totahty 1s the nght of every aibizen to vote at every election and
the unobstructed exercise of this nght achieved by secret ballot an
objective safeguarded by the law*** No overseeing or

* See Articles 39 65 and 86 of the Consutution
** Articles 40,64 95 and 63 of the Canstitution
*** Section 29 of Law 72/79
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supervision of the manner of exerclse of the electoral right s
permissible. The citizen s free to cast his vote In any way he
chooses.

[ conclude that the law under review providing for obligatory
voting is not unconstitutional, Consequently the omission of the
appellant to discharge his electoral obligations, defined by the law,
constitutes the offence for which he was convicted. The appeal is,
therefore, dismissed.

Appeal dismissed.



