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1A [O12OU DEMETRIADES SAWIDES JJ |
TYPOGRAFIK] EKDOTIKI ETERLA «PROCDOS LTD
Appellants-Plainnffs,

v

1 PAVLOS PAVLOU,
2 MAUREEN Q' SULLIVAN,

Respondents-Defendants
{Cnnl Appeal No 7139}

Civil Procedure — Wnit of Summons — Language of — The Crvil Procedure Rules
Order 58, Rule 1 — Wit of Summons, drafted in Greek and served on a
defendant, who was Insh and her mother tongue English — Senace of, rightly
set aside

5 Constitutional Law — Language n judicial proceedings — Constifution Aricles
3 1. 34 and 189 — The Laws and Courts (Text and Proceedings} Law, 1965
{Law &5]/1965) section 4 — Provisians of justified by the Law of Necessity

The mal Judge set aside the service of the wnt of summons on defendant 2
i the action on the ground that as such defendant was Insh and her mother
10 tongue English the writ of summaons should have been drafted, in accordance
with Ord 58, Rule 1* of the Ciwil Pracedure Rules, in Enghieh and not as it was
n fact drafted in the Greeh language

Hence thus appeal In arguing the appeal the appeilants contended that the
said rule Is repugnant to the Constitution **

15 Held, dismissing the appeal (1) The Cwl Procedure Rules, 1954
previously ated as the Rules of Court, 1938, were in force long before the
declaration aof the Independence of Cyprus and embodied the rules to be
followed in all matters conceming the prachce and cwit procedure of the
Court They remained in force by wvirtue of the Rules of Court (Transitonal

20 Provisions) 1960, ssued by the High Court at the ime under Article 163 of the
Constituhon  (Vide Rule 3*** thereof)

* Quoted atp 831
** The relevant Articles of the Constituton, namely Anicles 3 1, 3 4 and 189 are guated at

p 532
*** Quoted at p 532
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{2) Section 4 of Law 51/65 prowides tha! <Notwithstanding the prowsion of
any law and until the enactment of any other law on the matter, any procedure
before any court wall continue to be conducted in any of the languages used
in the courts untl today »

{3) The object of the introduchon of Article 189 of the Constitubon, the
further reasons which led to the need of the enactment of Law 51/65, and the
vahdity of this law have been expounded by the Full Bench of the Supieme
Court m the case of Koumi v Kortan ({[983)1 C L R 856, atpp 859. 860 and
861. In that case the Court considered such law as valid on the basis of the
doctrine of necessity. It follows that this appeal should be dismissed

Appeal disrmussed with costs
Cases referred to

Koumiv Kortan (1983) 1 C LR 856

Appeal.

Appeal by plaintiffs against the order of the District Court of
Nicosia (Emphiedjis, Ag. D J.) dated the 27th March, 1986 (Action
No. 5519/85) setting aside the writ of summons on defendant 2.

C. Emilianides, for the appellants
N. Andreou, for the respondents.

Cur. adv. vult.

A. LOIZOU J.: The judgment of the Court will be delivered by
Mr. Justice Sawvides.

SAVVIDES J.: This is an appeal against an order of the District
Court of Nicosia (Emphiedjis, Ag. D.J.} setting aside the service of
the writ of summaons on defendant 2.

The facts of the case are briefly as follows:-

The appellants on 12.6.1985 issued a writ of summons against
the defendants in Action 5519/85 of the District Court of Nicosia,
claiming £824.- balance of an invoice for work done by appellants
for the defendants. Copy of the writ of summons in Greek was
served on both defendants. Counsel for defendant 2 moved the
Court by application dated 1st November, 1985, to set aside the
service of the writ of summons on such defendant, on the ground
that the writ of summons served on the defendant was in Greek, a
language foreign to the defendant who was Irish and her mother
language was English. The application was based on Order 58,
rule 1 of the Civil Procedure Rules. The leamed trial Judge after
hearing argument on both sides came to the conclusion that in the
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light of the provisions of Order 58, rule 1 of the Civil Procedure
Rules, copy of the writ of summons served in Cyprus on a person
who was neither Greek-speaking nor Turkish-speaking should be
in English.

Counsel for appellants argued that the trial Court misinterpreted
the relevant legislation and the Rules and ignored the express
provisions of the Constitution which are superior to any law or
rules. Therefore, it exercised its discretion wrongly. Counsel
contended that under paragraphs 1 and 4 of Art. 3 of the
Constitution, the official lanquages of the Republic are Greek and
Turkish and, therefore, service upon the respondent of the writ of
summons in Greek was a proper one under the provisions of the
Constitution.

Order 58 of the Civil Procedure Rules deals with the language
used in Court. Rule 1 provides as follows:

«1. Subject to rule 3 of this Order, any document served in
Cyprus shall, if served on a Greek-speaking person, be in
Greek, and if served on a Turkish-speaking person, be in
Turkish, and in all other cases be in English.»

The Civil Procedure Rules, 1954 previously cited as The Rules
of Court, 1938, were in force long before the declaration of the
Independence of Cyprus and embodied the rules to be followed in
all matters concerning the practice and civil procedure of the
Court.

The introduction ef Order 58 was obviously necessitated by the
recognition during the British Rule of the fact of the existence of
the two main languages prevailing in Cyprus and used by the
majority of the population which consisted of members of either of
the two communities of the Island, Greeks and Turks. The English
language was to be used in cases where service was to be effected
on parties who were neither Greek-speaking nor Turkish-
speaking Cypriots but belonged to any other class of people
speaking a foreign language. English was at the time a language
which was mostly spoken by all foreigners and which was the
official language. This was the reason for the provision in the rules
that service of documents on defendants who were neither Greek-
speaking nor Turkish-speaking should be in English.

The said Rules of Court remained in force by virtue of the Rules
of Court {Transitional Provisions) 1960, issued by the High Court
at the time under Article 163 of the Constitution.
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Rule 3 of the 1960 Rules, reads as follows -

«3 Tnpoupévwy Twv hiatdlewv Tou LuvTaypoTog,
TG KATQ TRV apéows Tponyoupévny TG Npépag
avefaptnoiag nuépav  1oxtwv  diabinaoTikog
KQvovIOpOg, Tival BIKQOTIKWY TEAWV KAl 1 &V TOIG
dixactnpiots akolouBouvpévn kot vopw kaBopilopévn
mpakTikA Kal dikovopia (prachce and procedure) Ba
efakoAovBolv va igxvouv péxpis ov TpotrotioinBolv
bia peTaBolig, TpooBikng A Katapyfoews, duvapel
biadikaarikol kavoviopoU kat Ba gppunvetwvTal kai Ha
epappolwvTal peTa TOI00TWY peTaTpoTTwy kab’ o
HETpPOV E£vQI TOUTO GVOYKOIOV TIPOSG CUPHGPPWOoIvV
Tpog Tag diatadeig Tov ZUVTAYPGTOG »

{«Subject to the prowvisions of the Conshtution, any rule of
court, schedule of court fees and the practice and procedure
defined by law and followed in the courts which were in force
on the day preceding the day of independence will continue
to apply until they are amended by alteration addibon or
repeal, on the basis of a rule of court and will be interpreted
and apphed with such changes as far as this 1s necessary for
compliance with the provisions of the Constitutions)

Paragraphs 1 and 4 of Article 3 of the Constitution, read as

follows -

«1 The official languages of the Republic are Greek and
Turkish

4 Judicial proceedings shall be conducted or made and
judgments shall be drawn up in the Greek language 1f the
parties are Greek, in the Turkish language if the parties are
Turkish, and in both the Greek and the Turkish languages if
the parties are Greek and Turkish The official language or
languages to be used for such purposes in all other cases shall
be specified by the Rules of Court made by the High Court
under Article 163.»

Under Article 189 the following provision i1s made -

{Notwithstanding anything in Article 3 contained, for a
penod of five years after the date of the coming into operation
of this Constitution-
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(a) all laws which under Article 188 will continue to be in
force may continue to be in the English language;

{b) the English language may be used in any proceedings
before any Court in the Republic.»

On 9th September 1965, a law entitled the Laws and Courts
(Text and Proceedings) Law, 1965, Law No. 51 of 1965 was
enacted, the preamble of which reads as follows:- -

«Whereas the translation of the text of all the Laws in force
has not become possible until to-day: ~

And whereas in the circumstances the temporary legislative
regulation on certain matters relating to the procedure before
the Courts has become necessary:

Therefore the House of Representatives enacts as follows:»

Under section 3 of the said Law, provision is made authorising
the Attormey-General of the Republic to look into and supervise
the translation of the English text of the laws in force at the coming
into operation of that law and the said laws remained n force until
their translation became possible. Furthermore, under section 4,
the following provision was made:

«4. AvelapmiTws TnS SiaTagews oloudroTe vopou kai
PEXPIS OV Yivn £TTi TOU TrPOKEIPEVOL GAAN VOPOBETIKNA
mpévola Taoa evwmiov  olovdbATroTe  dikaoTnpiou
diadikacia Ba  efakorouvBion va SiefaynTan €1g
olavbrmoTe péxp! TOUdE ev XpRoel eV ToIg BikaaTnpiolg
YAWooav.»

(«Notwithstanding the provision of any law and until the
enactment of any other law on the matter, any procedure
before any court will continue to be conducted in any of the
languages used in the courts until today.»)

The object of the introduction of Article 189 and the further
reasons which led to the need of the enactment of Law 51/65,
have been expounded by the Full Bench of the Supreme Court in
the case of Koumi v. Kortari (1983) 1 C.L.R. 856, at pp. 859, 860 s
where we read the following:-

<[t appears from this latter article that when the Constitution
was being drawn up, its drafters obviously tock cognizance of
the fact that not only the laws, rules and regulations in force at
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the time were written in English, but that the whole legal
system of the then British colony was basically modelled on
and followed the English Legal System - Hence the necessity
to allow some time which they thought would have been
sufficient in the circumstances to be five years for the
necessary changes in the language to be made.
Circumstances proved that they were over optimistic as the
English Common Law is not merely based on rules and
regulations which could be translated but on caselaw as itis to
be found in law reports and commented upon in text-books
and writings that are all written in the English language.
Moreover precedents of forms in judicial proceedings which
are the products of the experience and knowledge of their
drafters based on the caselaw are also written in English. It was
therefore, discovered in 1965 that that was an immense task
which brought about a necessity that had to be faced by some
legislative action so that there would not have followed a
disruption and chaos in the administration of justice. A Law
entited The Laws and Courts (Text and Proceedings) Law,
1965, (Law No. 51 of 1965), was enacted ....»
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The validity of Law 51/65 has been considered by the Full
Bench in Koumi v. Kortari (supra) which held (per A. Loizou, J} at
p. 861 as follows:-

«Having given the matter our best consideration and taking
judicial notice of the existing situation as well as of the
contents of the Preamble highlighting a situation as
ascertained by the Executive and the Legislative and the
magnitude of the task that was to be faced by those
responsible for the translation of the necessary material, we
have come to the conlcusion that this law is valid on the basis
of the doctrine of necessity in view of the necessity that has
arisen and the temporary nature of the law which has been
enacted to meet it.

It may also be pointed out that this Law does not in any way
exclude the use of the Greek or Turkish languages in Court
proceedings and matters relevant thereto and which have in
practice been extensively used, It was therefore, in view of its

provisions wrong to find as irregular the filing of the Statement
of Claim in English.»
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The issue before the Full Bench in the' above case was the
validity of an order of the District Court of Limasso! in Action No.
1564/79 whereby it was ordered that the statement of claim filed
in the above action and drawn up in English should be struck out
and a new statement of claim be filed and delivered in Greek. The
appeal was allowed and the order of the trial Court was set aside.

Bearing in mind the legal position as above and the fact that
Order 58, rule 1 still continues to be in Force, we find that the trial

.Judge was right in reaching his decision and ordering the setting

aside of the service of the writ of summons in Greek on defendant
2 an English-speaking person.

In the result this appeal fails and is hereby dismissed with costs.

Appeal dismissed
with costs.
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