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1987 FEBRUARY 14
[STYLIANIDES ¢

IN THE MATTER OF AN APPLICATION
BY OR ON BEHALF OF MR CHARALAMBOS
THEOPHANOUS ARGYRIDES AGAINST WHOM A RULING
AND/OR AN ORDER COMMITTING HIM FOR TRIAL WERE
MADE BY THE DISTRICT COURT OF NICOSIA(BYHHE
PAPADOPOULOQU, AG D J ) ON THE 10 1.87 FOR

AN ORDER OF CERTIORARI

{Apphcation No 16/87)

Prerogatve orders—Certioran—Error of law apparent on the face of the record—
The error need not go to the junsdiction—What constitutes the «records—
Nature of remedy—Discretronary—Affidanit evidence—In general record
cannot be supplernented thereby

Prerogative orders—Certioran—Order comrmtting an accused for tnal before an
Assize Court—The junsdiction to quash  is now established

Prerogative orders—Constitution, Armicle 155 4—Pnneaiples applicable-—Not
different to those applicable by Enghish Courts—The power, however, does
not extent to matters within the junsdiction of Article 146 of the Constitution

Construction of Statutes—Long title—An aid to construction

Cnmunal Procedure—Preliminary mquiry—The Crrminal Procedure (Temporary
Prouisions) Law 42/74—Secton 3 as amended by section 2 of Law 44/83—
Purpose and effect of said Law—The necessary prerequisites for is
apphicaton—Nature of Judge's discretion thereunder—The discretion i1s not
to hold or not a preliminary inquiry—a matter that 1s entrusted to the
Attorney-General—but whether to commut an accused for tnal before the
Assize Court without holding such an inquiry or not to commit hm—The
discretion should be exercised judicially—Commutting Judge not bound to go
through all the statements of witnesses—It suffices, if he goes through some
of them and is satisfied that there 1s sufficient evidence to commit

Criminal Procedure—Preliminary inquiry—Object of—The Cnminal Procedure
(Temporary Provisions) Law 42/74—It facilitates and shortens committal
proceedings, but it does not take away their basic function, namely to serve
as a safequard of the liberty of the subject and of the ordeal of mal before an
Assize Court unnecessarily

Having obtaned the necessary leave®, the applicant filed the present

*See (1987)1 CLR 23

an
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application for an order of certioran quashing the order of the District Court
of Nicosia in Criminal Case 568/87, whereby he was commutted to trial before
the Assize Court bf Nicosta

The contention of the apphicant 15 that the commithng Judge took her
decusion to commit hin as aforesaid with no evidence on which to base it as
a «short breaks was not sufficient to read the statements of the witnesses,
which had been hled in accordance with Law 42/74 Counsel for the
apphcant argued that as a result the Judge misapplied the law in that she falled
to exercise her judictal power and discretion given to her by the said law

Held, disrussing the application (1) Cerhioran would 1ssue to quash a
decision of a statutory tribunal for an error of law apparent on the face of the
recard, although the error does not go to the junsdichon of the tmbunal The
jurisdichon to quash the commuttal of a person for tnal by an Assize Court s
now established, notwithstanding the statement in Haisbury's Laws of
England, 4th Ed . Vol II, p 860, para 1569 (In re Economides and Others
(1983) 1 CL R 933 at pp 938-939) What constitutes the srecord» has been
analysed by Lord Dennming in R v Northumberland Compensaton Appeal
Tribunal - Ex-parte Shaw [1952] 1 AlIER 122 at p 130

(2} The long hitle of a statute 1s an aid to its construchion 1 he opject of Law
4277415 obwious from the title and s contents [is only substantive prowvisions
are set out in sechon 3* as amended by s 2 of Law 44/83 The Enghsh Law 1s
not of any guidance in the interpretation or application of the said Law Law
42/74 renders inoperative, if certain prerequisites are fulfilled, s 92 of the
Cnminal Procedure Law, Cap 155 for all offences, except those punishable
by death Thus, all provisions relating to the holding of a prelimnary inquiry
{sections 93-1G5 inclusive} are also rendered moperative The controlling
words of section 3 of Law 42/74 are «The Court has power to comerut for trial
without™a preliminary inquiry-any accused persons These-words do not
empower the Court to hold or not a prelminary inquiry the power 1s to
commit without a preliminary inquiry or not to commit The discreton
whether such an inquiry 1s necessary or not was entrusted by the legislator to
the Attomey-General who, under the Constituhon, exercises very wide
powers df quasi-judicial nature

{3) The commttng Judge does not make automatcally or as a matter of
course a committal order Committal proceedings serve as a saleguard of the
iberty of the subject and of the ordeal of standing tnal before the Assize Court
unnecessanly This function of the commutial proceedings was not taken away
by Law 42/74 It facihtates and shortens commmital proceedings. but it does
not take away its basic function

*Quoted at p 39
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(4} The power of the commiting Judge under Law 42/74 should be
exercised judicially, but it 15 not necessary for him to go through all the
statements [tis sufficient \f he goes through some of them and 15 satisfied that
there 1s sufficient evidence to commt

{5) in this case it cannotbe said and it was not argued - that the Judge could
niot have read some or matenal statements, which would enable her to find
sufficient grounds for commntting the applicant Nor has itbeen suggested that
the statements disclose no such grounds For this reason the Court 15 not
satisfied that she rrusapphed Law 42/74 or exercised her discretion i such a
wrong way as to justfy intervention by this Court No apparent error of law
appears or can be deduced from the record

Apphcation dismissed
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Application.

Application for an order of certiorari to bring up and quash the
committal order in Criminal Case No.568/87 whereby the
applicant was committed for trial before the Nicosia Assize Court.

A. Markides with Chr. Triantafyllides, for the applicant.

M. Kyprianou, Senior Counsel of the Republic, for the
respondents. '

Cur. adv. vult.

STYLIANIDES J. read the following decision. On 26th January,
1987, leave was granted to the applicant to move the Court for
certiorari to bring up and quash the committal order in Criminal
Case No.568/87 whereby he was committed for trial before the
Nicosia Assize Court. On the basis of this, the applicant moves the
Court «for an order of certiorari to remove into the Supreme Court
for the purpose of their being quashed the ruling and/or order of
the District Court of Nicosia-relating to the committal of the
applicant for trial before the Assize Court of Nicosia for the
offences as shown in the charge-sheet.»

The power of this Court to issue prerogative orders is set out in
paragraph 4 of Article 155 of the Constitution, and the principles
applicable in the exercise of such jurisdiction are not different to
those applied by the English courts. It does not extend, however,
to matters which are within the jurisdiction of Article 146 -
{Lambrianides v. Michaelides, 23 C.L..R. 49; Attomey-General v.
Christou, 1962 C.L.R. 129; Kyriakides v. Hilimindri, (1963) 2
C.L.R. 171; In re Droushiotis, (1981) 1 C.L.R. 708; Christofi and
Another v. lacovidou, (1986) 1 C.L.R. 236).

Certiorari exists to correct an érror of law where revealed on the
face of an order or decision or irregularity or absence of or excess
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of jurisdiction where shown - (R. v. Northumberiand
Compensation Appeal Tribunal - Exparte Shaw. [{1952] 1 AllE.R.
122).

By the Northumberland case it was held that certiorari would
issue to quash a decision of a statutory tribinal for error of law on
the face of the record although the error did not go to the
jurisdiction of the tribunal. The ressuscitation and readaptation of
certiorari in the Northumberland case means that the supervisory
jurisdiction extends to the sphere from which it was for
considerable time thought to have been excluded. The error for
which certiorari lies has to be apparent on the face of the written
determination of the Court.

The jurisdiction of this Court to make an order to quash by
means of certiorari the committal of a person for trial by an Assize
Court is now established notwithstanding the statement in
Halsbury’s Laws of England, 4th Ed., Vol. 11, p.860, para.1569
- {in re Economides and Others. (1983) 1 C.L R. 933, at pp. 938-
939).

The error of law on which this motion is based, as set out in the
application, is that the learmned District Judge committed the
applicant for trial in excess and/or abuse of her powers and/or
without exercising her discretion and/or judicial power, as
provided by Law No.42/74, as amended.

Certiorari is only available to quash a decision for error of law if

the error appears on the face of the record. What, then, is the
record?

Lord Denning in the Northumberfand case {supra) said at
p-130.-

«It has been said to consist of all those documents which are
kept by the tribunal for a permanent memorial and testimony
of their proceedings: see Blackstone’s Commentaries, vol. lll,
p.24. But it must be noted that, whenever there was any
question as to what should, or should not, be included in the
record of any tribunal, the Court of King's Bench used to
determine it. It did it in this way. When the tribunal sent their
record to the King’s Bench in answer to the writ of certiorari,
this return was examined, and, if it was defective or.
incomplete, it was quashed. It appears that the Court of King's
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‘Bench always insisted that the record should contain, or reci-
te, the document or information which initiated the proceed-
ings and thus gave the tribunal its jurisdiction and also the
document which contained their adjudication. Thus in the old
days the record sent up by the justices had, in the case of a
conviction, to recite the information in its precise terms, and in
the case of an order which had been decided by quarter
sessions by way of appeal, the record had to set out the order
appealed from. The record had also to set out the
adjudication, but it was never necessary to set out the
reasons. Following these cases, 1 think the record must
contain at least the document which initiates the proceedings,
the pleadings, if ‘any, and the adjudication, but not the
evidence, nor the reasons, unless the tribunal chooses to
incorporate them. If the tribunal does state its reasons, and
those reasons are wrong in law, certiorari lies to quash the
decision.»

{See, also, R. v. Patents Appeal Tribunal, ex-parte Baldwin &
Francis Ltd., (19591 1 Q.B.D. 105, and Baldwin & Francis Ltd. v.
Patents Appeal Tribunal, {1959] 2 All E.R. 433).

There is no quarrel what constitutes the record in the present
case.

The record in this case consists of the charge-sheet in Criminal
Case No.568/87 filed in the District Court of Nicosia, the record of
the District Judge and two exhibits, i.e. the consent of the

. Attorney-General and a copy of the statements of witnesses.

Counsel for the applicant submitted that the leared District

Judge had, in application of Law No.42/74, to exercise a double
discretion: (a) whether to proceed with or without a preliminary
inquiry; and {b) if she decided to dispense with a preliminary
inquiry, then to exercise her discretion whether to commit or not,
and this discretion should be exercised if the statements disclosed
sufficient grounds for such committal for trial.

It is the contention of counsel for the applicant that the learned
District Judge misapplied the Law in that she failed to exercise her
judicial power and discretion given to her by Law No.42/74 in
deciding whether to commit the applicant with or without holding
a full preliminary inquiry. She has taken the decision to commit the
applicant for trial with no evidence on which to base it as a short
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break was not sufficient to read the statements. It was not argued
that the statements do not reveal sufficient grounds for committal.

The record of the Judge of 10th January, 1987, reads as
follows:-

«Aikaornpio: AmayyéAAovTan Ol KATNYopieg TToU
QVTIHETOTIZOUV O1 KOTNYOPOUHEVOI GUHGWVO PE TO
TOPGV KATNYORNTAPIO, OE OTTAR KAl KOTQANTITH aird
auToUg yAwooa. O1 iSioir dnAdvouv 6T avredjpBnoav
Kal KGTEVONOaV TIG KOTNYOPIEG TTOL OVTIHETWTICOUV.

Katnyopovoa  Apxri:  TNapouvodlw  éyypogo
cuykardOeon Tng Evripou levikol Eioayyedéwg Tng
Anpokpartiog, Tepi pn avoykaidThTag Siefaywyng
TPOGVOKPICEWS aTNV TTapoloa urdBeon.

AikaoTiipio: H éyypagog ouykardBeon Tng Fevikoo
Bicayyedéws onueiotTal wg Tekp. A,

Karnyopouoa Apxii: NapouvoiGlw emiong avriypago
TOUu ouvOAoU TNG papTupias,” avriypadgo Tng omoiag
Tapédwoa  OfpEPa  OTOUG  KATNYOPOUHEVOUS/OTO
SIKNYOPO TWV KATNYOPOUHEVWV.

Aikaoripto: To cOvoAo TS HapTLPIGS CPEIoUTAI WS
Texp. B.

Zouvny.: BeBawwvopev OTi  eAdBapev  ofjpEpa
avTiypagdo Tou GUVOAOL TNG papTupiag, wg To Teky. B.

Zuvny.: Aev emBupolpev oe autd To oTablo va
avadépopev OTISATTOTE. Emi¢uAdcoope TNV
LVTTEPGOTION pag.

(Metd amé olGvroun &iakomr|, emavapyitel n
diabikagia - Epdaviceig eivar dmwg- kon Tponyov-
pHévawg).

Aikaorriipio: Eipon kavotroinpévn 6T éxouv TnpnBei
o1 Mpoévoieg Tou "ApBpou 3 Tou Nopov 4274, Eipou
errfang kavotrompévny 6T oto Tekpfpio B mepiéxeTal
ETOPKAG  papTupia n  omoia  Bikciohoyei TRV
TAPATTOHPTIH TWV KATNYOPOUHEVWV OE BiKn EVTTIOV TOU
Kakoupytodikeiou, xwpis va tival avaykn va diefaxBei
TTPONYOLHEVIG TIPOaVAKPIO.
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Or karnyopotpevol Tapamépmovrat og bikn evamiov
ToU Kakoupylodikeiou AEUKWGIGS, TO OTTOI0 CUVEPYETOL
ot Zuvedpia TRv 12n lavovapiov, 1987».

«Court: The charges faced by the accused are read in
simple language, which they can understand. The accused
state that they understood the charges which they face.

Officer for the prosecution: | produce the written consent of
the Honourable Attormney-General of the Republic to the
effect that in this case it is not necessary to carry out a
preliminary inquiry.

Court: The written consent of the Attorney-General is
marked Exhibit A.

Officer for the prosecution: | also produce copy of all the
evidence. | have given copy thereof to the accused/their
advocates.

Court: The evidence is marked Exhibit B.

Counsel for the accused- We confirm that we have received
to-day copy of the whole evidence as per Exhibit B,

Counsel for the accused: At this stage we do not wish to say
anything. We reserve our defence.

{After a short break the proceedings are
resumed - Appearances as before).

__ . _ Court:1am satisfied that the provisions of section 3 of Law

42/74 have been complied with. 1 am™also™ satisfied- that----

Exhibit B contains sufficient evidence, justifying the committal
of the accused to trial before the Assize Court, without being
necessary to carry out beforehand a preliminary inquiry.

The accused are committed to trial before the Assize Court
of Nicosia, sitting on the 12.1.87a),

In the affidavit in support of the application for leave, which is
adopted in the affidavit in support of the present motion and is
actually made an exhibit thereto, it is stated that the honourable
dudge interrupted the proceedings for a short period of time that
was not more than 15 to 20 minutes. This part of the affidavit is not
admissible for the simple reason that the error must appear on the
record and the record cannot be in general supplemented by
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affidavit evidence - {R. v. Nat Bell Liquors Ltd., {1922] 2 A.C. 128,
per Lord Sumner, at p.159; Baldwin & Francis Ltd. v. Patents
Appeal Tribunal and Others, [1959] 2 All E.R. 433, per Lord
Tucker, at p.443). This affidavit was not put by consent and this
part of the affidavit will be disregarded for the pumoses of these
proceedings.

Leamed counsel for the respondents submitted that the District
Court under Law No0.42/74 has no power to decide whether to
hold a preliminary inquiry or not; if the requirements prescribed
by the said Law are satisfied, it has power to commit the accused
for trial unless there is no sufficient evidence.

I granted leave without at that stage being necessary to decide
on the validity of the contentions of counsel, the functions of the
committing Court under Section 3 of Law No. 42/74 and whether
the alleged miscompliance occurred, and this in accordance with
. previous authority - (Zenios v. Disciplinary Board, (1978) 1 C.L.R.
382 ,387; In re Economides and Another, (1983) 1 C.L.R.925, at
p.928).

The first question that arises for determination is the functions of
the committing Court. The Criminal Procedure Law, Cap.155,
5.92, provides that a preliminary inquiry shall be held by a Judge
in accordance with the provisions in Sections 93 to 105 (inclusive)
whenever any charge has been brought against any person of an
offence not triable summarily or as to which the Court is of opinion
that it is not suitable to be disposed of by summary trial.

in 1974 The Criminal Procedure {Temporary Provisions) Law,
1974 (No.42 of 1974) was enacted. The long title of a Statute is an
aid to construction (Vacher & Sons, Limited v. London Society of
Compositors, [1913] A.C, 107, at pp. 128-129).

The long title of Law No.42 of 1974 reads:-

«Law providing for certain measures for «5teuk6Auvor Kai
TaxuTépav afrovoufiv Tng Sikaioouvne» (facility and
speedier administration of justice) in criminal cases during the
emergency created in consequence of the Turkish invasion.»

The object of the Law is obvious from the title and its contents.

Its only substantive provisions are set out in 5.3, as amended by 5.2
of Law No.44/83, which reads as follows:-
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«3. Aiapko0ons Tng 10x00g Tou Tepi AikaoTnpiwy
(Mpoowpivai Alatageig) Nopou Tov 1974 kai TTapa Tag
dardateig Tou GpBpou 92 Tov Tepi MNowikAg Aikovopiag
Néuov &g mepimToes adiknudrwv mpoBAemoptvwy

5 uté Tou [Mowikod Kwbdikog fj oloubAmoTe eTépou ev
Iox0f  Nopov, efaipovpévav adiknpdaTwv
Tiwwpovpévwy dia TG TToivig Tou Bavdarou, eav-

(@) © Mevikdg EiIcayyeAeng TNG AnHOKPATIaG TTApao)F

ypamtiy  ovykordBecv mrepi Tng pn

10 aVayKaIdTTOS Bie€oywyns TOIAUTNG
TIPOOVOKPIOEWS " KX

(8) avriypagov Tng karaBécews exdoTou pdpTUPOS
KOTITYopiag Tov omoiov poTiferat va kadéon n
karnyopouoa Apxy, embodn rponyoupévig eig

15 Tov KaTiyopoOpevov fj Tov Siknydpov auvtoo,

10 AikaaTipiov KEkTNTAl efovaiav va TOOATIEPYPN £iG
biknv Gvev wpoavakpicews 010vbATOTE KaTnyopoU-
pevOV.»

{«3. During the continuance in force of the Courts of Justice
20 (Temporary Provisions} Law, 1974, and notwithstanding the
provisions of section 92 of the Criminal Procedure Law, in
cases of offences created by the Criminal Code or any other
Law in force, with the exception of offences punishable with
the death penalty, if-

25 -~ - -(a) the Attomey-General of the Republic gives his written
consent to the effect that it is not necessary to hold a
preliminary inquiry; and

(b} copy of the statement of each prosecution witness, whom
;he prosecution intends to call, is served in advance on
30 the accused or his advocate,

the Court has power to commit for trial without a preliminary
inquiry any accused persons).

The provisions of this Law were to some extent judicially
considered in Constantinides v. The Republic, (1978) 2 C.L.R.
35 337, and In re Economides and Others, (1983) 1 C.L.R.933).

Though the notion of committing without preliminary inquiry
was embodied as early as 1967 in the Criminal Justice Act in
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England, after comparison of the provisions ot the two Laws,  am
of the view that the Cypriot legislator did not follow in any respect
the English Law. The English Law is not of any guidance in the
interpretation or application of our Law, neither is the Magistrates’
Act, 1980.

The opening paragraph of Section 3 lays down that the
operation of this Law and the exercise of the power given to a
Court to commit without preliminary inquiry exists only during the
continuance in force of The Courts of Justice {Temporary
Provisions) Law, 1974 (No.43 of 1974). It renders inoperative, if
certain prerequisites are fulfilled, the provisions of 5.92 of the
Criminal Procedure Law, Cap.155, for all offences except those
punishable by death. Thus, it renders also inoperative all the
provisions regarding the holding of a preliminary inquiry which
are set out in Sections 93-105, inclusive.

The two prerequisites that have to be satisfied are:-

{a) Written consent of the Attorney-General to the effect that it
is not necessary to hold a preliminary inquiry; and,

{b) The service in advance on the accused or his advocate of
copy of the statement of each witness for the prosecution
whom the prosecution intends to call.

The controlling words of the section are: «The Court has power
to commit for trial without a preliminary inquiry any accused
person.» These words do not empower the Court to exercise
discretion whether to hold or not a preliminary inquiry; the power
is to commit without a preliminary inquiry or not to commit. The
discretion whether a preliminary inquiry is necessary or not,
whether the provisions of .92 of Cap.155 should be followed or
the provisions of this Law should be applied, were entrusted by
the legislator to the Attorney-General of the Republic whose
written consent that the holding of a preliminary inquiry is not
necessary, was made a prerequisite for the exercise of the power
given to the Court by this section, The Attomey-General under the
Constitution exercises very wide powers of quasi-judicial nature -
{Article 113 of the Constitution - Xenophontos v. The Republic, 2
R.S.C.C. 89; Police v. Athienitis, (1983) 2 C.L.R. 199).

The committing Judge does not make automatically or as a
matter of course a committal order. The object of the necessity of
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a case going through committal proceedings before trial by the
Assize Court is a safeguard for a citizen to ensure that he cannot be
made to stand his trial without sufficient grounds. It served as a
safeguard of the liberty of the subject and of the ordeal of standing
atrial before the Assize Court unnecessarily - (R. v. Carden, [1879]
5Q.B.D. 1; Atkinson v. U S.A. Government, [1971] A.C. 197, R.
v. Epping & Harlow Justices, [1973] 1 Q.B.D. 433).

This function of the committal proceedings was not taken away
by Law No. 42/74. It facilitated and shortened committal

10 proceedings but it did not take away its basic function.
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In the English Act in certain cases the committing magistrate
«shall commits; under our Law he is vested with power to commit
without preliminary inquiry. Such power should be exercised
judicially. He has to satisfy himself that there are sufficient grounds
for a person to stand his trial. The object of the provision to deliver
copies of the statements of the withesses whom the prosecution
intends to call at the trial is twofold: (a) to enable the commiting
Judge to exercise his discretion; and (b) to inform the accused of
the case that he is due to face.

This being said, I do not find that it is necessary for a District
Judge to go through all the statements in order to exercise such
power. It suffices if he goes through some of the statements and is
satisfied that there is sufficient evidence to commit.

It is upon an applicant who moves the Court for certiorar to

. .. 25 _ satisfy the Court that there is an error of law manifest on the face

of the record.

Before concluding, [ would like to observe that certiorari is a
discretionary remedy. It is not given in futile. As was said in the
case of Christofi v. lacovidou (supra), «certioran is not a writ of
course, yet where the application is by the party aggrieved, it
ought to be treated as ex debito justitiaes - (Regina v. Justices of
Surrey, {1870] L.R. Q.B.D. 466; R. v. Stratford, [1940] 2 K.B. 33).

It was argued that the learned District Judge could not have
read all the statements within the short period that she withdrew to

35 her chambers. It cannot be said, however, validly - and it was not

argued - that she could not have read some or material statements
which would enable her to find that there are sufficient grounds for
committing the accused. Nor has it been suggested that the
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statements disclose no such grounds.

For this reason [ am not satisfied that the committing Judge
misapplied Law No.42/74 or exercised her discretion in such a
wrong way as to justify my intervention, No apparent error of law
appears or can be deduced from the record. 5

| would like to place on record that committing Judges must
adhere strictly to the Law. They have to keep a «speaking» record;
and it would be advisable, though they are not bound to do so, to
go through the statements of the witnesses in their entirety before
they exercise their power under 5.3 of Law N0.42/74, a fact that 10
should be reflected on the record.

For the aforesaid reasons 1 would refuse the application.
Application dismissed. Let there be no order as to costs.

Application dismissed
with no order as to casts. 15
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