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[DEMETRIADES. J.] i

IN THE MATTER OF ARTICLE !44 p
OF THE CONSTITUTION

KYROS DEMOSTHENOUS AND ANOTHER.

Applicants,

THE REPUBLIC OF CYPRUS, THROUGH
THE EDUCATIONAL SERVICE COMMISSION.

Respondents

(Cases Nos. 503/83 and 545/83).

Educarional Officers—Promotions—Non-reconunendation of ap-
plicants by the appropriate Department—~Head of Depart-
ment not in a position to express an opinion as to their
abilities—His decision not to recommend them misdirected
the respondents who, therefore, laboured under a niiscon-
ception of fact.

Administrative Law—Misconception of fact.

The applicants challenge the promotions of the intc-
rested parties to the post of Inspector B Elementary Educa-
tion, which is a first entry and promotion post. The appli- {
cants were not selected because they had not been re-
commended by the appropriate Department. which at the
material time, was headed by rotation, that is for fifteen
days each, by Mr. A. Papadopoulos and Mr. G. Papale-
ontiou, who were both present at the relevant interviews of
the candidates for the post. Mr. A. Papadopoulos gave
evidence before the Court.

The applicants were superior in qualifications and senior
to 2 number of interested parties.

Held, annulling the sub judice promotions: (1) In the

549



Demosthenous and Another v. Republic {19866}

light -of the evidence by Mr. Papadopounlos the conclusion
is :that he was potin a position to express an opinion as
to the .abilities of applicants .and :that his decision not .0
recommend them for promotion misdirected the respon-
dents in reaching their .decision mot to .promo‘e ‘the appli-
cants.

(2) It follows that the respondents laboured under o
misconception of fact, namely that they were not worthy
to be recommended by the -appropriate Department, despile
the fact that they were superior iin :qualifications and senior
to :a number of -the :interested parties.

Sub judice decision annulled.
Costs .against respondents.

Cases referred to:
‘Theodossiou v. The Republic, 2 R.S.C.C.-44:
Georghiou v. The Republic (1983) 3 CL.R. 17.
Recourses.

Recourses .against the decision of the respondents to

promote the interested parties to the post of Inspector B

Elementary Education iin preference and instead of ‘the
.applicants.

A. 8. Angelides, for applicant in Case No. 505/83.
A. Triantafyllides. for applicant in Case No. 545/83.

M. Florentzos, .Senior Counsel of the Republic, for
the respondents.

Cur. adv. vul:.

DeMETRIADES J. read the following judgment. By these
two recourses the applicants challenge the decision of the
respondents by which the interested parties Andreas Poly-
dorou, Lefkios Papanicolaon, Christos Christodoulides and
Klitos Soteriades were promoted to the post of Inspector
B’ Elementary Education as from the 16th September,
1983, instead of them.

330

15

20

25

30



25

30

as

3 C.LR. Demasthenous and Another v. Rapublic Demetriades ..

The applicants and all intercsied part'es were. at the
materia! time, Elementary School teachers holding the pest
of E'ementary Education Headmaster A"

As there were four vacancies in the post of Inspector B’
Elementary Education. the Director-General of the Ministry
of Education, by letter dated the 14th March. 1983, requ-
ested the respondents to proceed with the filitng of the
said posts.

The respondenis are by the Public  Educational Servie:
Law. 1869 (Law 10/69). as later amended. entiusted with
the appointment. promotion and transfer of educationalists.

The. prst of Inspector B® Elementary Education s a first
entry and promotion post.

The applicants base their application on  a numbcer of
legal grounds but their main cause. of complaint is  that the
respondents ‘n choosing the interested parties were actinz
under a misconcepstion of fact in that the recommendations
for their promotion, which were made. to them. were given
by a person or persons who had never come in contact with
the applicants and who knew nnthing of their ahilities and
mertt.

Counse! for the respondents submitted  thar the resp o
dents in reaching their decision are by Law  10/69. o«
amended by the Public Educational Service {Amendment
Law, 1979 (Lav 23/79). bhound to take into copsideration
the “service reports” and the rccommendations of the ap-
propriate Department of Education and that in the  light
of the case-law of this Court the respondents could nnt
casilv circumvent nor upset the recemmendations  that were
given by suclr Department. Tn support of his argnment  he
relied en a number of precedznts of the Supreme Constitu-
tional Court of the Republic and the p-esent Supreme Conit.
Tn particular. he rclied on certain passages from the fol-
lowina cases: Theadossion v. The Republic, 2 RS.C 7. 44,
in which, at p. 48, it was decided:

“In the opinion of the Court the recommendation of
a Head of Denartment or other seninr responsible o
ficer. and especizlly so in cases where specialized
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knowledge and ability are required for the performance
of certain duties, is a most vital consideration which
should weigh with the Public Service Commission in
coming to a decision in a particular case and such re-

~commendation should not be lightly disregarded.”

Georghiou v. The Republic, (1983) 3 C.LR. 17, where
(at pp. 32 - 33} the following are stated:

“These four teachers, however, had the add'tional
advantage over the applicant in that they had been
recommended for promotion, whereas the applicant hat
not been recommended. Irrespective, however, of any
recommendations, once there was not any superiority
of the applicant over them, it was reasonably open to
the Commission to prefer any one of them instead of
the applicant. Therefore, the recourse against them fails.

Though applicant has shown a slght superiority as to
the marks over such interested parties, a difference
of one or two marks in one report, is not such as to
amount t¢ a striking superiority of the app'icant (the
onus of which was upon him) over such interested
parties, as to lead to the annulment of the sub judice
decision (vide Evangelou v. The Republic (supra} and
Panavidou v. The Republic (supra) ).

Before concluding as to whether all cther factors
are more or less equal, I have to consider the recom-
mendations of the Department as they appear in ex-
hibit 2, as well as the results of the interviews, since
these form part of the overall picture of the parties
concerned and they go to the merits of the parties. If
in this respect the interested parties are superior 10
the applicant, then the question of his seniority does
not arise. Certain of such interested parties were re-
commended for promotion and their names were in-
cluded in the list of the persons so recommended

In any case, the recommendation
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is a subjective criterion and one cannot say that ap-
plicant should have been recommended or not
Therefore, special reasons should have been given by
respondent why it chose to promote 16 interested par-
ties who were not recommended for promotion as
aga.nst the 49 who were specially recommended for
promotion out of the 74 in exhibit 2, and who were
not promoted. On account of this, I would say that
with regard to those of the interested parties who were
recommended for promotion, that is interested parties
14, 15, 18. 22, 23, 27, 28, 29, 33, 34, 36, 37, 38,
39, 40 and 41 this factor goes to their credit and,
therefore, all factors are not equal so as to let the seni-
ority of the applicant prevail even though in some cases
such seniority is four years. (Anroniou v. The Republic
(supra) ). With regard however, to interested parties 13,
16, 17, 24, 25, 26, 30. 31, 32 and 35, they were not
amongst those recommended for promotion. There-
fore, such factor does not operate in their favour and
a comparison of those parties with the applicant shows
that all factors are more or less equal. That being so.
cogent reasons should have been given why appli-
cant’s seniority was disregarded. This is addition to
what I have already said, that cogent reasons should
have been given why such parties were preferred to
others recommended for promotion. (See, foannides v.
The Republic (supra)). This goes to the reasoning of
the decision and makes it void for lack of due rea-
soning.”

At the material time the appropriate Department was
headed by rotation, that is for fifteen days each, by Mr.
Papadopoulos and Mr. G. Papaleontiou, who held the post
of General Inspector Elementary Education. This arrange-
ment was made by the Director-General of the Ministry of
Education as the post of Head of Department of Elementary
Education had not been filled after the retirement of M.
Papaxenophontos in July 1982.

After all candidates, including the two applicants, were
interviewed by the respondents in the presence of Mr. Papa-
dopoulos and Mr. Papaleontiou, the two applicants were
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disqualified by the respondenis for promotion on the ground
that they had not been recommended by the appropriate
Department. To this effect see the relevant minutes of the
respondents which are Appendices “ET” attached 1w the
Oppositions in both cases.

With regard to applicant in Case No. 505/83, the res-
pondents found that despitc his superiority in qualifications
over two of those selected and his sentority over three, hec
was not szlected because he was not recommended by the
approriate Department and his performance during  the in-
terview was rated as “average”.

The same reasons were given by the rcspondents in  not
selecting the applicant in Case No. 545/83, with the cx-
ception that his performance during the interview was rated
as “good”. '

From the contents of the said minutcs of the respondents
it is clear that one of the factors that made them decide
against their premotion, although they were superior in
gualifications over two and senior to three of the interesied
parties, was their non-recommendation by the approprate
Department,

In support of his submissicns on this issue  counsel  for
the respondents filed an affidavit sworn by Mr. A. Papadn-
poulos in which he states the following:

«1. Eipar o AievBuvric Anpotiknc ExnaiSeuone, €xw
NPOoWNIKY] YVWOn Twy YeyovoTwy autAz tnce undleong
ko £€xw efounia va npofw ortnv napouca 'Evopkn An-
Awon.

2. Méxpr mic 14 Maiou, 1984, kateiya Tn Bton Tou
MNevikod EmBewpnti AngormikAc Exnaidsuonc. Me Tov
kopro . MNanaheovricu, enlone To6Te Fevikd EmBewpn-
TH Anporikic Eknaidevanc, Bwoape Tic ouoTAoEIC TOU
TupaTéc pac yia TOoUC  UNOWAQIOUS  yIO  NPoaywyn,
ornv Emrpond Exnaildeumikne Ynnpesoior, dnwc o@aive-
Tar agro npaxTikd tng EntponAc  pg nuep.  15.9.1983
(MopdaptTnua "ET’ ornv “Evoraon).

3. Adwgape mic ouotdasic ye 6don  Tc  npoowmikic
HOG YVWOEIC, TIC OQUOTAOEIC KOI anéysic Tov OKelwy
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EmBewpnrav, TIC unnpegiakéc exBéoeic  kar GAa ta
OTOIXEIQ TWV OXETIKWY QGKEAMWV.»

(“1. I am the Director of Eiementary Education, I
have personal knowledge of the facts of this case and
1 am authorised to swear this affidavit.

2. Till the 14th May, 1984, T held the post of Ge-
neral Inspector Elementary Education. Together with
Mr. G. Papaleontiou who was then also a General
Inspector of Elementary Education, we gave the re-
commendations of our Department for the candidates
for promotion, to the Educational Service Commission,
a8 it appears in the minutes of the Commission dated
15.9.1983 (Appendix ‘ZT’ to the Opposition).

(3) We gave the recommendations on the basis of
our personal knowledge, the recommendations and views
of the appropriate Inspectors, the service reports and
all material in the relevant files.”)

After this affidavit was filed, counsel for the applicants
asked that Mr. Papadopoulos be made available for cross-
examination. Mr. Papaleontiou was not asked by any of the
parties to give evidence, either by affidavit or orally.

As Mr. Papadopoulos’ evidence in cross-examination is
a lengthy one, I shall refer only to the gist of it, which can
be summarised as follows:

1. At the material time, i.e. immediately before he was
due to appear before the respondents or when the relevant
posts were advertised, no formal meeting for the exchange
of views, between himself and Mr. Papaleontiou on the
one part and the Inspectors supervising the work of Ele-
mentary School Teachers of ‘the other part, regarding the

qualities of the candidates for the post concerned, was ever
held.

2. As far as he was concerned, he had exchanged views
about the ability of the candidates long before the post were
advertised, at a time that it was not foreseeable when the
posts were to be filled. He further said that at the time the
scheme of service of the post had not been decided, nor
was it known how many posts were to be filled.
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3. The said informal exchange of views took place whilsi
he was travelling with Inspectors in a car. And

4. He had never himself inspected applicant Yiannakou.

Before Mr. Papadopoulos completed his evidence an
affidavit was filed in support of the case of applicant De-
mosthenous, which was sworn by Mr. Theodossios Kary-
das, an Inspector of Elementary Education. In this affidavit
the affiant states that he had knowledge of the services
rendered by this applicant because he was inspecting him
and that Mr. Papadopoulos had never asked him for his
views and recommendations with regard to the promotion
of this applicant.

In view of the fact that Mr. Papadopoulos was not asked
by counsel for respondents whether he had anything to say
in reply to the contents of this affidavit, I take it that they
are correct.

Considering now the evidence given by Mr. Papadopou-
los, I have come to the conclusion that he was not in a po-
sition to express an opinion as to the abilities of the two
applicants and that his decision not to recommend thcm
for promotion misdirected the respondents in reaching their
decision not to promote the two applicants.

In the result, the sub judice decision is annulled on the
ground that the respondents, in taking their decision, acted
under a misconception of fact, namely that the two apph-
cants were not worthy to be recommended by the appro-
priate Department, despite the fact that they were superior
in qualifications and senior to a number of cand‘dates pro-
moted.

In view of my above findings, I do not propose ‘o deal
with the other issues raised in the present cases.

In the circumstances, I feel that it will be proper for me
to make an order that the respondents pay the costs of
the applicants.

Sub judice decision annulied.
Respondents to pay costs.
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