{1988)
1986 November 15

fKourRis. 1]

IN THE MATTER OF ARTICLE 146
OF THE, CONSTITUTION

CHRISTAKIS ROTSIDES,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR,

Respondent,

(Case No. 976/85).

Firearms—Concellation of registration of, on grounds of public
interesi—The Firearms Law 38/74, < 11(3)—Shotgun
found to be a repeater—Cancellation justified.

Recourse for annulment—Hierarchical recourse—The Firearms
Law 38/74, section 33—The hierarchical recourse there-
under is not by way of completion or confirmation of the
decision in question, but by way of review by higher au-
thority—Therefore its existence is no bar to a recourse for
annulment.

Time within which to file a recourse—Letter expressing inten-
tion to cance! registration of shotgun, unless adjustments
of its mechanism are carried out—Second letter informing
applicant of decision to cancel the registration—Not con-
firmatory of first letter—Time did not begin to run as
fram communication. of the first letter.

Recourse  for annulment—Parties— Recourse  directed against
wrong person, that is the Minister of Interior, whereas the
power to take the sub- judice decision was vested and exer-
cised by the Chief of Police—Ground for dismissing the
recourse.

On 26.6.84 the applicant submitted an application for
the registration of =a single barrel- shotgan “Marin
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Goose”. The officer in charge ascertained that it was a
“repéater” and advised the “applicant to' make certain ad-
justments to its mechamsm and brmg it back to check such
adjustments.” The “applicant agreed whereupon a certificate
of registration was.issued to him.

As the apphcam did not brmg, it back for checkm&, the
bohce expert on firearms examined the shotgun and found
that it was a ‘‘repeater” gun, whose import and possessnon
was prohlblled by s. 3(1)3) of the Firearms Law, 38/74

As a result the Chief of Police by letter dated 26.6.85
iiformed the apphcam ‘of the findings of the expert “and
called. upon him to make the necessary adjustments, other-
wise . he would cancel the .certificate of registration.

“As the applicant  did not comply. the Chief of Police
cincelled the registration of the said shotgun fof reasons
of public interest in virtue &f 5. 11(3) of the Firearms Law
3874,

Hence the present recourse. Counsel for the respondents
raised the following preliminary objections, namely that
the. Court has no jurisdiction to try-this case on account
of . applicant’s failure to challenge the decision by a hicrar-
chical recourse -as provided:- in section 33 of Law 38/74,
that the. recourse is out of time as time began to run from
the communication of -the decision' contained in the letter
of 26.6.85, the sub judice decision being confirmatory of
the decision of 26:6.85, and -that the recourse was brought
against the wrong person, namely the Minister of Interior,

It must, also, be noted' that in the course of the
hearing a police expert on ﬁrearms gave evidence to' the
effect that the shotgun in questmn» is. a “repeater”, where-
as the applicant did not call any expert evidence, but relied
on the decision in Christodoulou v. The Republic, 1 R.S.

CIC. 1 in which a “repeating” gun is described.

Held, dismissing the recourse: (1)- The hierarchical Te-
course provided by s. 33 of Law 38/74 is not by way of
confirmation or completion. of the decision in question,
but by way of revnew by higher authority. It follows that
ftis no*bar to'a recourse before this Court,
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(2} The letter of the 26.6.85 merely expresses the in‘en-
tion of the Chief of Police to cance! the registration of the
shotgun in question. The decision to cancel such regisira-
tion was taken on 12.9.85. It follows that the objection
that this recourse is out of time fails.

(3) This recourse fails becausc it is directed against the
wrong person, as by virtue of s. 11(3) of Law 38/74
the power to cancel a certificate of registration in respect
of a gun is vested in the Chief of Police.

(4) The evidence of the Police expert stands uncontra-
dicted. The gun described in Christodoulou, supra is one
of the repeating guns in eXistence and it does not follow
that only guns which are similar to the one described in
that case are repeaters, In the circumstances the Chief
of Police, acting for reasons of public interest, could
cancel the registration in virtue of s. 11(3) of the Firearms
Law 38/74.

(5) The argument' that the Chief of Police should have
revoked the act of registration is untenable as the Law
speaks of cancellation,

Recourse dismissed.
Costs against applicant.

Cases referred to:

Christodoulou v. The Republic, 1 RS.CC. 1;
Pelides v. The Republic and Anocther, 3 RS.CC. 13;

Petroling Ltd, v. The Municipal Committee of Famagusta
(1971) 3 CLR. 420.
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Recourse.

Recourse against the decision of the Chief of Police to
cancel the certificate of registration of applicant’s shotgun

under No. LL 15828,
C. Clerides, for the applicant.

Cl. Theodoulou (Mrs.), Senior Counsel of the Republic,
for the respondent.

Cur. adv. vult,
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Kourris J. read the following judgment. This is a re-
coursc which challenges the validity of the Chief of Police
to cancel the certificate of registration of the shotgun of
the applicant under No. LL 15828.

The applicant on 26th June, 1984, submitted an appli-
cation for the import of a single barrel shotgun “Marlin
Goose” make and an import licence was granted to him.
On the same day he presented the shotgun to the Limassol
Police Station for fegistration and the officer in charge for
the registrations of shotguns having examined the gun he
ascertained that it was a “repeater” and he advised the
applicant to make certain adjusiments to its mechanism so
as to come within the class of shotguns eligible for regis-
tration and bring it back to check if the adjournments have
been effected. The applicant agreed, whereupon the police
officer had issued a certificate of registration under WNo.
LL 15828.

As the applicant did not present the shotgun to the said
police officer for checking purposes the police on 7th May,
1985, found out that the applicant did not effect the re-
quired alterations whereupon the police took the shotgun
to the police expert of firearms who, having examined it
on 2%h May, 1985, ascertained that it was a “repeater”
gun whose import and possession was “prohibited by 5. 3
(I)e) of the Firearms Law 38 of 1974, The Chief
of Police addressed a letter to the applicant dated 26th
June, 1985, informing him of the findings of the firearms
expert and calling upon him to make the necessary adjust-
ments to his gun otherwise he would cancel the certificate of
registration in respect of the shotgun (Appendix I').

As the applicant failed to comply with the directions con-
tained in the letter of 26th June, 1985 the Chief of Police
cancelled the certificate of registration in respect of the said
gunt by virtue of s. 11(3) of the Firearms Law No. 38 of
1974 for reasons of public interest and communicated his
decision to the applicant by letter of same date {Appendix
A).

In respect of this decision the applicant filed the present
recourse maintaining that the decision is contrary to the pro-
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visions of section 3(13(e) of Law 38/74, that no matter
of public interest arises and that since the gun was law-
fully imported and lawfully registered the respondents had
no right to cancel the certificate of registration but to re-
voke the administrative act with regard to the said gun.
Further, counsel for the applicant in his reply to the written
address to the respondents disputed that the shotgun is a
“repeater”.

Counsel for the respondents raised certain preliminary
objections which 1 propose to deal with before entering
into the merits of the case.

The first point is that the Court has no jurisdiction to
try the case because the applicant failed to make a .hierar-
chical recourse as provided under s. 33 of Law 38/74. 1
do not agree with counsel for the applicant because, in the
present case, the hierarchical recourse is not by way of
confirmation or completion of the act or decision in qu-
estion, in which case no recourse is possible to this Court
until such confirmation or completion has taken place. It
is by way of review by higher authority in which case a
provision for such review is not a bar to a recourse before
the Court. See Pelides v. The Republic and Another, 3
RS.C.C, p. 13 which was followed in the case of Perro-
lina Ltd. v. The Municipal Committee of Famagusta (1971)
3 C.L.R. 420.

Another point is that the applicant has no legitimate in-
terest because he failed to file his application within the 75
days period. Counsel alleged that the decision of the Chef
of Police was communicated to the applicant by his letter
of 26th June, 1985 (Appendix N and that in the letter of
12th September, 1985 (Appendix A) the Chief of Police
was merely confirming his decision contained in the letter
of 26th June, 1985. Again, I do not agree with this sub-
mission. A mere perusal of the said letters reveals that
the Chief of Police in his letter of 26th June, 1985, warned
the applicant that he would cancel the certificate of re-
gistration of his shotgun unless the applicant made certain
adjustments to the shotgun. He merely expressed his inten-
tion to cancel the certificate if the applicant did not make
the alterations on his shotgun. TIn the letter, however, of
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12th September, 1985, the Chief of Police decided to can-
cel the certificate of registration because the applicant
failed to make the necessary adjustments to his shotgun.
The relevant part reads as follows:-

. «Xoc nhnpogopd o1 coppwva pe T slouciec nou
pou napéxer 1o apBpo 11(3) Tou Mepi MNupoBodiwv °O-
nAwv Nouou ap. 38 Tou 1974 pue v napoloo akupwvw
via Abyouc Bnpociou  ouu@Epovroc, TO MICTORDINTIKO
EYYPAPRC TOU KUVAYETIKOU ONAOU UE ap. EYYPOAPNAC
AA. 15828, nou eivar eyyeypouévo oTo Gvopd ocace

(I beg to inform you that according to the powers
vested in me by s. 11(3) of the Firearms Law 38/74
I hereby cancel, for reasons of public interest, the
certificate of registration of the shotgun under regis-
tration No. LL. 15828, which is registered in your
name).

Therefore, this point also fails.

The third objection raised is that the recourse was
brought against the wrong person. I agree with counsel
for the applicant on this point because by virtue of s.11(3)
it is the Chief of Police who has power to cancel a
certificate of registration in respect of a gun. It follows,
that the Minister of the Interior could not be made a party
as he has not and could not have exercised any competence
under the section. Therefore, the recourse fails but, I
propose to examine the merits of the case if it were held
that the recourse was brought against the proper party.

The only oral evidence given in this case was the evi-
dence of Police Inspector Sakkadas who is attached to the
Crime Laboratory, Nicosia and he is a Firearms and Am-
munition Identification Expert and this, in view of the fact
that counsel for the applicant in his reply to the written ad-
dress of counsel for the respondents disputed that the shot-
gun:in-question was a repeater. He testified that the gun is
a single-barrel and it is a repeating, but not automatic
shotgun. Two cartridges are loaded in the shotgun one in
the chamber and the other in the magazine. When one
presses the trigger, a cartridge is fired and then one has to
move the bold action system by hand to empty the cham-
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ber and then press the bold action again in order to bring
the cartridge which is in the magazine in the chamber of
the gun and be ready to be fired.

He also said that the mechanism of the said gun is not
the same or substantially the same with other ordinary sin-
gle or double barrel shotguns.

Counsel for the applicant disputed that the gun is a
repeater not by calling expert evidence but relying on the
case of Christodoulou v. Republic, 1 RS.C.C. 1, in which a
repeating gun is described which is different from the shot-
gun in question.

With due respect to counsel for the applicant his con-
tention is untenable because there are various types of re-
peating gunsg and the gun described in the Christodoulou
case is one of the repeating guns in existence. It does not
follow that only guns which are similar as the gun des-
cribed in the Christodowlou case are repeaters. Whether a
gun is repeater or not it depends on the expert evidence
and the only expert evidence before the Court is that of
Police Inspector Sakkadas which stands uncontradicted and
1 accept it and T am satisfied that the gun in question is a
repeating shotgun.

It appears from the narration of the facts hereinabove
that the applicant failed to comply with the letter of the
Chief of Police dated 26th June, 1985, and he kept in his
possession a shotgun whose import and registration was
prohibited by law. In these circumstances, the Chef of
Police, acting for reasons of public interest could cancel the
certificate of registration of the said gun. I am of the view
that the Chief of Police acted in accordance with the law
and not unlawfully as alleged by the applicants and, there-
fore, the decision is not unlawful and contrary to the pro-
visions of s. 11(3) of Law 38/74.

The relevant legal provision empowering the Commander
of Police to cancel the registration of a firearm is section
11(3) of the Firearms Law, 1974 (Law 38/74) which
reads as follows:

«(3) O Apxnyoc Tnc Aoruvopiac, Suvarar ke olov-
dnnore xodvov Bia Adyouc Bnuogiou cuppépovroc va
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akupwon ©0lovBANOTE  moronoinTiIkév eyypagnic OF ey-
ypapou £iBonocIAoEwE €i1C TOV KATOXOV auToy, &M TN
TolIg0Tn & OKuOMOEl O KATOXOC TOU NIGTONOIMNTIKOU O-
¢eider va emorpgwn  ToUTO ndpauta i Tov Apxnyov
ne Aotuvopiac kar edv napoieiyn va apdfn  TolTo
givar évoyoc alikAuaroc ko, eni Tn karadikn Tou, U-
AOKEITAI EIC XpnuaTikiv nowvAv un unepBaivouoav Ttag
exaTév Apac.»

{(“(3) The Commander of Police may at any time
for reasons of public interest cancel any certificate of
registration by written notice to the possessor thereof,
and upon such cancellation the possessor of the cer-
tificate must return it immediately to the Commander
of Police and if he fails to do so he is guilty of an
offence and, upon his conviction, he is subject to a
fine not exceeding one hundred pounds.”)

I do not think that the argument of counsel for the
applicant that the respondents should have revoked the
administrative act can stand because the law speaks of
cancellation of the certificate of repistration.

In view of the above premises the recourse is dismissed
with costs against the applicant. Costs to be assessed by
the Registrar.

Recourse dismissed with costs
against applicant.
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