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IN THE MATTER OF ARTICLE l46
OF THE CONSTITUTION

CHARALAMBOS AVRAAM AND ANOTHER,
Applicants,
v.

THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,

Respondeni.

(Consolidated Cases Nos. 546/84
and 559/84).

Public Officers—Appointments —First entry post —Temporary
government  employees applying  for appointment—Such
applications not equated procedurally or otherwise with can-
didature for promotions—Such employees are not “public
servants” in the sense of section 2 of the Public Service
Law 33/67—Quality of their work may be imparted to
the P.S.C. as an element of their ability—Otherwise the uve-
nies of appointment should be kept as open as possible.

Public Officers—Appointments—First  entry  post—Interview,
performance at—Carries greater weight than if does in
cvases of promotion.

The applicants. who had becn employed for a long time
on a temporary basis as foremen in the Nicosia District
Administration, challenge the appointment of the interested
parties to the post of foreman, which is a first entry post,
on the following grounds, namely failure to follow the
procedure ordained by s. 44 of the Public Service Law
and make the appointments within the legal framework
applicable to promotions and inadequacy of reasoning.

Held, dismissing the recourse: (1) The applicants were
not “public servants” in the sense of section 2 of Law
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33/67, notwithstanding their link with goverament admi-
nistration. Aside from this fact, the post was a first entry
post and the test of appointment is suitability for joining

the service at the particular post. Nothing said in Smyruiey

v. The Republic (1983) 3 C.L.R. 124, cited by counsel for s
the applican's. supports the view that either temporary
officers applying for appointment should be treated as pu-

blic servants or that applications from such persons for
appointment should -be equated procedurally or otherwise
with candidature for promotion. Of course, knowledge 10
gained about the quality of théir work may be imparted
to-the P.S.C. as an eclement of their ability, ‘but otherwisc

the avenues of appointment to such posts must be ‘kept

as open as possible,

(2) The sub judice decision does not .lack due reasoninz. 15
iEvery relevant consideration was taken .into account, The
performance at the interview carries in case.of appointment
‘to a first entry post greater weight than it carries .in a
case .of ;promotion.

Recourse dismissed. 20
No order as to costs.
Cases referrved (10:
Smiyrnios v. The Republic (1983) 3 C.LR, 124;

Maratheviou and  Others ~v. The Republic -(1982) 3
C.LR. 1088; 25

Papantoniou and *Others v. ‘The Republic (1968) 3 CILR.
233;

‘Christoudias v. The Republic (1984) 3 C.L.R. 657.

Recourass.

-‘Recourses against the -decision .of the respondent to ap- 30
rpoint .the ‘interested .parties as foremen in ‘the -District Ad-
‘ministration «in preference and ‘instead of the :applicants.

'E. “Efstatliion with M. Tsangarides, ‘for ‘the applicants.
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M. Florentzos, Senior Counsel of the Republic. for
the respondent.

Cur. adv. vuli.

Piis J. read the following judgment.  The applicants
were employed on a temporary basis as foremen in the Ni-
cosia District Administration. They were remunerated on
an hourly basis. They served in that capacity for long, ap-
plicant Tsangarides since 1964 and applicant Avraam
since 1970.

In 1982 17 posts of foremen were opened and applica-
tions were invited from interested parties. Being a first en-
try post, entry was not confined to those in the service,
though a good number of petsons served, like the appli-
cants. on a temporary basis as foremen. 104 candidates
applied for appointment. The Departmental Committee re-
commended 68 of them as eligible and suitable for appoint-
ment, including the applicants and interested parties. The
recommended candidates were nterviewed by the res-
pondents in the presence of a representative of the Ministry
of Interior, namely, Mr. Kontozis.

At the end of the interviews, Mr. Kontozis passed to the
repondents his views on the performance of the candidates
at the interviews and further apprised them of the assess-
ment of the Ministry respecting the value of the services of
those who had served in their department on a temporary
basis.

After due evaluation of the application of each candi-
date, the assessment made by Mr. Kontozis and lastly their
performance at the interview respondents found that the
interested parties and 13 other candidates were the most
suitable candidates and proceeded to appoint them to the
corresponding number of vacant posts. Two separate
grounds were advanced by the applicants allegedly inva-
lidating the decision—(a) Failure to follow the procedure
ordained by s. 44 of the Public Service Law and make the
appointments within the legal frame work applicable to
promotions, and (b) Inadequacy of reasoning.

In the address of counsel no suggestion was made that
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the applicants were. on the basis of the matenal before the
respondents. in anv way superior te the six interested par-
t'es The pertormance of all siv of them at work and  at
the interviews was rated by Mr. Kontesis us belter  than
that of applicant Tsanguiides: and the svyae is true  with
regard to appticant Avraam as comparcd to interested par-
ties C. Georghiou. A. Damiunes and G Demetriov.  The
rating of the other three interested  parties was equal o
that of Avraam.

Notw:thstanding the hink appheants hed with government
Administraticn,  they were not nublic servants within  ‘he
meoning of the kw (Sce det nitior  of “publ'e servant”™ in
s. 2 of Law 33/67). Aside from th's [act, the post wus
first entry post cad the fest of appomntment 15 suitability for
joining the service of the narticulor poss The case  of
Smyraios v. The Republic()) relicd uovon by the applicants.
carries their cose ne further The velevance of that case les
on the mmportance of seniori*v as a factor for promotion
Nothing said in thar judgment supports the view that either
temporory  officers uprlving  for appointment should be
treated o+ public servants or that applications from  tem-
porary cmployces of  povernment for appo’ntment  should
be equated procedurally or otherwise with cand‘dature o
promotion. Of course, knowledge gained by the appromiate
department of government about the quality of work of up
plicants gained through their temporary service may  legi-
timately be imparted to the P.S.C. s an clement reflecting
on their abil'ry, otherwise the avenues for appo‘ntment to
first entry posts. as often stressed. should be kept as open
as possible in the interest of effective equalily among the
cand'dates(2). The procedure followed was. in mv jude-
ment. the onc envisared by the law and cannot be faulted
for the reqcons suggested bv counsel or for any other
Teason.

Equally unsustainable iv the contention that thé deciston
is defective for lack of due reasoning. Considering the na-
ture of the post. the applicants did have. as minuted in the

M {1883) 3 LR 124
2 Marathevtou and Others v Republic {1982) 3 CLR i0az
Panantomou and Others s Reoublic {(1968Y 3 CLR 233
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decision, regard ‘o cvery rclevanl consideration bear ng on
the <uitability of candidates for apporntment Being a first
entry post, the performance at the 'nterview carried greater
weight compared to the significance of the same factor ror
promotion(1) This ground fails too

! cannot end this judgment withoul expressing conceri
abont the fare of the applicants who linger on, for years it
seemns,  on » temporary appoimntment. Hopefully opportu-
nities will arise ' future to make possible the estoblishment
of a permanent tie with the public scrvice. Security of em-
ployment is an all important consideration for the entrench-
ment of the right to work

In the result both recoutses are dismissed. The decis'on
of the 1espondents with regard to the interested parties s
affirmed in exercise of the powers vested i the Court by
Artic’e 146 4(a) of the Constitution, No arder as to costs,

Recourses dismissed
No order as to costs.

D Christoudias v Repubhic (1984} 3 CLR &57
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