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IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

CHRYSANTHOS KOUDOUNARIS,
Applicant,
v.
THE EDUC'ATIONAL SERVICE COMMISSION,
Respondent.

(Case No. 458/83).

Educarional  Officers—Serving on  probation—Termination  of
appointment—The Public Educational Service Law 10/69
—Section 30(2)—Final decision of 1ermination taken by
Commission  before considering applicant’s representations

5 —Failure to carry out a due inguiry as contemplated by
the said section.

Natural Justice—Right to he heard—Not applicable 1o admi-
nistrative measures taken in the public interest, but only
ta  disciplinary measures—Inefficiency as such of an of-

10 ficer—Not  a disciplinary matter—In the absence of ex-
press provisions to the contrary, no need to afford him
an opportunitv to he heard hefore termination of  his
services.

Administrative Law—Recourse  challenging the validity  of

15 termination of an Educational Officer serving on proba-

tion—Unfavourable postings or transfers in the past alle-

gedly in contravention of Reg. 15 of the Educational Of-

ficers (Teaching Staff) (Appointments, Postings, Transfers,

Promotions and Related Matters) Reg. 1972—Cannot he

20 relied upon as they were not challenged by a recourse
in time.

On the 18.7.83 the respondent decided to inform the
applicant, a teacher on probation in elementary education,
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of its intention to ierminate his services on the ground of
unsatisfactory services and invifed him to make any re-
presentations he would consider necessary till 31.8.83
against such termination.

Apart from the representations, which the applicant
made to the Commission, the applicant, also, wrote to
the President of the Republic, requesting his intervention
m the matter. By letter dated 10.9.83 the President of ths
Republic informed the applicant that after examination of
his case with the Ministry of Education and the Eduoca-
tional Service Commission the termination of applicantl’s
services was inevitable and that the appropriate services
had assured him that a continuous engagement as a replace-
ment will be offered to the applicant till his retirement.

The respondent Commission met on the 4.10.83 and
decided to terminate the probationary appointment of the
applicant as from 1.9.83. Hence the present recourse.

The applicant complained, inter alia, of violations of
Reg. 15 of the Educational Officers (Teaching Staff)
(Appointments, Postings, Transfers, Promotions and Re-
lated Matters) Regulations 1972 in that the Commission
had failed to post the applicant in schools of category A
or B, and of breach of the rules of Natural Justice and
the express provisions of section 30 of the Public Educa-
tional Service Law 10/69 in that the Commission failed
to consider applicant’s representations before taking its
final decision in the matter.

Held, annulling the sub judice decision: (1) Any un-
favourable postings or transfers in violation, as alleged,
of the said Reg. 15 cannot be relied upon by the applicant,
as he could have challenged them by a recourse within
the time limit provided in Article 146.3 of the Constitu-
tion and had failed to do se.

(2) The rules of natural justice do not apply to admi-
nistrative measures taken in the public interest, but to
measures entailing a disciplinary sanction. In the absence
of an express provision to the contrary inefficiency as
such should not be treated as a disciplinary matter and.
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therefore, no opportunity to be heard need be afforded to
the officer concerned. (Pantelidou v. The Republic, 4
R.S.C.C. 100).

(3) In this case there is an express provision in the
5 taw (section 30(2) of Law 10/69) setting out the procedure
under which the appointment of an educalionalist serving
on probation can be terminated, Agting in compliance with
the section the respondent invited the applicant to make
his representations, but, in the light of the material be-
10 fore the Court, the question that arises is whcther ap-
plicant’s representations were in fact taken into consi-
deration at the meeting of the respondent dated 4.10.83
as stated in the relevant minutes.

(4) The letter of the 10.9.83 by the President of the
i5 Republic implies that the decision had been taken be-
fore the respondent met to examine and consider all
relevant  material, inclading applicant’s representations.
It follows that as the respondent manifested its intention
of inevitably tcrminating the appointment before having
20 a meeting to examine the case and consider applicant's
representations as provided by s. 30(2) of Law 10/67,
the opportunity afforded to the applicant to make his
representations was only a pretext to comply with the
law.

25 (5) In the light of the above the conclusion is that
the respondent failed to discharge its duty under .
30(2) of Law 10/69 and failed to carry out a due inguiry,
as contemplated by s. 30(2).

Sub judice decision annulled,
30 No order as to costs.

Cases referred to:

Kazamias v. The Republic (1982) 3 C.LR. 239;
Panteltdou v. The Republic, 4 R.8.C.C. 100:

Rallis v. The Greek Communal Chamber, 5 RS.C.C. 11,
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Recourss.

Recourse against the decision of the respondent to  ter-
minate applicant’s appointment as a teacher in the elemen-
tary education.

N. Papacfstathiou, for the applicant.
R. Vrahimi (Mrs.), for the respondent.

Cur. adv. vulit,

SavviDes J. read the following judgment. The applicant
was, at the material time, a teacher of elementary educa-
tion and till the 1st September, 1983 he was holding the
post of a teacher on probation. He was originally appointed
as a teacher on probation on the lst September, 1959. On
the 1st September, 1963, his services were terminated by
the appropriate authority, having been found as unsatis-
factory. He was re-appointed again on probation as from
the 1st September, 1964, but again his appointment was
terminated on the 1st September, 1965 on the ground of
unsatisfactory grading. During the period as from 1970 to
1979, he was employed at several periods on contract and
on the Ist March, 1979, he was appointed, once again, as
a teacher of elementary education on probation.

On the 26th March, 1981, the respondent Commission
after consideration of the confidential reports concerning
the applicant, decided that his probationary period should
be extended up to the 30th June, 1982, on the ground
that his service proved unsatisfactory.

The respondent Commission considered further the
position of the applicant at its meeting of the 26th Octo-
ber. 1982 and again extended his probationary period until
the 1st March, 1983, for the same reason.

On the 18th July, 1983, the respondent met once again
10 examine the position of the applicant and decided to
inform him of its intention to terminate his services on the
basis of section 30 of the Public Educational Service Law,
on the ground of unsatisfactory service and invite him to
make any representations he would consider necessary till
31.8.1983, against such termination.
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A letter communicating the above decision was sent to
the applicant on the 19th July, 1983 (blue 121 in exhibit
1 ‘C". It emanates from the letter sent by the respondent
that the report of the Inspector which was considered by
the respondent and mentioned in its minutes of the 18th
Tuly, 1983, was brought to the notice of the applicant who,
in making his represcntations against the termination of
his services made reference to such report and gave certain
explanations concerning the unfavourable comments about
h'm contained in such report.

From what appears in exhibit 1 ‘C’. the applicant by
letter dated the 26th August, 1983, addressed to the Pre-
sident of the Republic, requested him to intervene in the
matter and prevent the termination of his services. The
President of the Republic replied to him by letter dated
the 10th September, 1983, as follows:

«0 MNpéedpoc tnc Anuokparice k. Znipoc Kunpta-
vol, nApe To ypduua oac Tnc 26nc Auyouotou 1983
Kal onueiwae d0a avaiépere OXETIKA pe TO gnayyeh-
vanikd oac npoBinua.

Mou £8woe obnyiec va gac nAnpopopriow 6T KO-
Toniv eEétaone Tou Bépatoc oac pE  To Ynoupyeio
Noadeioc xar v Emrtponi  Exnodeumivhc Ynnpeoiac,
O TEPUHATIOUOC TNC unapeciac oac cival avandpeukTog
aro napdv oTadio. Or appddiec Ynnpeoiee oOpwe TOV
gxouv BiaBeBaiwoer 6m Ba ocac npoogépeTal guvexhic
anagyoAnon  wc avmKaTaoTatn uEypr TNS aeunnpg-
Tnonc oac.

AaBiBdZw Touc yaipeTiopolc Tou [MooéSpou.»
The English translation reads:

(*The President of the Republic Mr. Spyros Kypri-
anou received your letter of the 26th August. 1983
and noted what is mentioned about your professional
problem,

He instructed me to inform you that after the exa-
mination of your case with the Ministry of Education
and the Educational Service Commission, the termina-
tion of your services is inevitable at the present stage.
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The appropriate services. however. have assured him
that a continuous engagement as a replacement will be
offered to you till your retirement.

1 convey the greetings of the President.™)

The reason that I make reference to the above corres-
pondence is because counsel for the applicant in his ad-
dress made extensive reference to it in support of his argu-
ment that there had been violation of the rules of natural
justice in that the respondent had made up its mind to ter-
minate finally the services of the applcant before hearing
any explanation from him.

The respondent Commission met on the 4th October,
1983 and decided to terminate the probationary appoint-
ment of the applicant as from the 1st Scptember, 1983.
The minutes of the respondent, in this respect, read as
follows:

“Koudounaris Chrysanthos (P 3042}, teacher.

On 18.7.83. the Commission bearing in mind the
service reports submitted concerning the above teacher
as well as the suggestions of the relevant Director of
Education decided on the basis of section 30 of the
Public Educational Service Laws 1969-1979, to
inform him that it intended to terminate his appoint-
ment due to unsatisfactory service and to invite him
to make any representations he wished against the
termination of his appointment.

In fact the teacher submitted to the Commission a
letter dated 25.8.1983 (see pages 120-112 in File
P 3042/2).

The Commission having studied the material in
the file of the teacher and having taken into considera-
tion the service reports. the opinion of the relevant
Director of Education, and what is contained in his
letter, decided on the basis of the provisions of the
Law to terminate his probationary appointment as
from 1.9.1983".
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As a result, applicant filed the present recourse praying
for -

(a) Declaration of the Court that the act and/or
decision of the respondent to terminatec his appoint-
ment as a teacher as from 1.9.1983 which was com-
municated to him by letter of the respondent dated
5.10.1983 is null and void and of no legal effect.

(b) Further and/or in the altermative, & declaration
of the Court that the refusal and/or omission of the
respondent to confirm the appointment of the appli-
cant in the post of a teacher is null and void and of
no legal effect.

In expounding on the grounds of law set out in the
application, counsel for the applicant argued, by his written
address, that the respondent acted in breach of the rules of
natural justice and the express provisions of section 30 of
the Public Educational Service Law (Law 10/69) by failing
to consider the representations of the applicant against the
termination of his appointment before taking its final de-
cision on the matter. The intention of the respondent, in
counsel’s submission, to terminate the applicant’s appoint-
ment, had already been expressed before the applicant was
asked to make his representations and in any event before
the meeting of the 4th October, 1983, when the representa-
tions of the applicant were allegedly examined. This is cvi-
dent, in counsel’s submission, from the contents of the letter
of the Pres‘dent of the Republic to the applicant, which was
obviously written on information supplied by the respondent
and the Ministry of Education long before the meeting of
the 4th October, when the sub judice decision was taken.

Counsel also submitted that the respondent acted in vio-
lation of Regulation 15 of the Educational Officers (Teach-
ing Staff}) (Appointments, Postings, Transfers, Promotions
and Collateral Matters) Regulations of 1972, as it failed to
post the applicant in schools of category A or B and he
was serving always in category C schools.

Counsel further contended that the inspections of the
applicant by the Inspectors were not properly made, that
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there was failure on the part of the Inspectors to render to
hitt any possible assistance as provided by Reguiation 7(2)
of the Educational Officers (Inspection and Evaiuation) Re-
culations of !976 and the unfavourable comments con-
tained in the said reports were not brought to his know-
ledge, in violation of regulations 21(2) and 15 of the same
Regulations.

Counsel concluded by submitting that bearing in mind
the fact that the termination of services is the most severe
sanction that can be imposcd on an educationalist. the res-
pondent should have afforded him the opporiunity to offer
explanations and be heard in the matter and it should have
considered the possibility of imposing any less severe san-
ction and in any event jt failed to give any reasons for
failing to do so.

Counsel for the respondent, on the other hand, contended
that the sub judice decision was properly taken and the
inefficiency of the applicant was manifested by the material
in the file.

Concerning the alleged breach of Regulation 15, counsel
argued that the provisions of the said regulation are not
mandatory and that they apply only in the case of first
appo‘ntment. In any event, counsel submitted, the applicant
had accepted those postings or transfers without protest
and he cannot challenge them now, after the lapse of con-
siderable time.

In dealing with the alleged violation of the rules of
natural justice, counsel for the respondent, submitted that
the respondent acted in full compliance with section 30(2)
of Law 10/69 by informing the applicant of its intention
to terminatc his appointment and affording him the oppor-
tunity to make his representations against such termination.
The representations were made in writing, and the Com-
mission before reaching the sub judice decision took into
consideration his representations as well as all relevant
material before it.

Concerning the letter of the President of the Republic
of the 10th September, 1983, counsel for the respondent
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submitted that, such letter is of an infoimatory character
and .is not of an executory nature as it emanates from an
organ wiich is not competeni under the law to make e
appointment of the applicant petinaneni. Thercfore, what-
ever is mentioned in such letter, cunnot be relied upon in
support of the ~ccourse, us it lacks an excculory chaiacler
likely to affect the positica oi the applicani. Furthermo:c,
it should be iaken into consideration that such letivr was
written on thie {0th  Septemver, 983, and that by that
time the respendent had already before it ail necessay
materiu] concerning the apphcant and, thereiore, & could
pre-judge its decision;  but there was nothing o prevent
the respondent when it met on the 4th of October 1983,
to take a positive or negaiive decision on the matter.

I agice with counse! for the respondent that the con-
tentions o the appiicuni that there bas been a violalion
of Regulation 15 of the Educational Officers (Tcaching
Staff) (Appointmenis, Postings, Transfers, Promotions and
Coilateral Mauess) Regulations. 1972, cannot be relied
upon in support of this recourse, as any unfavourabic
postings or transfers of the applicani, as alleged by him,
could have been challenged within the iime limits  pres-
cribed by Arrcle 146.3 of the Censlitution, and not ad
infinitum. The applicant never challenged suck postings
or {-apsfers in time and he cannot now complain
about violntions of section 15, which took place in the
past and were not challenged in time.

Befere, hcowever, dealing with the other issues posing
for consideraticn in this case. I find it necessary to exa-
mine the content'on of the applicant concerning any vio-
lation of the riiles of natural justice or the provisions of
section 30 whick entitle him to make written representa-
tione

The principles as to the application of the rules of na-
tural justicc have been expounded my me at length in the
case of Kazemins v. The Republic (1982 3 C.L.R. 239,
and T f'nd it unnecessary to repeat them once again. In
Kazamias case, reference is made to a series of cases de-
cided by this Court and by the Supreme Constitutional
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Court as to the application of the rules of natural justice,
and the result of their violation, in which a distinction 1is
drawn between administrative measures taken in the pu-
blic interest and measures entailing a disciplinary san-
ction. It is abundantly clear that in the latter case the
appropriate authority is bound under the rules of natural
justice and, in particular, the principle of audi alferam
partem to afford the opportunity to the person affected, to
be heard either orally or by making his written represen-
tations concerning the accusations against him.

Reference is made in Kazamias case and in most of the
cases referred to therein to the dicta in the early case of
the Supreme Constitutional Court, Maro Pantelidou and
The Republic of Cyprus, 4 RS.C.C. 100 in which, at pp.
105, 106, we read the following:

“It should, at this stage, be made abundantly clear
that, in the absence of express provision to the con-
trary, inefficiency, as such, should not be treated as
a disciplinary matter and, therefore, no opportunity to
be heard need be afforded to the officer concerned
before his services are terminated or other action is
taken against him for inefficiency; though this, of
course, does not absolve the Commission of the duty
to make a full examination of all relevant facts be-
fore coming to a decision in the matter, as in all
other instances of discretionary competence.”

The above case was followed in Stavros Rallis and The
Greek Communal Chamber, 5 RS.C.C. 11 in which, at
page 16, it was held:-

“In order to determine this issue, the nature of the
termination of the services of applicant has to be
examined with a view to ascertaining whether or not
it was disciplinary. One of the grounds for the said
termination was the fact that applicant’s level of
work was very low. That is clearly not a disciplinary

ground (vide Maro N. Pantelidou and the Republic

(Public Service Commission), 4 RS.C.C. p. 100.”

Though as it emanates from the above authorities in-
efficiency as such should not in the absence of express pro-
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vision to the contrary be treated as a disciplinary matter
entitling a person to be afforded the opportunity to be
heard, in the present case there is express provision under
section 30 of the Educational Service Law, 1969 (Law
10/69) and in particular sub-section (2) which sets out
the procedure under which the appointment of an educa-
tionalist serving on probation can be terminated. Ac-
cording to such provision, notice should be given to the
educationalist concerned of the intention of the Educa-
tional Service Commission to terminate his appointment,
setting out the reasons for it and the E.S.C., should in-
vite him to make any representations he wishes against
the termination of his service, which the E.S.C. has to
examine before taking a final decision for either termi-
nating his appointment or extending his probationary pe-
riod for a period not exceeding two years as the case
may be.

In the present case the respondent acting in compliance
with sub-section (2) of section 30 informed the applicant
by letter dated the 19th July, 1983, of its intention to
terminate his services, on the ground that they were un-
satisfactory and invited him to make any representations
against such termination till 31.8.1983. The applicant
made his written representations against the termination of
his services by letter dated the 25th August, 1983. From
what emanates from the material before me, the respondent
Commission met on the 4th October, 1983, to consider the
representations of the applicant and take its decision whether
to terminate his services or not. According to the minutes
of such meeting, the respondent studied the material in the
file of the applicant and having taken into consideration his
service reports, the opinion of the Director of Education and
also the representations contained in his letter of the 25th
August, 1983, decided to terminate his probationary appoint-
ment as from the 1st September, 1983.

The question which poses for consideration, in the light
of all material before me, is whether the respondent before
taking its decision did in fact take into consideration the
representations of the applicant and attached due weight on
them. From what appears in the letter of the President of
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the Republic dated the 10th September, 1983, which was
sent to the applicant, the E.5.C. in response to an inquiry
from the President of the Republic, informed him that its
decision to terminate the appointment of the applicant was
inevitable and assured him that instead a continuous ap-
pointment as a replacement would be offered to the appli-
cant til! his retirement. This implies that the decision had
already been taken before the respondent met to examine
and consider all relevant material and the representations
contained in the 'etter of the applicant.

I find myself unable to accept the explanation of counsci
for the respondent that in informing the President about its
final intention to terminate the service of the applicant the
respondent Commission had already considered the appli-
cant’s representations and decided on the matter. as such
contention is not supported by the material before me. On
the centrary. from the material before me, it clearly ema-
nates that such decision was taken by the respondent on the
4th October when it stud'ed the representations of the ap-
plicant together with all other material before it and reached
the sub judice decision. Therefore, bearing in mind the fact
that the respondent manifested its intention of inevitably
terminating the service of the applicant ULefore having a
meeting to examine the case and consider the representa-
tions of the applicant as provided by scction 30(2) of Law
10/1969, the opportunity afforded to him to make such
representations, was onlv a pretext to comply with the
law. If the respondent had not in fact formed such inten-
tion, it should have informed the President of the Republic
that the matter was still under consideraiion and a deci-
sion was to be taken at a future meeting and not that the
termination of the applicant’s service was inevitatble, and
that »n offer was to be made to him of a continuous en-
gagement as a replacement till his retirement.

I, therefore, have come to the conclusion that the res-
pondent failed to discharge its duties under sub-section
(2) of section 30 and it expressed its final intention of
terminating the service of the applicant before holding a
meeting to cons‘der his representations on the matter. As
a result-it failed to carry out a due inguiry in the matter,
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as contemplated by section 30(2) of Law 10/69.
I, therefore, find that the sub judice decision has to be

annulled on this ground. Having reached such conclusion,

I find it unnecessary to deal with the other matters raised
in the recourse.

In the resuit, the sub judice decision is annulled, but
in the circumstances T make no erder for costs.

Sub judice decision annulled.
Neo order as to costs.
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