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IN THE MATTER OF ARTICLE 146
OFF THE CONST{TUTION

GEORGHIOS KYRIACOU MOUSKA.
Applicant,
v.

1. THE IMPROVEMENT BOARD OF
PARALIMNI,
2. THE REPUBLIC OF CYPRUS, THROUGH
(a) THE MINISTER OF INTERIOR,
(b) THE DISTRICT OFFICER OF FAMAGUSTA,

Respondents.

{Case No. 229/81).

Streets and' Buildings—Building permit—Foreshore  protection
zone—Application for relaxation by the Council of Mini-
sters turned down by respondemts }—The Foreshore Pro-
tection lLaw, Cap. 59 as amended by Laws 22[61, 17/64,

5 8/72 and 52/75, Section 5A and the proviso to subsection
(2) of section 5A—The rwo prerequisites that have to be
satisfied by virtue of the proviso so that a case may be
submitted by the appropriate authority to the Council of
Ministers are that the case should be an exceptional one

10 and that public interest requires the issue of the authori-
sation bv the Council of Ministers—Public interest,
meaning of—The proviso introduces the exception, not the
rule—Purpose of rule—The burden of proof that a case
satisfies the two said prerequisites is on the applicant—

15 Absence of. specific reference to the two prerequisites—In
the- circumstances not a ground of annulment, because
the reasoning of the. sub. judice decision makes, it clear
under- whiclh provision of the law: the application was made
and- examined:,

20  Constitutional: Law--—-'R:'ght. to, property—Constitution, Article-
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23  and Article 23 3—Foreshore proteciion-—Notification
under the Foreshore Protection Law, Cap 359 as amended
by Laws 22/61, 17/64, 8{72 and 5275 affecting four
and a half donums of applicant'’s plot of land, which 1 of
a total extent of abonr 7 donums—Amounts to restrictios
or limitation within the ambit of Article 23.3 and not 1o
deprivation of applcant’s right of ownership

The applicant 1s the owner of a plot of land of an
exteni of about 7 donums at' Paralimni; part of the sad
plot of an extent of about fow and a half donums s
within a foreshore protection zone

The applicant applhed toit a relaxation by the Council
of Ministers in order that the appropriate Authority be
enabled to issue to him a building permw  for the con-
struction of a hotel on the said plot. part of which would
extend inlo the said zone.

Respondents | agreed with the views expressed by the
Department of Town Planning and Housing, namely that
the relaxation should not be granted as it 1s m  respect
of a sandy beach, which has suffered also ecroston.® and.
consequently. turned down the application

Hence the present iecourse. Counsel for the applicant
argued, inter alia, that the sub judce decimion offends
public interest in that by reason of the construchion of o
luxury ho'el the foreshore will be beautified the flow of
tourists will be increased, foreign exchange will he im-
ported, public revenue will be increased and many un-
employed will find employment

Held, dismissing the 1ecourse: (1) 1t is obvious that the
applicant asked for a relaxation by the Council of Mi-
nisters under the provision of section SA** of Cap 59.
as amended by the aforesaid laws

(2) As it 15 clear from the wording of the proviso ‘o
subsection 2 of section 5A two prerequisites have to be
satisfied for the appropriate Authority to submut to the
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* The relevant letter of the Department s quoted at pp 1891-1892
post
*#* This section 15 auoted at pp 1892-1894 post
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Council of Ministers a case so that the latter in its ab-
solute  discretion may authorise such authority 1o issue
a building permit for the erection of any building within
the foreshore protection zone. The first prerequisite is
that the case should be an exceptional one. The second
that it is in the poblic interest to give such authorisation.

(3) The absence of any specific rcference to both or
cither of the <caid prerequisites in the minutes of the
respondents, in the letter of the Depariment of Town
Planning and Housing and in applicant’s application, does
not mean that the application was submitted independently
of the said proviso or that respondents | examined it
without bearing in mind the requirement of such proviso.
The aggregate effect of the component parts of the
reasoning of the sub judice decision makes it abundantly
clear under which provision of the law the application was
hoth made and examined. '

(4) The burden of proof that the case satisfies the
aforesaid two prerequisi'es is on the applicant.

{5) As regards the argumen! that “public interest” was
offended by the sub judice decision one should not forget
that the proviso introduces the exception for exceptional
cases and not the rule. The purpose of the rule is to pro-
tect or conserve the character and amenities of any fore-
shore or the public use and enjoyment thereof or the
access to the public thereto. Tt is only when overriding
reasons exist that outweigh these considerations that an
authority can be satisfied that it is a case coming within
the proviso.

(6) The right of ownership safeguarded by Article 23
of the Constitution is not an unlimited one, but subject
1o restrictions or limitations as provided by paragraph 3
of Article 23. These can be no doubt that the Notification
affecting applicant’s property does not amount to depri-
vation, but only 1o a restriction and limitation within the
ambit of Article 23.3.

Recourse dismissed.
No order as to costs,
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Recourse.

Recousse against the refusal of the respondents to give
applicant a relaxation in order that the Appropriate Abp-
thority be enabled to issue a building permit to applicant
for the construction of a hotel orn his property at Para-
limni. :

M. Montanios, for the applicant.
N. Economou, for respondent 1,
A. Vassiliades, for respondents 2.

Cur. adv. vull.

A. Loizou J. read the following judgment. By the pre-
sent recourse the applicant seeks a declaration of the Court
that thc decision of the respondents refusing his -applica-
tion to be given relaxation by the Council of Ministers in
order that the Appropriate Authority be enabled to issue
to him a building permit for the construction of a hotel on
plot 644/2/1 sheet/plan 43/8/E31 at Paralimni, part of
which wou!d extend into the foreshore protection zone and
which decision is contained in the letter of the District
Officer of Famagusta dated 11th April 1981, is null and void
and of no effect whatsoever.

The facts of the case are briefly these. The applicant is
the registered owner of the aforementioned property which
is of an extent of about seven donums out of which ap-
proximately four and a half donums are within the
said zone. By letter dated the 10th November 1980. the
applicant asked that relaxation be granted to him by the
Council of Ministers so that the respondents 1, in their
capacity as the appropriate Authority issue to him a
building permit for a hotel to be constructed on the said
property in such a way that part of it would be allowed
to be built within the foreshore protection zone.

In a letter of the architect of the applicant dated the

26th. November 1980. (exhibit 1, blues 14-15) jt was.

contended: that the imposed. foreshore protection line
rendered the land in. question unsuitable: for any develop-
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ment in spite of its gross land area amounting to seven
donums, four and a half of which were within the  said
zone and he asked that the protection line be rsconsidered
as indicated on the attached thercto L.R.O. plans.

By letter dated the 16th April, 1981 {exhibit 1, blue 18},
the District Officer Famagusta informed the applicant that
his applicaticn was cxamined by the appropriate Au-
thority and was refused on the ground that it did not serve
the public interest as the foreshore was sandy and suffered
erosion and any construction within the foreshore protection
zone would have damaging consequences to the natural en-
vircnment. He further advised him to subm’t amended
plans for building ountside the foreshore protection zone.

The minutes of the meeting of respondents 1, dated 7th
Aprit 1981 (exhibit 1, blue 17} at which the sub judice de-
cision was taken read as follows:

“4, Case of Georghios Kyriakou Mouska, File No.
B. 640/80. The case for the relaxat'on of the provi-
sions of Administrative Order 98/73 and con-
strtuction of part of the building with'n the foreshore
protection zone was discussed, and it was stressed
that the Council agrees with the views of the Depart-
ment of Town Planning and Hous'ng, that is that the
relaxation should not be granted as it is in respect of
n =andy beach which has suffered also erosion. More-
over it was decided to invite the applicant to amend
his plan.”

The relevant views of the Department referred to ure
contained in their letter of the 13th February 1981, which
reads as follows.

“This Department does not agree with the granting
of the relaxation applied for, for the following rea-
sons:

(a) The distance of the line of the foreshore pro-
tection from the sea as marked on the Survery
lans is about 250 feet as approximately it is
also in the neighbouring plots. In reality the
distance is smaller because the foreshore has
been eroded.
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(b) The foreshore in the area is sandy and it 1s
the only locality in the free area of Famagusta
which has -many common characteristics with the
beach of the town of Famagusta and because
of that any contruction on the foreshore pro-
tection zone will have damaging consequences
to the environment (erosion, buildings very near
the sea etc).

(c) In the adjacent plot 644 there is built the “Sun-
tise” hotel for which no relaxation was recom-
mended by this Department.”

The applicant was obviously asking for a relaxation by
the Council of Ministers under the provision of section 5A
of the Foreshore Protection Law, Cap. 59 as amended by
Laws 22/61. 17/64, 8/72 and 52/75 (hereinafter to be
referred to as the Law), so that part of the hotel intended
to be built on his aforementioned property, would trans-
gress into the foreshore protection zone.

Before proceeding therefore further 1 find opportune
to set out in full section 5A of the Law which reads:

<BbA.- {1) To Ynoupyikov ZuuBolhov dSOvorar, mm -
TAOS! opuodiac apxnc A aMwe, eni Tw TEAs npooro-
giac N SaTnPACEWC TOU YXOPOKTAROGC Kai avEéCEwY oI
aodrinote napadiac. A Tne Gnpooiac xpAoswe ko o-
noAalosws TAUTNC fi TAC UNG TOU KOWOU nNPOCEyYige-
wc Tne, da MNvworonoifoswe, dnuogieuopévne v TN
emofuw eenpepld: e Anuokparioc. va kaBopidn o
avdhnoTe nepioyAv Tnc nopolhiag 1] sponTopévy NG
napaiAiac, evrdéc TG conoiac oudepia oikodopR olou-
onnoTte sibouc Ba aveyeiperal.

(2) AveEgpriiwe navrée ev Tw nepi PuBpicewe O-
duwv kar Owodopdyv Nopw S:ahapBavoupévou, and Trc
onuooieloewe  [vworonomoswe  Buvope: Tou =dogiou
(1) Tou napdvroc apBpou, xar perd TadTnv  oudspia
ddeia dia Tnv avéyepoiv oiaodAnote oikoBopAC EVTOC
e neproxAe Tne kaBopioBetonc ev Tn TvwoTtonoifos,
duvaper Tou onBévroc Nouou, Ba ekdidnrar und Tng
apuodiac apxnic:

1892

{0

15

20

25

30



15

20

25

30

3

C.LR. Mouska v. lrapr. Board, Paraiimni A. Leizou J.

Notcitan 61 edv eic oiavdbnnote cslaipemikiv  nepi-
nTwoly n apuodia apxfi wavonondi 6m 1o dnuodo.ov
oupgiépov anaitei Tnv £kbooiv adeiac & avéyepov
owobopnc, Sovarar va unoBéin v ToiouTRV AEpInTw-
oiv gic 1o Ynoupyikdov ZupBovAhiov, To onoiov, KaToO-
niv peAétnce autic SUvatai, KAata TNy andiutov kpiow
tou, va efouociodotion v appodiav apxfiv  Onwag
aveEaprAiTwe T wa eipnvan dnuooeubeione MNvworo-
nofoewes, exkdwon Tolaltnv adelav xal und TowoUTOUR
opouc we To Ynoupyikdév ZupBovAiwov Ba  Bewprion
OXOnigov.

(3) Eav xaB' ociovbnnore Ttponov nBehe npoklYei
ouciwdne Znpia eic Bdpoc BiokTRoiae Tivee guveneia
™G eQappoyAC Twv Apovolbv Tou napdvrog apbpou,
n apuodia apxn Séov va karaBaiin Bdikaiac anodnpi-
woeic AapBavopivwv un’ Syiv SAwV TWV NEPIOTATIKWV
™S NERINTWOEWC. »

And in English it reads:-

“3A-(1) The Council of Ministers may, on the
application of an appropriate authority or otherwise,
for the purpose of protecting or conserving the cha-
racter and amenities of any foreshore, or the public
use and enjoyment thereof, or the access of the public
thereto, by Notification published in the official Ga-
zette of the Republic, declare any area within which
no building of any kind shail be erected,

(2) Notwithstanding anything contained in the
Streets and Buildings Regulation Law, as from the
publication of Notification under sub-section (1) of
this section and thereafter, no permit for the erection
of any building within the area specified in the
Notification under the said Law, shall be issued by
the appropriate authority:

Provided that where in any exceptional case the
appropriate authority shall be satisfied that it is in
the public interest to issue a permit for the erection
of a building, it may submit such case to the Council
of Ministers which may, after considering same, in
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its absolute discretion, auihorise the approprialc au-
thority, notwithstanding the prior publication cf the
aforesaid Notification, to issue such permit, on such
terms and conditions as the Council of Ministers may
deem fit.

(3) If zny substantial damage shouid be occasioned
in any manner 1o any propeity in consequence of the
application of the provisions of this section, the ap-
propriate  authority shall pay just compensation.
having regard to all the circumstances of the case.”

The Notification referred to in  subsection |, "hereof
affecting the subject property was published under No.
98 in Supplement No. II{I) in thc official Gazette of the
Republic No. 1010 of the 11 May, 1973, but there is no need
to refer to its contents here.

It is clear from the wording of the proviso to subsect on
2 of section 5 that essentially two prerequisites have to be
satisf'ed for the appropriaie  Authority to submit to the
Council of Ministers a case so that the latter in its abso-
lute discretion may authorise such authority to issue =&
building permii for the ercction of any building within the
area specified in a Notification and notwithstanding the
existence of same. The first prerequisite is that the case has
to be an exceptional one. The second that it is in the public
interest to give such authorisaticn. Consequently these two
questions have to be examined in the light of the factual
background of .the case and whilst do'ng =c T find it con-
venient to deal with the several arguments advanced by
counsel.

It has been argued on behalf of the applicant that no-
where in the minutes of respondent 1 and the lctter of the
Department of Town Planning and Housing of the 16th
April, 1981, reference is made to, and no authority appears
to have examined the application of the applicant from
the point of view of public interest which respondent 1,
in any event.did not, as it is claimed, have in mind when
considering the application in question, but same was
brought up as an afterthought when the letter of the 16th
April was written.
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It is correct that there is no specific reference to the
term “public interest” in either of the two documents here-
inabove set out but there is neither reference to it in the
applicaton of the applicant of the 10th November 1980,
(exhibit A), or in the letter of his architect of the 26th
November 1980, (exhibit B). Nor is there any reference
therein to the other prerequisites of the proviso, namely that
their case was an exceptional one.

This absence of any reference to both or either of the
two prerequisiies of the Proviso does not mean that either
the application was submitted independently of the pro-
viso and the Notification, or that respondents 1, examined
same without bearing in mind the requirements of the
relevant provision of the Law and in paritcular of the Pro-
viso to subsection 2 of section SA. The absence of any
explicit reference to the terms ‘“exceptionhl case” and
“public interest”, however, does not vitiate the sub judice
decision on the ground that the matter was not, as alleged,
examined properly, as the aggregate efiect of the com-
ponent parts of the reasoning of the sub judice decision,
which is to be found both in its body and in the rest of the
material in the file and in particular the letter of the
Department of Town Planning and Housing, make it
abundantly clear under which provision of the Law the
application was both made and examined and that the
refusal of respondent 1, to submit the case to the Council
of Ministers respondents 2, for relaxation was decided
because the prerequisites of the said Proviso were not satis-
fied. This ground therefore fails and with it the ground of
lack of due reasoning which in my view is to be found
in the body of the decision and in the rest of the material
in the file which duly supplements same.

Whilst on this question on public interest I would like
to say that the burden of proof that the case comes within
the proviso by being an exceptional case and that it was
in the public interest to issue a permit as applied is on
an applcant who seeks such relaxation, :

In the present case the applicant has invited me to find
that the public interest is offended by the refusal to grant
his application on the following grounds:
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{a) The construction of a luxury hotel beauwtifies the
foreshore.

(b)y The flow of tourists to the area and generally to Cy-
prus will be increased.

(¢) Foreign exhange will be imported by the construction
of a hotel and so the public financial interest wii! be
served.

(d) The importation of foreign exchange by the financing
of the hotel.

(e) The offering of employment of many uncmployed.

(1) The increase of public revenue.

However true as they may appear to be, one should not
lose sight of the fact that no hotel, however luxurious it
is can, ipso facto, attract tourists unless linked with sandy
beaches and a well preserved environment. But these are
not the only considerations that have to be weighed by the
appropriate Authority in deciding whether the case is an
exceptional one and deserves to be submitted to the
Council of Ministers for relaxation, as by themselves they
predominantly serve the financial interest of the hotel pro-
prietor. An important consideration is also that the access
to the beaches is free for everybody and they are not
rendered exclusively. for the use of few priviliged ones.
One should not forget that the proviso introduces the ex-
ception for exceptional cases and not the rule. The rmle
being that provided by subsection 1 of section 3A
namely the purpose of protecting or conserving the cha-
racter and amenities of any foreshore or the public use
and enjoyment thereof or the access of the public thereto
and it is for that purpose that the Council of Ministers
may on the  application of an appropriate Authority, or
otherwise by Notification published in the official Gazette
of the Republic, may declare an area within which no
building of any kind shall be erected.
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It is only in my view when overriding rcasons ¢xist thal
outweigh these considerations that on authority can be
satisfied that it is a case coming within the proviso.

The next argument advancad is that no due inquiry was
carried out by respondent 1. before taking the sub judice
decision and that they merely agreed with the views of the
said Department without a study of their own and an in-
quiry on all tie relevant facts and circumstances of the
case nor did the said Department carry a full inquiry in-
cluding the extent of the erosion of the beach or whether
and to what extent the distance of the foreshore protection
zone from the sea mark is in actual fact shorter than that
appearing in the plans, nor was it examined if this was an
cxceptional case. Connected with this ground is that of
the lack of due reasoning.

What is a proper inquiry and duc reasoning are mat-
ters closely connected with the facts of each case and in
the circumstances of the present one, I am satisfied that
respondents 1, made a proper inquiry into the matter and
their decision as already said duly reasoned.

Then there has been an argument that the application
of the Law offends Article 23 of the Constitution, as it
interferes with the right of ownership of the applicant.- This
right, however, is not an unlimited one, but subject to re-
strictions and limitations as provided by paragraph 3, of the
said Article which are absolutely necessary in the interest
of, inter alia, town and country planning or the develop-
ment and utilization of any property to the promotion of
the public benefit or for the protection of the rights of
others if imposed by law on the exercise of such right.
No doubt the Notification affecting the area in question,
and at that the subject property, does not constitute a
deprivation but a restriction and limitation of its use and
enjoyment clearly permitted by the aforesaid paragraph.
If it is found that this causes a material decrease of the
economic value of such property, the applicant will be
entitled to just compensation. Paragraph 3, of section 5A
of the Law, already set out in full hereinabove, makes
provision for just compensation obviously inserted in the
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law in view of the Constitutional requirement of paragraph
3, of Article 23.

For the above reasons the recourse is dismissed but in
the circumstances there will be no order as to costs.

Recourse dismissed.
No order as to costs.
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