(1996)
1986 September 25
(Savvipas, 1]
IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION
GEORGHIOS KQOUIS AND OTHERS,
Applicants,
V.
THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTRY OF INTERIOR AND/OR
2. THE MINISTER OF INTERIOR,
3. THE COMMANDER Of POLICE,
Respondents.

{Cases Nos. 34, 42, 43, 44, 51, 34, 100,
150, 211, 219, 289, 351, 356, 373/85).

Police Force— Promotions— Gazetted Officers— The Police
Law, Cap. 285, section I3 as amended by Law 29/66,
section 2—The Police (Promotion) (Amendment) Regula-
tions 184/83—Invalid as being promulgated by a pro-
cedure which was ultra vires the Law—Conseguently, re-
gulations 3, 4 and 5 of the Police (Promotion) Regula-
tions are still in force as never having been repealed—
Even if the intention in enacting the 1983 regulations was
to leave the matter of promotion of Gazetted Officers o
the unfettered discretion of the Minister under s. 13(1)
of Cap. 285, such intention cannot be vread into the
1958 regulations—Procedure set out in reg. 4 of the
1958 regulation not followed—Ground of annulment—
Fact that evaluation of candidates may vary from district
to district not a ground for not following the procedure
set out in the regulations.

Admunistrative Law—Powers of administration—The admini-
stration has no power not to apply a regulation on the
ground that it is ultra vires or otherwise invalid.
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3 CLR. Kouis and Others v. Republic

By means of the above recourses the applicants
chaflenged the decision of the respondent Minister of In-
terior, whereby the 23 interested parties were promoted
to the rank of Assistant, Superiniendent of Police.

it should be noted that part of the reasoning of the sub
judice decision was to the cffect that the gradings of the
candidates in the annual confidential reports were not
completely representative because the measure of assess-
ment which every superior officer has in his mind varies
from disirict to district and from section to section.

Couns¢l for the respondents argued, inter alia, that the
Police (Promotion) (Amendment) Regulations 184/83,
which had been found in a number of cases to be invalid,
were regulations made in respect of promotions of Non-
gazetted Officers only, that is, officers up to the rank of
Chief Inspector and not of Gazetted Officers, whose pro-
motions were within the absolute discretion of the
Minister under s. 13(1) of the Police Law.

Held, annulling the sub judice decision: (1) As it is
clear from the case law of this Court (Lefkatis and Others
v The Republic (1985) 3 C.LLR. 1372 and on appeal
Stavrou and Qthers v. The Republic (1986) 3 C.L.R. 361,
and Savvides v. The Republic (1986) 3 C.L.R. 998) the
Police (Promotion) {Amendment) Repulations 184/83, are
no longer in existence as having been promulgated by a
procedure, which was ultra vires the enabling law. As a
result regulations 3, 4 and 5 of the Police (Promotion)
Regulations 1958, which were saved by the proviso to
s. 13(3) of the Police Law, Cap. 285 as amended by
Law 29/66, are still in force as never having been repealed
{Yiallouros v. The Republic (1986) 3 C.L.R. 677 fol-
lowed). These regulations set out the procedure which has
to be followed, in case of promotions.

(2) The Administration is bound to follow the proce-
dure prescribed by the regulations, even if it believes that
they are ultra vires the law or otherwise invalid. Tt is only
the Court that can declare a law or regulation as ultra
vires or invalid. Even if in enacting the 1983 Regulations
the intention of the executive was to leave the matier of
promotion of Gazetted Officers to the absolute discretion
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of the Minister of Interior, such intention cannot be read
into the 1958 Regulations. which were the only valid
Repgulations.

(3) The reasoning given in the sub judice decision that
the evaluation from district to district may vary is not
a ground for not following the procedure contemplated
by the regulations.

(4) The sub judice promotions have, therefore, to be
annulled on the ground that the procedure followed by
the regulations has not been followed.

Sub judice decision annulled.
Na order as to costs.

Cazos referred to:

Lefkatis and Others v. The Republic (1983) 13 C.I;.R.
1372

Stavrou and Others v. The Republic (1986) 3 C.L.R. 361;
Savvides v. The Republic (1986) 3 é.L.R. 998;
Yiallouros v. The Republic (1986) 3 CL.R. 677.

15

Recourses.

Recourses against the decision of the respondents to pro-
mote the interested parties to the rank of Assistant Super-
intendent of Police in preference and instead of the appli-
cants.

Ph. Valiantis for applicants in Cases Nos. 34/85,
51/85, 219/85 and 289/85.

A. S. Angelides, for applicants in Cases Nos. 150/85
and 273/85.

N. Clerides, for applicants in Cases Nos. 42/85,
43/85 and 44/85.

N. Pelides, for applicant in Case No. 54/85.

A. Papacharalambous, for applicants in Cases Nos.
351/85 and 356/8S.
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E. Efstathiou, for applicants in Cases Nos. 100/85
and 211/85.

M. Florentzos, Senior Counsel of the Republic, for
the respondents.

A. Magos, for interested parties 2, 3, 7, 8. 10. 17
and 19.

P. Paviou, for interested parties 4 and 16.

A. Poen's,'for interested parties 5. 13. 15 and 1§.
Chr. Vakis, for interested party 11.

A. Paschalides, for ‘nterested parties 12 and 23,

E. Lemonaris, for interested party 9.

Interested parties 6, 14, 20, 21 and 22 not represented.

Cur. adv. vull.

Savvipes J. read the following judgment. These re-
courses, which were heard together as presenting common
questions of law and as challenging the same administra-
tive act, are directed against the decision of the Minister
of Interior to promote to the rank of Assistant Superin-
tendent of Police the 23 interested parties whose names
appear in the attached list.

The sub judice promotions were effected by the Minister
of Interior on the 31st December, 1984 and were published
in the Police Weekly Orders of the same dale.

The recourses were opposed by the respondents and by
18 of the interested parties who were represented by
counsel.

It is the contention of counsel for the respondents that
the said promotions were effected by virtue of the powers
vested in the Minister of Interior under sction 131} of
the Police Law, Cap. 285, as amended by section 3(2) of
Law 21/64 and Law 29/66. Under section 2, sub-section
(1) of Cap. 285, a “Gazetted Officer” is defined as meaning.
“a police officer of and above the rank of Assistant Su-
perintendent and includes the Chief Fire Officer, the De-
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puty Chief Fire Officer, the Fire Preventon Officer and the
Director of Music.”

The sub judice decision of the then Minister of Interior,
which is annexed to the opposition as Appendix “B”.
reads as follows:

“I have studied the relevant material concerning
each one of the candidates for the rank of Assistant
Superintendent. I have discussed the matter with the
Chief and Deputy Chief of Police. The grading of the
candidates in the annual confidential reports unfortu-
nately is based on the measure of assessment that
every evaluating superior officer uses. Therefore, it is
not completely representative because the measure of
assessment which every. superior officer has in his
mind varies from district to d'strict and from section
to section. For a number of the above candidates 1
also have personal knowledge. Having weighed all
the above, T have come to the conclusion that the
most suitable for promotion are the following whom I
promote to the rank of Assistant Superintendent as
from the 15th December, 1984 . ”

and then the list of the 23 officers promoted to the rank of
Assistant Superintendent, follows.

Counsel for the applicants based the.r arguments on a
number of grounds of law which way be briefly summarized
as being that the sub judice decision is null and void as
violating the principle that the best candidate should be
promoted, that the whole procedure under which the pro-
motions were cffected was wrong and contrary to the re-
gulations, that the decision lacks due reasoning and that
the Police (Promotion) (Amendment) Regulations, No. 184/
83 whereby the provisions of Regulations 3, 4 and § of
the Police (Promotion) Regulations, 1958 were repealed
are null and void.

Counsel for the interested parties who were represented
in the proceedings and counsel for the respondents, con-
tended that the sub judice decision was taken properly and
in accordance with the Law and the Regulations, in the
due exercise of the discretionary power of respondent 1

1878

i0

20

30

35



10

15

25

30

35

3 CLR. Kouis and Others v. Republic Savvides J.

and on the basis of the material before him and it has not
viplated either the Law or the Constitution.

Before embarking on the substance of the case and the
legal arguments expounded by counsel on both.sides, I
find it necessary to set out the Law and review the recent
case law of this Court as to the validity of the Police (Pro-
motion) (Amendment) Regulations, 1983, irrespective of
the fact that such Regulations refer to non-gazetted officers,
i.e. officers below the rank of Assistant Superintendent.

Section 13 of Cap. 285, as amended by section 2 of
Law 29/66 reads as follows:

*13. (1) Gazetted Officers shall be appointed, pro-
moted and discharged by the Min‘ster.

(2) 'O ’Apynydc. T éykpioer ToU ‘Yroupyol. Oiopi-
e, xaroraoog, npodysr Kai onoAlsr navra 1h pEMR
mic Auvapeswe pgxpr koi  ovdnepihouBavopévou  Toi
’Apxiem:8ewpnrod. '

(3) Oi 6poi Siopiopol, karardfewe, npoaywyAc. -
nnpegiac kai &GnoAdcewe peAdv TAc Auvauswe npo-
BAgrovrar  Ond Kavoviopv yevouévav ond tob Y-
noupyikol ZuuBouhiou eni T Bdager Tod napdvroc dp-
Bpou kai dnuocisuopévwy tic TV £nionuov Eenuepiba
TRe Anueoxpartioc:

Nogitar o1t yéxm Thc EkSocewc TV £€v TR napovT
£bagiw npoBAenougévwv Kavovicpdv ol katd THv Ape-
pounviav é&vaplewe ioyxloc To0 napdvroc Népou év
ioxdi  Kavoviopoi kai Tevikai Atavdferc. 8a éfaxoiou-
Briowoly  EQapuofSuevolL.

(4) Kovoviopoi éxbibopevor £ni vy Boogr vol no-
povToc @pBpou karariBevrar eic: TRv BouAfRv Ta@v TAv-
Tinpoownwy.. 'Eav peTd ndpoSov Bekanévte quepev o-
né rAc Towadrne xataBéoswe, i BouAn tiv "Avminpo-
ownwy &' dnopdoewc auTic. Gév Tpononoifjon, A Gxu-
pwon Touc. olTw kartateBévrac Kavoviopoluc &v dhw
fi &v pépen 1oTE obrol dpfowc. perd Ty népobov
avur npoPeoyiac Snuomelovrar év- TH emofpw: E@npe-
pidt rAc’ Anpoxkpariac kait tiBevrar &v ioxUi 4and  TAC
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Tolautne Snpooigdoswe. 'Ev nepinTwoel Tpononoifcswe
TolTwv Ev dAw R &v péper UNO TRc Boukfic Tov 'Avm-
npoo@nwy olTor bnuooigiovral £€v TH EMonpw Epnpe-
pid Thc Anuokpatiae e ABerov olTw Tpononoindi
un’ alTAc koi TiBevral &v ioxGi dné THe voiaiThe Bn-
HOGIENOEWC»,

(* (2) The Commander, with the approval of the
Minister, appoints, enlists, promotes and discharges
all members of the Force up to and including the Chief
Inspector.

(3) The conditions of appointment, enlistment, pro-
motion, service and discharge of members of the
Force shall be in accordance with the provisions of
the Regulations to be made by the Council of Mini-
sters under this Law and published in the official
Gazette of the Republic:

Provided that until the making of the Regulations
provided for in this section, the Regulations and
General Orders in force on the day of the coming into
operation of this Law will continue to be applicable.

(4) Regulations issued under this section are de-
posited with the House of Representatives. If after
the lapse of fifteen days from such deposition, the
House of Representatives by its decision does not
amend or cancel the so deposited Regulations in
whole or in part then the Regulations immediately
after the lapse of the above time limit are published
in the official Gazette of the Republic and take effect
as from such publication. Tn the case of their amend-
ment in whole or in part by the House of Represen-
tatives they are published in the official Gazette of
the Republic as they might be amended by the House
and they take effect from such publication™).

In the case of Lefkatis and Others v. The Republic
(1985) 3 C.L.R. 1372, a Judge of this Court (Stylianides,
J.) in dealing with a number of cases of Police Inspectors,
eligible for promotion to the rank of Chief Inspector,
challenging the promotion of others instead of them, held
that the Police (Promotion) (Amendment) Regulations of
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1983 made under section 13(3) of the Police Law. as
amended by section 2 of Law 29 '66. are invalid. as the
procedurc contemplated by sub-section (4) of section 13
of the Luaw, thai such Regulations had to be laid before
the House of Representatives, had not been complied with.
In deliver'ng his judgment. the learned Judge dealt with
the relevant provisions concerning promotions provided by
sections 10 ond 13 respectivelv and fournd as follows at
page 1389:

“The Police (Promotion) (Amendment) Regulations
No. 184’83 effected radizal changes to the Police
(Promotion) Regulations. Thev created bodies for
examination, <celect'on. and recommendation for the
purpase of promotion of the non-Gazetted Officers
and provided the procedure. etc.. lead'ng to the
act of the promotion. These Regulations were made
by the Council of Ministers under s. 10.

Secticn 10 was repealed by implicaton in so far
as it related to promotions by the posterior Law Ne.
2966 which repealed and substituted s. 13(2) and
(2} and made specific provision for the issue of Regu-
lations. which shall be laid before the House of Re-
presentatives  for the ultimate contrel by the legicla-
ture before thev are issuved and published. The Regu-
lations, which did not conform to the enabling Law
in form and in substance and in the way they were
made and issued are vo'd and non-existent. This,
however. does not affect the validitv of the basic Re-
enlations  pre-existing the invalid amendments.”

The case eame before the Full Bench on appeal by the
interested parties affected bv such annulment (See Sravrou
and others v The Republic (1986 3 C.L.R. 361). The
Full BRench affirmed the <decision of the trial Court and
dismissed the appeal of the interested parties. Pikis. J. in
delivering the judgment of the Court. had this to sav  at
pp. 366 - 367. concerning scction 13 and sectien 10 of
the Police Law.

“Section 13(3), as amended by s. 2 of Law 29 '66.
expressly provides that conditions for the promotion
of all members of the force should be governed by Re-
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gulations made by the Council of Ministers, ‘on the
basis of s. 13 of the Law’. Thereafter, Regulations
governing the conditions, inter alia, of promotion of
members c¢f the force could only be made under s.
13(3) and laid before the House of Represeniafives,
as provided in siubsecticn 4 ¢f s. 13 of the Law. The
power earlier vested vnder s. 10 of the Law to make
Regulations in relation, inter alia, to the conditions of
promotion of non gazetted officers in the manner cn-
visaged therein, was expressly taken away and vested
in the Council of Ministers subject to und in accor-
dance with the provisions of s. 13(3) (as amended by
Law 29/66). Reconciliation be’ween the two provi-
sions was no longer possible. However hard we may
strive to reconcile the provisions of the wwo sections
of the law. s. 10(2) and s. 13(3), conflict is unavoid-
able. The only way to resolve it is by holding that the
1966 legislation amended by necesary implication, the
rule-making power vested under s. 10(2) confining
competence to regulate promotions to the Council of
Ministers in accordance with and subject to the pro-
visions of subsections 3 and 4 of s. 13 of the law.
The soecific reference made in sub-section 3 to rules
made undcr that particular section of the law confirms
beyond doubt the intention of the legislature to con-
fine rule-making power under s. 10 to matters other
than those specified in s. 13(3).”

Following that decision. 1 annulled the promotion of a
number of Police Sergeants to the rank of Police Inspector
m Cases 4/85 etc. Andreas Savvides v. The Republic
(judgment delivered on the 26th June, 1986)* having cogn-
cluded that the promotion had been made vnder the 1983
Regulations which were invalid.

In the case of Polyvios Yiallouros v. The Republic Case
No. 189/85,#* in which I delivered my judgment on the
10th April, 1986, I concluded that the fact that the Regu-
lations of 1983. amending the Regulations in force, of
1958, were- declared invalid, did not affect the validity of
the. 1958. regulations which were saved by the proviso. to,

* Reported, in (1986) 3 C L.R. 998,
** Reported in (1986} 3 C.L.LR. 677
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s. 13(3) of Cap. 285 as 2mended by Law 29/66 whereby
provision is madc that the regulations existing at the time
of enactinent of Law 29/66 will continue to be in foree
unti} the cnactment of new regulations.

It is ciear from the above that the 1983 Regulations are
no longer in existence as beng promulgated by a proce-
dure which is ultra vires the enabl'ng law. As a result, Re-
gulations 3, 4 and 5 of the 1958 Regulations, are still
in force as never having been repealed. -

I wili proceed now to consider the other points.

It is the contenlion of counsel for the respondents that
the promotions were effected by the Minister in the exer-
cise of his unfetiered powers under section 13(1} of the
Police Law, Cap. 285 as cmended by section 2 of Law
29/66.

Hc submitied that sub-sections {2) aund (3) of section
13 of Cap. 285 were repealed and substituted by the
new sub-secticns introduced by Law 29760 (seotion 2)
which. 1ead together. imply that  Rcegulations preseribing
the procedure for promotions are applicable only to non-
gnzetted officers und ‘n respect of gazetted-officers there
is no provision for reguiations as the matter is left to the
absolte  discrotion of the  Minister under section 131},
In suppert  of his argument he  further submitted that
irrespective of the faci  that the Regulations of 1983
(184/83) were declarcd invalid, thev were regulations made
in  respect of promotions of non-gazetted off.cers only.
that 15, officers up- to the rank of Ch'ef Inspector and not
of gazetted officers.  whose nrometions were within  the
absolute discretion of the Minister under section 13(1)

He further subimitted that the Minister did not act in
contravention of any provisions of the 1958 Regulations
which: remained in force after the declaratiod by the Court
of the Regulations of 1983, as- invalid. He contended that
the provisions of Regulaticn 4 of the Police (Promiotion
Regulations, 1958, were not violdied, and the fact that the
procedure contemplated by Regulaticn 4 was not followed.
doss  not affect the validity of the sub judice promotions..
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Tt was his submission that under scction 10 of Cap. 285,
the Council of Ministers is empoweted to make Regulations
in matters related 1o such section, which, under sub-
section (2) (f) include promwctions; there is a clear ind'ca-
tion of the intention of the Council of Ministers, when
promulgating the 1983 Regulations, to make provision
only in the case of non-gazetted officers and leave the
matter of the gazetted officers within the discretion of the
Minister under section 13(1) of the Law. The intention of
the Council of Ministers that Regulation 4 of the 1958
Regulations, should not be applied in the case of gazetted
offficers, is cleary expressed by the provision for the repeal
of Regulations 3, 4 and 5 and their substitution by other
Regulations applicable only to officers up to the rank of
Chief Inspector.

Counsel lastly argued, with regard to the merits of the
case that the principle that the best candidates should
be promoted was not violated and that the decision of the
Minister to promote the interested parties was reasonably
open to him, on the material before him.

I find myself unable to agree with the above conten-
tions of counsel for the respondents. The Police (Promo-
tion) Regulations. 1958, which are still in force, have set
out the procedure which has to be followed in case of
promotions.

Regulation 4 of the 1958 Resulations (to be referred to
as the Regulations) provides as follows:

“4.(1) Selection for promot'on up to and in-
cluding the rank of Assistant Superintendent shall be
made by a Selection Board (hereinafter referred to
as ‘the Board’) appointed by the Chief Constable from
time to time, consisting of the Deputy Chief Con-
stable or the Assistant Chief Constable (A) as Chair-
man, Chief Superintendent (A) and two Gazetted Of-
ficers of Turkish and Greek Cypriot extraction res-
pectively, as members. Divisional and Unit Com-
manders may sit with the Board as advisers.

(2) The Board shall meet at least once each year
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to interv.ew and report upon those recommended for
promotion.’

By such procedure an opportumty 15 afforded for the
evaluation of candidates so as to assist the selection of
the best candidates and the matter of evaluatton 13 not
left to the absolute and unfettered discretion of the
Mimnister

The Admmstration 1s bound to foillow the procedure
prescr.bed by the regulations, even 1if 1t believes it to be
ultra vires the Law or otherwise mvahd It 1s only the
Court that can declare a law or Regulation as ultra vires
or mvalid and the only course open to the administration
1s to take any other step to abolish. amend or repeal by
legislation any such provision

Even if the ntention of the execut:ve was, as counsel
for the respondents has put 1t, making reference to the
1983 Regulations, to leave the matter of promotion of
gazetted officers to the absolute discretion of the Mimister
this intention cannot be read into the 1958 Regulations
which are the conly valid Regulations

The reason'ng given in the Minister'’s decision that the
evaluation from district to distict may vary 1s not a
ground for not following the procedure contemplated by
the regulations

If m the opinion of the Minmster such method was not
the proper one, he could have moved the government for
the drafting of new regulations on the basis of his observa-
tions to be promulgated rn the proper way

1, therefore, have come to the conclusion that the sub
judice promotions have to be annulled on the ground that
the procedure provided by the regulations has not been
followed. As to the contention of counsel for interested
parties Prokopts Georghiou, Anastassis Prastitis and Era-
klis Frangos, that regulation 4 has been revoked by regula-
tions published under Notification 312 of the 13th August,
1960 1 f'nd same entirely wreng and unfounded. Notfication
312 of 1960 refers to an amendment of the Police (General)
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Regulations which arc compictely different from the Police
(Promotion) Regulations of 1958 and it appears that there
is a misconception on counsel’s part in this respect.

in view of my finding as above, I do not propose to
deal with the merits of the case.

In the result these recourses succeed and the sub judice
promotions are hereby annulled. In the circumstances |
make no order for costs.

Sub juwdice decision annuiled.
No order as to cosis.

SCHEDULE *“A”

1. M. Patsalides
2. M. lordanous
3. N. Koupatos
4. N. Papageorghicu
5. Pr. Georghiou
6. D. Loizou ’
7. Chr. Georghiou
8. A. Panayi
9. A. Lemonaris
10. P. Hadj: Loizou
11. P. Papagregoriou
i2. E. Kyriakides
13.  A. Prastitis
14. M. QOdysseos
15. E. Frangos
16. N. Onisiforou
17. St. Zavros
18. N. Solomonides
1%. N. Kazafaniotis
20. A. Kokkinos
21. M. Pattichis
22, A. Demetriades
23, P. Frydas.
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