3 C.LR.
10 lovAiov 1986
[A. AO1Z0OY, A]

EM TOIZ A®OPQZI TO APOPO 146
TOY ZYNTAMMATOZ

XAPITOY ZTAYPINOY,
AitnTou,
V.

KYMPIAKHZ AHMOKPATIAZ AIA

1. TOY TMHMATOZ KOINONIKQON AZGAAIZEQN,
TOY YNOYPTEIOY EPFAZIAZ KAI
KOINQNIKOQN AZSAAIZEQON KAl

2 TOY AIEYOYNTOY KOINONIKON AZGAAIZEQN,

Ka®' wv n airnon.
{YnoBeon Ap. 56/85).

Aloiknmikd  Aikaio—AoiknTikiy  FpdEn—AikaoTikoc "E-
Aeyxoc—Apxéc OIEnoucec TO AvEAEYKTOV TNG oucio-
oTikfc Kkpione TC diokhoewc—Apxéc Diénoucec TO
avéleyktov Tnc eniornuovikic afiac supfjgaroc TEXVI-

5 kic plUoswc.

Znic 11.6.83, o amiv, nou eixe TpauparioBei omic
12.2.83 andé Ttpoxaio aruxnua oav £nEaTpe@e and N
douAetd Tou oroe onimt Tou, undBaAe aitnon yia napo-
¥A ouvrafne avannpiac. To OpBonediké latTpikd Zup-
10 Boukov eKTiunoe opioTIkG TRV avannpia Tou OE NOgo-
oro 3% vya «endduvov kivnmikdéTTa e Sefide katd
yovu opBpioewc Adyw diaorpépparoc» kar to Wuyio-
Tokd latoikd  ZupBoohio  exTiunoe npoowpiva TNV
avannpia Tou o nooooTd 15% yia PETATPOUMATIKA
15 EYKeQahiky SiGoeion.

Merd ané aitnor] Tou Kal  QiTRON TNC OUVTEXVIQCQ
Tou o arriv efetdornke km  and 1o O@Balpoloyikd
tatpikd ZupBoliio, nou 8Bprhke avannpia arov apiore-

* An English translation of this judgment appears at pp 1201—1206
post
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pé opBarpd Tou oe nogooté 8% . nou «niBavo va ogei-
AeTal otnv nAikia Touw

Me Bdon To ocuunépacpa auto kai cupBouin Tou la-
Tpikol ZuuBoliou Tou TpAuaroc Kowvwvikwv Agga-
Aictwv MoBnke anéoaon va pnv npooteBn To nooo-
oTO0 autd ata dAda  duo noooota yiari Sev oyetide-
TQl ue To aruxnua Tnc 12283 Zav anoréAsopa Ka-
TOXWPABNKE N NQooUga 4iTnon aKUDWOEWC

To Aikaorhpiov, aoow availucge TIC apyéc. nou Oi-
£NOUV TO QVEAEYKTOV  TrC OQUOIQOTIKAGC KPIigEwe NG
dloikfnoswe KAl 15igiTEPa TO QVEACYKTOV  TRC  ENIOTNH-
poviknc afioc eupnparoc TEXVIKAC ©UOEWC,

Anogdcios, anoppinTovrac  Thv  aitnon, nwe n ou-
olaomKh Kpion Twv kab® wv n citnon otnv unoBzon
autr| otnpiddTav 0 yeyovOoTa ¥Ql yvwUATEUCEC taTPl-
kwv gupBouliwv kol dgv  undpyel Béua napabidoswg
Tou vopou A kataypRoewe i uncpBacewe efouciac
nAGvne nepi Ta npaypara A nAnuueAouc Goknonc TG
gAeubipac exkTiphoeswe Twv ka® wv n aitnon

H aitnon anoppinTeTa:
Oubeyia Bdiatayn yia £Eoba

Avagpepodevee anogdaceic

HpakAeidou kar "Alhoc v Aeitoupyou Anolnuiwoewy
(1968) 3 AAA 45

AwoopAc v Ynouoyeiou Eoyagiac kai Koivwviktov A-
opaldicewv (1975) 3 AAA 461

Emtponny Anpooiac Ynnosoioc v Aelkoc lewpyiadne
(1972) 3 AAA 594

INpoopuy.

Mpooguyn evavriov wne anowvaonc tou AicuBuvri Kor-
vovikidvy Aocealiotwv pe Tnv onocia n aitnon Tou aiItnTh yia
napoxfy oUvratnc Adyw avannpiac aneppipdn

O ammrqc napoumdcln auTONPOSWNWS
A Boaogikeiddne, 80 touc ka® wv n aimon
Cur. adv vult
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3 C.L.R. Stavrinou v. Republic

A. AOTZOY A, oavéyvwoe Tnv okOAouBn anogaon. O
aITNTAC WE TRV NPOCPuUYR TOU autn nTd and To AWKaoTh-
plo Tnv akohouBn Bepancia:

«AakApuin Tou Akaotnpiou ottt n Aieiknrikq Ano-
qaan kayi npdfn tou AicuBuvti Kowwvikiv Acoahi-
cswv n KowvonomnBeica orov arnti & emoToAnc npe-
pounviac 5 NosguBpiou 1984, (Texunpo A) eivar axu-
0OC KAl OTEPNMEVN  O'OUDAMOTE  EVWOULOU  ANOTEAE-
oparocs,

Ta yeyovéta tnc unoBeonc eival 10 axkdhouBa. O aitn-
™TCc. nou yevvAOnke ormic 10 Auyovotou 1924, omic 4 Maop-
Tiou 1984 undBahs aitnan via eniSoua ocwuatikAc 3Aadnc,
avapopikG ue Tpoxaio otixnpa nou Tou ouveEBnke oTic
12 ®cBpouapiou 1983, evw enéoTpePe andé Tnv €pyacia
Tou oto ognin Tou. Ta atpiké  mgTonOINTIKG  KaAUNTOUV
TNV neoiodo TAC avikavoTNTAC TOU QITATA Npoc Epyagdia,
ano TNV NUEDa TOU ATuYAUaToc ugxpl Kai Tic 12 Anpldiou,
1983. Ma ™v neniodo aut) o arTnTAc nAnowfnke enidopa
owpatikic B8AaBnc auvohikou Ouwouc £21504. To eBdopo-
Sigio twoc Tou sniBouartoc Tou fTo £25.20.

Zmc 11 Jouviou 1983 o aitnmic undBale aitnon  yic
napoxi ouvralnc Adyw avanngiac. Imic 12 Maopriou, 1984,
o arnmAc eketdotnke and  OoBonedikd  Asitoupyikd la-
Tpikd ZuuBolMo To onoio exkTivnos Tnv avannoia Tou o
B8aBud 3% . ya ghaopd «enwduvo wivnTikoTATa The Selide
“ard yovu apBpwoswc Adyw SaoTtpépparcc» H  exTipnon
nro ootoTikA. Me alotaon Tou mo  ndavw latoikod ZTup:
Boudiou o aitntAic efetdornke  omc 10 Anpihiou, 1984
kar and Wuyrarpikd lotoikd TuuBoluAio, To onoio exTipn-
oe Tnv avannoia tou e BaBud 15% vy geTaTpaupamikh
cykemadikn didacion. H exrtiunon aum nAte npocwpivh.

Znic 17 Maiou 1984, o arnmAc we smotohll Tou (Tex-
uApio 1. EpuBod 34), Intechoe va efevaotei kan and Oofal-
Hohoymd laromd ZuwBoOAo, viari énwe oxupieto  gixe
npoBAjuaTa ue Tnv dpaon Tou ZTic 9 louviou 1984, n
ouvteyvia otnv onoia o airntic eivar uéhoc undBake To
1o aitnua.

Evoper Twv mo nrdvw., o artnrAc otic 14 ZentepBpiou,
1984 cEkerdornke and OwmBoAucioyikd  latoikd ZupBolhio
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T0 onoio exkTipnoe opiomike  GaBud  avannoiac opigTEpcU
opOalpuol os BaBud 8% o onoioc Babpoc avagepeTar oTo
Tekphpio 1, EouBpd 38, 61 mBavd va ooceireTtar otnv nhi-
kia Tou aITnTh.

O 1atpde Avdotac Tewoyiou, lotoikoe Aeitoupyoe t Tdé-
Eewec Tou Ynouoyeiou Yyeioc anconaougvoc oT0 Ynoup-

yeio Epyaoiac, Siopiopévoc 8 ond 1o Ynoupywd  Zup-

BovAio we latpikde ZupBouhoc Tou TpAuaros Kovwvikwv
AogpaAioewv, Adyw Tnc cBikeugne Tou OtV CNOYYEMIGTI-
kA larpikf (M. Sc. in Occupational Medicine of London Uni-
versity), karafeog cvépkwe EVWNIOV  POU KG! OVAQEPE OTI
etéTace To Gedoudva Twv QNOMACEWV KAl YVWHATEVOEWV
Tav latpikev ZupBoudiov kol yvwparcuoe ote TpAda na-
v gra Sebopéva qutd.  Avogeépbnke  OTO MIGTONOINTIKO
Tou larpou M. Kwvoravmvidn, Texpripio 1, EpuBpd 33
Tnc 5nc Auyolarou 1983, nou &ider  Tnv npwtn KAVIKA €I
Kbéva TOoUu aITnTh WeTd To atixnua. Ze qurd avagépovral
Ta axkoAouba:

«EiofxBn oro Xeipoupyikd Tunua tou [evikou Ne-
gokopciou Asguxwoioe tnv 12 ®ebBpouapiou 1983 fwc
v 18 ®eBoouapiou 1983 e Gidyvwon Aidoeion. E-
nioke@Tnke Tnv OCoBaApoloyikh KAwvikq pe napdnovo
QohepdTnTac Tnc opdoewe oro dekig udTis,

Katrd mnv efétaon o EiGikoc Qofaluiarpoc Xsipolpyoc
M. KwvoravTividn Sianiotwos Ta axdAouba:

“On examination
VAR: 6/24 VAL 6/18

Fundi: Lt, normal. Rt macula distorted foveolar reflex.
Oedema; some preretinal haemorrhages at the peri-
phery of the fundus (These findings suggest the dia-
gnosis of Berlin’s oedema).

Tension: R 17 mm Hg L 16 MM Hg.

He has also It ectropion and a slight antisocoria. He
has also bilateral lens opacities. He was treated with
ambezin tabs and eye drops. He is still under conse-
rvative treatment at the Outpatient Department of our
Clinic.”
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C 1ato6c avagcos o1t undpxer BoAdTnTa oto defid pa-
Tt nou sivan gidoc kaTappaxTn  KGl TOVIoE OTI To larpikd
ZypBolhe £dwos olupwva pe To Texunpio 1, Epubpo 38
8% avannoic yia 7o aploTepd pan 1o “macular scar” aAhé
Sev eddBn avannoia yra 1o Beki

Mg B8don vo mo navw noépopa kat TG cupBouric  Tou
tatpikod  ZupBoldAiou Tou Tpnuotoc Koivovikav  Aggal-
JEWV TO NOCOOTO QuTO dsv guvunoloyigrnke pe Ta npon-
youpeva nogooatré Tou 15% wkar 3%. Zyevikhy emoToA/and-
poon otdAnke orov aitnTh and  Tov ka® ou n aitnon op.
2 gric 5 Nosuficiou 1984 (Tekpnipo A) nou eivam n  a-
xoAoubn - -

«Qgua  Ynohoyiondc Owouc BaBuol avannpiac

Avagpépopar oto md navw BEpa kai 0ac nNAnpopopw
Ta okbdAouba

Kara mnv ekéraon ocac kar and to Og@BaAiporoyikod
latpikd  ZupBolhio  omic 14.9.1984 exmiunBnke Tehkoéd
nogoatd avannpioc oac og 8%. MAnv, 6pwe, 10 no-
00076 Qurd dev pronesi va oguvunoloyiotei pé To 3%
Tou OpBonsBikol-Kepolpyou kar To 15% Ttou Wuyio-
ToikoU lotpikol ZupBouliou, xaBdm dev oyetideTan pe
TO ovaTikG atixnua nou aac cuveBnxe onc 12.2.1983

Kard auviénsia 10 oAxkd nogooTé avannpiac ocac
Adyw Tou goyaTikod aTtuxOpotoc napapéver ae 18%,
dnhadn nooootd podvipne  avarmnpioc 3% and To Op-
Bonedko-Xeipoupyikd  latpiké  ZupBodkio  kai 15%
nogowp'vrt avannpioc ond  To  Wuyxiarpkd  laTpikd
*upBolhio

"Ooov nmopd To MG navw QVaQEpoUeve  NPoowp:-
v0 nooooTd avannoiac ocac Ba kAnBeite yia snavefé-
Taon Kata tov Anoihio Tou 1985».

Me Bdon ta ra navw NPayuoaTIKG yEYOVOTG KAl yvwpo-
Tevoelc Twv edwov oTpioopal Twpa ornv eEETaon Twv
apywv Tou O.Kaiou nou dignouv Tnv unoBean. ZTnv unod-
Beon Avniyovn HoakAeidou kay "AAhoc  v. Acimoupyol A-
noZnuoswy (1968 3 AAA. 45 anic oeh. 5354 avagé-
peTal
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«Kard BevTtepo AOyo npéner va onuelwbei om  to
AikaorApio autd otnv aoknon e AvaBewpnTikAc Tou
Sikalodooiac dev pnopet va uneigéhdn omv  enigTRpo-
vikfy afic evog suprpoToc TEXVIKNG @UOEWC, OnWG T
supripata Tou ZuvpBouhiou yia To BdvaTto Tou anobo-
ovroc {idbe MeTafd arAwv MopiopaTa NopoAoviae Tou
ZupBouAiou e  Enikpareioc 1929-1959. oeA. 227).
AMG 1o Akaoripio pnopei BéBaa va efetdoel xard
nogov uioBetdévrag Ttevoia  supruata to ZupBolhio
£xer evepynosr e tov  onBd Todno ano v anoyn
TNC OUVTAYHOTIKOTNTAG, VOMIMGTATAC Kal Kataxpnonc
n unépBaonc efouagiag.»

210 AcOtepo Zuuniipwga Nouoloyiac 1935-1952 (Zo
xaponouioc) osh. 41 kaTw and Tov TiTAo <AvEAeykTov ou-
owoTikAC Koioswea» ornv napdypagpo 295 avagépeTal:

«295. Eni Bepdrwv kaBapwc 10TpIkbV».

Eic e v undBeson Kupidkoc Acounc v. Ynoupyeiou
Epyooiae kar Kowvwvikiv  Acoahioswv (1975) 3 AAA
461 otn och. 465 avoQepeTar:

«... 8a Arav npdypan, ocuvhBwe ¢Ew and Tav appodn
omTo tou Aikaornpiou autolu ae undBean CQUTAC TNC
puonc va efetaoer v opBdTnTa TRC eMOTNHOVIKAC
nAeupdc e éxkBeonc Tou ZuuBouhiou.»

Ma vo Bépo Tou aveASYKTOU TNC OUTIQOTIKAC Kpigewd
avaiuan yiverar ki grnv undBeon n EmrponR Anpodaiac
Ynnpeoiac v. AsUkoc Mewpyiadbne (1972) 3 AAA 594
och. 692-693

Eival @avepo Aoindv o1 n ougiaoTikh kpion Twv kaf’
wv n agitnon otnoildTav og yeyovoTa Kar yvwuartelosic 1o-
Tpikwy cupBouldiwv xal Sev undpxel Btua cite napaBiaonc
vopou g£ite kataxonone h unépBaonc etoudiac, eite nAévne
nepi Ta ApGyuota A Kal nAnuucAolc Goknanc TNC eAsuBé-
pac egktipnone twv ka® wv n aitnon. Hrav Aoindv glAoya
Suvari n andpaocn Twv O6Ti To nooogTd avannoiac 8% Sev
opeiAeTO OTO BUOTUXNHA.

Mo 6Aouc Touc nio navw Adyouc n NPOOPUYNR QUTH C-
noppinTeTar avey £E6dwv.

Aitnon anoppinterat,
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3 C.L.R.

(This is an English translation of the judgment in Greek
reported at pp. 1195-1200 ante),

1986 July 10

[A. Loizou, 1]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

HARITQOS STAVRINOU,
Applicant,
V.

THE REPUBLIC OF CYPRUS, THROUGH

t. THE DEPARTMENT OF SOCIAL INSURANCE
OF THE MINISTRY OF LABOUR AND
SOCIAL INSURANCE AND/OR °

2. THE DIRECTOR OF SOCIAL INSURANCE,

Respondents.

{Case No. 56/85).

Administrative  Law—Administrative  act—Judicial  control—.
Principles governing the non-reviewability of the scientific
merits  of a finding of a technical nature—Principles
governing the non-reviewability of the merits of a decision.

5 On the 11.6.83 the applicant, who had sustained in-
juries by reason of a traffic accident, which occurred on
12.2.83, whilst he was returning from his work to his
home, applied for disablement pension. The OCrthopaedic
Medical Board finally assessed his disability at 3% for
10 “painful movement of the right knee-joint on account of
dislocation” and the Psychiatric Medical Board temporarily
assessed his disability at 15% for post-traumatic concussion.

At the request of the applicant and his Trade Union
the applicant was also examined by the Ophthalmic Me-
15 dical Board, which assessed a permanent degree of dis-
ability of his left eye 1o a degree of 8% probably due
to the age of the applicant™.
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On the basis of this conclusion and the advice of the
Medical Counsellor of the Department of Social Insurance
this percentage was not added to the other percentages of
3% and 15% on the ground that it is not related to
the accident of the 12.2.83. The applicani impugned the
said decision by means of this recourse.

The Court after stating the principles governing the
non-reviewability of the merits of a decision and in par-
ticular the non-reviewability of the scientific merits of
a finding of a technical nature,

Held, dismissing the retourse, that in this case it is
clear that the determination on the merits was based on
facts and opinion of the medical board and there does not
exist a question of cither violation of law or abuse or
excess of power or misconception of fact or wrong cxer-
cise of discretion.

Recourse dismissed.
Na order as to costs.

Cases referred to:

Heraclidou and Another v. Compensation Officer (1968)

3 CLR, 45,
Diosmis v. Ministry of Labour and Social Insurance (1975)
3 C.LR. 461;
Public Service Commission v. Lefkos Georghiades (1972)
3 CL.R, 594,
Recourse.

Recourse against the decision of the respondents to
turn down applicant’s application for disablement pension.

Applicant appeared in person.
A. Vassiliades, for the respondents.
Cur. adv. vulr.

A. Lorzou J. read the following judgment. The appli-
cant with this recourse seeks from the Court the following
relief:
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“Declaration of the Court that the administrative
decision and/or act of the Director of Social Insurance
communicated to the applicant by letter dated S5th
November 1984, (exhibit A) is nuli and void and
with no legal effect whatsoever.”

The facts of the case are the following. The applicant
who was born on the 10th August 1924 applied on the
4th March 1984 for injury benefit regarding a traffic acci-
dent which occurred on the 12th February 1983 whilst
returning from his work to his home. The medical certi-
ficates cover the -period of disability of the applicant for

work from the date of the accident until the 12th April

1983. For this period the applicant was paid injury be-
nefit of a total amount of £215.04, the amount of his
weekly benefit was £25.20.

On the 11th June, 1983, the applicant applied for dis-
ablement pension. On the 12th March, 1984, the applicant
was examined by the Orthopaedic Medical Board which
assessed his disability at 3% for light “painful movement
of the right knee-joint on account of dislocation”. The
assessment was final. On the recommendation of the afore-
said Medical Board the applicant was examined on the
10th April 1984, by a Phychiatric Medical Board also,
which assessed his disability at 15% for post-traumatic
concussion. This assessment was temporary.

On the 17th May, 1984, the applicant by his letter
(exhibit 1, red 34), asked to be examined by an ophthalmic
Medical Board because as he alleged he had problems
with his eye-sight. On the 9th June, 1984, the trade union
to which the applicant belongs submitted the same re-
quest.

In view of the above the applicant was on the 14th
September examined by the Ophthalmic Medical Board
which assessed a permanent degree of disability of his
left eye to a degree of 8% which degree. as mentioned in
exhibit 1. red 38, is probably due to the age of the ap-
plicant.

Dr. Andrcas Georghiou, Medical Officer Grade I, of
the Ministry of Health seconded to the Ministry of Labour
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and appointed by the Council of Ministers as Medical
Adviser to the Social Insurance Department on account of
his specialization (M. Sc. in Occupational Medicine of
London University) testified on oath before me and said
that he examined all elements of the decisions, opi-
nions, of the Medical Boards and advised the Department
on these facts. He referred to the certificate of Dr. M.
Constantinides, exhibit 1, red 33 of the 5th August, 1983,
which gives the first clinical picture of the applicant after
the accident:

“He was admitted to the Surgical Department of
the Nicosia General Hospital from the 12th February.
1983 to the 18th February 1983, with the diagnosis
of concussion., He visited the Eye-Clinic with com-
plaints of blurring of vision in his right eye.”

During the examination the Ophthalmic Surgeon Dr.
Constantinides found the following:

*On examination

VAR: 6/24 VAL: 6/18

Fundi: Lt. normal. Rt macula distorted foveolar
reflex, Oedema; some preretinal haemorrhages at the
periphery of the fundus. (These findings suggest the
diagnosis of Berlin’s oedema).

Tension: R 17 mm Hg L 16 MM Hg.

He has also Lt ectropion and a slight antosocoria.
He has also bilateral lens opacities. He was treated
with ambezin tabs and eye drops. He is still under
conservative treatment at the Outpatient Department
of our Clinic.”

The doctor mentioned that there is blurring in the right
eye which is a kind of cataract and stressed that the Me-
dical Board gave in accordance with exhibit 1, red 38,
8% disability for the macular scar but no disability was
given for the right eye.

On the basis of the aforesaid conclusion and the ad-
vice of the Medical Counsellor of the Department of Social
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Insurance this percentage was not added to the previous
parcentages of 159 and 3%  The relevant letter;decision
was sent to the applicant by respondent 2 on the 5th No-
vember 1984 (exhibit A) which 15 the following

Subject  Assessment of the amount of disablement

I iefer to the atoresaid subject and 1 mform you
the following.

During your examnation by the Ophthalmic Me-
dical Board on the 14th September 1984, the final
percentage of disabihty assessed was 8% But, how-
ever. this percentage cannot be added 1o the 3%
of the Orthopaedic-Surgical and the 5% of the
Psychiatric Medical Board as 1t 1s not related to the
mndustrial accident which  happend to you on the
12th February, 1983

Consequently the total percentage ot disability on
account of an ndustnal acadent remains ot 8%
that 1s a percentage of permanent disability 3% by
the Orthopaedic Surgical Medical Board and 15%
temporarv  disability from  the Psvchatric Medical
Board

As regards the aforementioned temporay percentage
of disabduy you will be summoned for re-exammation
i April 1985 ™

Bearing 1 mund the aforesaid tacts  and  opmon of
the specialists, I turn now to the examination ot the prin
ciples of Law goverming the case Tn the case of Anngon:
Heraclidou and Another v The Compensation  Offrcer
(1968) 3 CLR 45 at pp 53-54 1t mentions

“Secondly, 1t must be borne in mind that this Coun
in the exercise of 1ts 1evisional jurisdiction,  cannot
go nto the scientific mernits of a finding of a techm-
cal nature, such as the finding of the Board, .abow
the death of the deceased (see nter alia. Conclusions
from the Jurisprudence of the Greeh Council ot
State  1929-1959 p 227) But the Court can. of
course, examine whether in  adopting such finding
the Board has acted in a proper manner from the
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point of view of constitutionality, legality and excess
or abuse of powers.”

In the second supplement to the Case Law (1935-1952)
by Zacharopoullos at p. 41 and under the title “The Non-
reviewability of Determination on the Merits” in paragraph
295 it is mentioned:

“295. On pure medical matters.”

In the case of Kyrigkos: Diosmis v. Ministry of Labour
and Social Insurance (1975) 3 C.L.R. 461 at p. 465 it
is mentioned

3

. it would, indced be, normally, beyond the com-
petence of this Court, in a case of this nature to
examine the correctness, from the scientific aspect, of
the report of the Board.”

On the question of the non-reviewability of the deter-
mination on the merits, an analysis is also made in the
case of the Public Service Commission v, Lefkos Georghi-
ades (1972} 3 C.L.R. 594 at pp. 692-693.

It is clear therefore that the determination on the merits
by the respondents was based on facts and opinions of
medical boards and there does not exist & question of
either violatton of law or abuse or excess of power or
misconception of fact or wrong exercise of discretion by
the respondents. It was therefore reasonably open, the
decision that the percentage of disability at 8% is not
due to the accident.

For all the above reasons the recourse is dismissed with
no order as to costs.

Recourse dismissed.
No order as to costs.

1206

10

15

20

25

30



