(1988}

1986 June 24

[DEMETRIADES, 1.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

GEORGHIOS KASTELLANOS,
Applicant,

¥,

THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,

Respondent.

(Case No. 400/84).

Administrative Law-~—Promotions of Public Officers—Recourse
challenging the promotion of one of those selected for pro-
motion—Recourse successful—In reconsidering the matter
the administration is not bound to revoke the promotions
of the other originally successful candidates.

Public  Officers—Promotions—Scheme of Service—Failure to
carry out a sufficient inquiry as to the qualifications of
the interested party—And failure to interpret the Scheme
s0 that the Court is unable to exercise ifs control as to
the reasonableness or not of such interpretation—Grounds

of annulment.

Administrative Law-—Promotions of Public Officers—Addressing
to the Commission a complaint as to the process it fol-
lowed—Relevant letter written after the relevamt decision
was taken—No justification for the Commission to re-
examine the case on the basis of such complaint—The only
course open to the complainant is a recourse to this

Court.

The respondent Commission promoted with effect as
from 15.10.81 the applicant and three of the intcrested
parties in this recourse, namely Neophytou, Pavlou and
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3 C.L.R. Kastellanos v. Republic

HjiChristou (hereinafter referred to as the three interested
parties) fo the post of Senior Welfare Officer. As a result
of a recourse filed by the fourth interested party Papaoni-
siforou against the promotion of only the applicant. ap-
plicant’s said promotion was annulled by this Court. In
re-examining the matter the Commission decided 1o eva-
luate for this purpose and compare, as regards all relevant
criteria  existing on 10.10.81, ie. on the day of its pre-
vious decision. all the candidates then before it. except the
three interested parties, whose promofion had not been
challenged in the said recourse by Papaonisiforou. Finally
the Commission decided to promote interested party Papa-
onisiforou retrospectively as from 15.10.81. By letier dated
23.5.84 counsel for the applicant protested against the
course followed by the Commission. By leuter dated
26.9.84 the Commission replied that the process it followed
was not legally defective,

On 2.8.84 applicant filed the present recowmse. Counscl
for the applicant submitted that the Commission. in  re-
considering the matter. ought to have ievohed compiciel
i*s previous decision and proceed to compare all candidates
hefore it, including the three intevested parties. He further
submitted that interested party Papaonisiforon was not
qualified for promotion under the relevant scheme  of
service and that the Commission failed 1o carry out a duc
inquiry in this respect.

As regards the qualifications of Papaonisiforou the re-
levant minutes of the Commission contain the following
statement, namely “From the aspect of qualifications at
the material time Papaonisiforou possessed 2 Diploma of
the School Welfare Studies, Orlinda Child’s Pierce Colicpe
of Athens, namely special training which she acquned
after three vears’ studies...”

Counsel for the applicant submitted that the abose qu-
alification could have been treated as satisfying cither the
requirement under paragraph 1(a) or the requirement
under paragraph 1(b) of the schemc of service®. but noi
both.

* These paragraphs of the scheme ol service are  Quolnd 5
pp. 1022-1023 post.
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Held, annulling the promotion of Papaonisiforou, but
dismissing the recourse against the promotion of the three
interested parties and the omission to reply to applicant’s
letter dated 23.5.84:

(1) The promotions of the three interested parties were
not affected by the decision in the recourse filed by Papa-
onisiforou. In case of a successful recourse filed by an
applicant against only one of the appointees, the admini-
stration is not bound to revoke the remaining appointments,
effected by the same administrative action, which were not
challenged. It follows that the procedure followed by the
respondent Commission was the correct one.

(2) The sub judice decision was 1aken on 8.5.84. After
the completion of such process, there was no justification
for the Commission to re-examine the matter on the basis
of the complaints in the letter of counsel of the applicant
dated 23.5.84. The process could only have been con-
tes'ed by means of a recourse to this Court, a course
which applicant finally took. Nevertheless, an answer was
given to the said letter after the filing of the recourse.

(3) In the circumstances of the case the Court has
formed the view that the respondent Commission did not
address its mind into the aspect of the qualifications of
the interested party Papaonisiforou and did not carry out
a sufficient inquiry as to the nature of the qualifications
possessed by her. It also failed to interpret the relevant
scheme of service regarding this question, and, thus, the
Court is unable to exercise its control as to the reason-
ableness or not of such interpretation.

Sub judice decision annulled in
so far only as the promotion of
interested party Papaonisiforou is
concerned. No Order as to costs.

Cases referred to:

Papapetrou v. The Republic, 2 R.S.C.C. 61;
Georghiades v. The Republic (1967) 3 C.LR. 653;

Mikellidou v. The Republic (1981) 3 CL.R. 46!;
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Mytides v. The Republic (1983) 3 C.L.R. 1096;

Decision No 2015/30 of the Greek Council of State.
Recourse.

Recourse against the decision of the respondents to pro-
mote the interested parties to the post of Senior Welfare
Officer in preference and instead of the applicant.

A. 8. Angelides. for the applicant.

A. Vassiliades. for the respondent.

A. Markides, for interested party M. Papaonisiforou.

A. Panavioton. for interested party M. Neophytou.
Cur. adv. vult.

DeMETRIADES J. read the following judgment. By means
of the present recourse the applicant seeks the following
relief:

A. Declaration and/or judgment of the Court that the
decision of the Public Service Commission published in
the Official Gazette of the 20th July, 1984. by means of
which  Myrianthi Papaonisiforon  was promoted retros-
pectively, instead of the applicant. to the post of Senior
Welfare Officer is null and/or void.

B. Declaration of the Court that the omission of the
Public Service Commission to respond, examine and an-
swer, to a letter of the applicant as {rom 23.5.84 is null
and void.

C. Declaration and/or judgment of the Court that the
promotion with effect as from 15.10.81 of Malamo Neo-
phytou, Christakis Pavlou and Antonios HadjiChristou to
the post of Senior Welfare Officer is null.

D. Declaration of the Court not to approve the decision
of the Public Service Commission.

E. Costs.

The history of events which led the applicant to the filing
of his present recourse is briefly as follows:
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On the 10th October, 1981, after the completion of the
relevant process in this respect the respondent Commission
decided to promote to the post of Senior Welfare Officer,
with effect as from the 15th October, 1981, the applicant
and the three inierested parties in the present proceedings,
namely M. Neophytou, Chr. Pavlou and A. HadjiChristou.

Among the candidates for promotion to this post there
were inciuded Demetra Papantoniou and Myrianthi Papa-
onisiforou who filed against the promotion of only the ap-
plicant, as an interested party in those proceedings, re-
courses Nos. 487/81 and 42/82, respectively. The recourse
of applicant Papantoniou in Case WNo. 487/81 was dis-
missed, whereas the recourse of applicant Papaonisiforou
in Case No. 42/82 succeeded and the sub judice decision
in so far as it concerned the applicant in the present case,
who was the interested party in that casc. was annulled
(see, in this respect, Papantoniou and another v. The Re-
public, (1983) 3 C.L.R. 64).

Against the aforesaid first instance judgment of the
Court, therec was filed an appeal which was dismissed by
the Full Bench of the Court (see The Public Service Com-
mission v. Papaonisiforon, (1984) 3 C.L.R. 370).

In consequence of the dismissal of that appeal, the res-
pondent Commission re-examined thc matter of the filling
of that post which became vacant as a result of the annul-
ment of the promotion of applicant G. Kastellanos to such
post and decided to evaluate for this purpose and compare,
as regards all relevant criteria existing on the 10th Octo-
ber, 1981, all the candidates then before it, except the
three interested parties whose promotions were not challeng-
ed by means of recourse 42/82. The respondent Com-
mission then, on the basis of all relevant material before it,
concluded that the selection ought to have been made be-
tween candidates G. Kastellanos and M. Papaonisiforou,
who were considered superior to all others and decided
finally to promote retrospectively, as from the 15th Octo-
ber, 1981, interested party Papaonisiforou. instead of the
applicant.

On the 23rd May, 1984, counsel for the applicant ad-
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3CLR. Kastellancs v. Republic Demetriades J.

dressed a letter to the Chairman of the Public Service Com-
mission complaining against the process which was fol-
lowed for the selection of the interested party and sub-
mitting, mainly, that the Public Service Commission ought
to have revoked its decision as a whole and include in
the comparison of the candidates the three interested par-
ties who were excluded because their promotions were
treated as not having been affected, and, also, that the
interested party was not qualified for promotion.

On the basis of a legal advice from the Office of the
respondent Commission, dated the 21st September, 1984
(see exhibit 9) there was sent to counsel for the applicant
a reply to his aforesaid letter on the 26th September, 1984,
stating that the process which was followed by the Com-
mission during the re-examination of the matter of the
filling of the post concerned was not legally defective.

In the meantime, on the 2nd August. 1984, the appli-
cant filed, through his counsel, the present recourse claim-
ing the relief stated above.

I shall first examine the arguments advanced by counsel
for the applicant in support of prayer ‘C’ in the motion
for relief, namely his complaint against the promotions of
interested parties M. Neophytou, Chr. Pavlou and A.
HadjiChristou.

f

On this issue, counsel for the applicant submitted that
the misconception of the Public Service Commission re-
garding the merits of Papaonisiforou, which was the main
ground for the annulment of the promotion of the ap-
plicant in the previous proceedings before the Court, in-
fluenced the whole administrative action and that the
Commission. in reconsidering the matter, ought to have
revoked completely its decision and proceed to compare
all candidates then before it, including, also, the three
above named interested parties. Therefore, he argued, the
respondent wrongly considered that the vacancy to be filled
was only one and, thus, acted unequally and unlawfully
in so far as the applicant was concerned.

On the other hand, counsel for the respondent sub-
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mitted that as the decision relating to the promotions of
the three interested parties was published on the 13t
November, 1981. and no recourse was then filed against
their promotions, the present recourse, in so far as it -ur-
ports to challenge such promotions. is out of time.

In reply to this submission counsel for the applicani put
forward the argument that the applicant had acquired a
legitimate interest to challenge the promotions of thosc
interested parties only during the reconsideration of the
matter by the Public Service Commission, that is when
he was excluded from the promotions and that consequ-
ently his recourse could not be treated as having been
fjled out of time.

In the case of Papantonion, supra. Pikis ). had stated
the following (at pp. 67. 74):-

“The applicants confined their challenge to the
appointment of one of those selectcd, namely Ge-
orghios Kastellanos, joined as an interested party in
the proceedings in hand. Apparently, the applicaats
acknowledge, it was reasonably open to the respon-
dents to choose the remaining appointees to the nost
of Senior Welfare Officer

For all the above reasons, the recourse of the
applicant in Case No. 42/82 succeeds and the subject
decision, so far as it concerns the applicant and the
interested party. is annulled.”

It is thus clear that the promotions of the three other
interested  parties which were not challenged then by
means of a recourse were not affected and have remained
as decided then by the respondent Commission.

Regarding the obligation of an administrative organ to
revoke its decision as a whole in case it has been par-
tially annulled after the filing of a successful recourse
against such decision, I would like to refer, by way of
useful guidance. to the Conclusions from the Case-Law
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of the Council of State in Greece, 1929-1959. p. 280.
Kyrizcopoulos on Greek Administrative Law., 4th  od.
V.C.. p. 151, footnote 29, and, particularly, to the De-
cision of the Council of State in Greece in Case 20105/50.
By means of such decision the Ceuncil of State in Greece
held that in case of a successful recourse filed by an ap-
plicant against only one of the appointees and the annul-
ment of such appointment as a result of the decision of
the Council of State, the administration is not bound to
revoke the remaining appointments, effected by the samc
administrative action, which were not challenged.

In view of the above, 1 have reached the conclusion
that the procedure followed by the respondent Commis-
sion, against which counsel for the applicant is com-
plaining, was the correct one and that the Commission
was not bound to revoke the promotions of the threc
interested parties concerned because the recourse of M.
Papaonisiforou succeeded and the sub judice decision was
annulled only in so far as the applicant was concerned
and all other promotions, which have not been contested.
have remained unaffected. For this reason, the present
recourse of the applicant, which was filed on the Znd
August, 1984, and was challenging the promotions made
as from the 15th October, 1981, i1s out of time and it is
dismissed in so far as the interested parties M. Neophytou.
Chr. Pavlou and A. HadjiChristou are concerned.

I shall now deal briefly with the argument of counsel
for the applicant that the failure of the respondent to
examine the complaints contained in his letter dated the
23rd May, 1984, and reply to it. is null and void and of
no effect whatsoever.

The re-examination of the matter by the Commission
of the filling of one post of Senior Welfare Officer after
the judgment of the Full Bench of this Court in the case
The Public Service Commission -v. Papaonisiforou, supra,
took place on the 8th May, 1984, and the sub judice de-
cision was reached on that date. After the completion of
such process there was no  justification for the Com-
mission to reconsider its decision on the basis of the ar-
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guments and complaints submitted to it by counsel for the
applicant by means of his letter of the 23rd May, 1984,
because, under the circumstances, counsel for the apph-
cant could have only contested such process by way of
a recourse before the administrative Court, a course which
he finally took. Nevertheless, an answer was addressed
to such letter on the 26th September, 1984, and despite
the fact that such letter was sent to counsel for the appli-
cant after the filing of the recourse, I do not think that
later on  such argument could be carried any further.
Therefore, the relief claimed by the applicant by means
of his prayer ‘B’ in the motion for relief cannot succeed.

What remains now to be considered are the arguments
advanced by counsel for the applicant regarding the vali-
dity of the promotion of intercsted party Papaonisiforou
instead of him. His argument in this respect was that the
interested party was not qualified for promotion under
the relevant scheme of service and that the respondant
Commission has failed to carry out a due inquiry into
the possession by her of the required, under the relevant
scheme of service, qualifications.

Paragraphs 1(a) and 2 of the scheme of service for the
post concerned, which set out the qualifications which
candidates must possess, provide as follows:-

(1) (a) AinAwpa Ttpetodc Pomhoswe eic Avwré-
pav Zxohv Kowvwvikie 'Epyaciac/Ednpepiac ff GAho
igoTipov  SinAwua  EnayyeApamixic  kotaprigswe  €iC
tAv Koivwvikdv 'Epyaociav/E0npepiav xai tpietac Tou-
AdxioTov Unnpeoia eic AV Béoiv AeiToupyod Eunue-
piac’

(2) Eibikn éxnaibguoic A peTteknoibevoic gic TV
Kowvwvikily 'Epyaociav/Einuepiav  ATic va nepidapBa-
vl woitnolv gic aveyvuwplopévov  £kNaIBEUTIKOV  iBpu-
ua kai GnéxkTolv oxemkod SiInhdpaToc/moTonoinTIKoD.

”)
(* (1) (a) A diploma of a three years course in a
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3CLR. Kastellanos v. Republic Demetriades J.

School of Social Work/Wclfare or other equivalent
diploma of vocational training in the Social Work/Wel-
fare and at least three vears service in the post of
Welfare Officer;

(2) Special or post-graduate training in  Sociat
Work, Welfare which will include studies in a reco-
gnized educational institution and possession of a
relevant diploma/certificate.

™)

As to the inguiry which was carried out by the Public
Service Commission into the matter of the possession by
the interested party of the qualifications required by the
scheme of service it is to be found in the relevant minutes
of the meeting of the respondent the following:

«And nAsupde npogdvTwy KaTd Tov oumwdn xpodvo
n Manaovnoipépou digBere Diploma of the School of
Social Welfare Studies, Orlinda Child’s Pierce College
of Athens, &nAabi ik  katdpman  nou anokTNOE
JoTepu and onoudéc TPV ETWV,. »

(“From the aspect of qualifications at the material
time Papaonisiforou possessed a Diploma of the
School of Social Welfare Studies, Orlinda Child’s
Pierce College of Athens, namely special training
which she acquired after three years studies,... ™)

Counsel for the applicant submitted that the qualifica-
tion possessed by the interested party could have been
treated as satisfying either the requirements under para-
graph 1{a) of the relevant scheme of service, or the re-
quirements under paragraph (2) above, but not both.

On the other hand, counse!l for the respondent sub-
mitted that the nature of the studies carried out by the
interested party at the Pierce College and the possession
by her of the aforesaid Diploma could be treated as satis-
fying, at the same time, both the aforesaid requirements
of paragraph 1(a) and (2) of the scheme of service,

It has been judicially established that the interpreta-
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tion and application of the schemes of service are matters
falling within the powers of the Public Service Com-
mission (see, in this respect, Papapetrou v. The Republic,
2 RS.C.C. 61, Georghiades v. The Republic, {1967y 3
C.L.R. 653, Mikellidou v. The Republic, (1981) 3 C.L.R.
461, and Mpytides v. The Republic, (1983) 3 C.L.R.
1096), and that the Court may exercise its judicial con-
trol only as to whether such interpretation was reasonably
open to the appointing authority.

In the circumstances of the present case and having in
mind the arguments advanced by counsel on the issue un-
der consideration, 1 have formed the view that the Com-
mission did not address its mind into this aspect of the
case and did not carry .out a sufficient inquiry as to the
nature of the qualifications possessed by the interested
party. It further appears that it has failed to interpret
the relevant scheme of service regacrding this particular
question. and, thus, the Court is unable to exercise its
control as to the reasonableness or not of such interpre-
tation.

I do not find the contents of the relevant minutes of
the Commission in this respect as having been drafted in
an adequately clear and sufficient manner. so as to leave
the Court with no doubt as to the interpretation given
by it to the scheme of service regarding the sub judice
matter of the required under it qualifications.

As the failure to carry out a due inquiry is by itself a
ground for the annulment of the decision concerned, |
do not propose to deal with any other ground raised in
the present proceedings.

In the result, the present recourse succeeds partly and
the sub judice decision is annulled in so far only as the
promotion of interested party Papaonisiforou is concerned,
which has to be re-examined by the respondent Com-
mission.

Sub judice decision
partlv annulled.
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