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1985 March 20

[DEMETRIADES, J.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

ANDREAS AVGOUSTIS,

Applicant,
v,

THE DISCIPLINARY BOARD,

Respondent.

{Case No. 85/82).

Administrative Law—Administrative acts or  decisions—An-
nulment—They cease to exist and the legal position re-
verts to that which existed before the act or decision was
taken or made.

Army of the Republic—Officer of—-Seconded for service in the
National Guard— Disciplinary  trial of—National Guard
(Discipline) Repgulations, 1964 to 1978 could be invoked
—Section 3 of the Army of the Republic (Constitution and
Enlistment) Law, 1961 (Law 8/61) (as amended by section
2(3) of Law 46/73).

Administrative Law—Administrative acts or decisions—Can-
not be made with retrospective effect—Disciplinary convic-
tion of Army Officer—Retrospective sentence annulled—
Regulation 25 of the National Guard (Discipline) Regula-
tions, 1964-1978.

Disciplinary Offences—OQOfficer of Army of the Republic se-
conded for service in the National Guard—Disciplinary
trial—Hearing of the case and admissibility of evidence—
Rules applicable are those applicable to hearings of cri-
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minal cases—Regulations 17(8) and 19(1) of the National
Guard (Discipline) Regulations, 1964-1978—Counits bad
for duplicity—Disciplinary conviction  resting, inter alia,
on a report which was admitted in evidence without calling
its maker as a witness—And applicant denied the right
to cross-exanine him—Said regulation 17(8) infringed—
Such violation comtrary 10 the rules of natural justice—
Moreover respondent acted contrary to the principles ot
the Law of evidence by accepting an inadmissible do-
cument—Sub judice disciplinary conviction annulled.

Human rights—Freedom of expression—President of the Re-

public—Citizens of the Republic including army officers
entitled to their views about the policy of the Head of the
Republic—And they can freely express same provided thev
are doing so in a non insulting way.

The applicant was enlisted in the Army of the Republic
on the Ist November, 1962, with the rank of Captain. On
the Ist November, 1971, he was promoted to the rank of
Major. As from the 2and October, 1974, he was seconded
for service in the National Guard. His secondment to the
National Guard was made by the then Minister of Interior
and Defence by virtue of the powers delegated to him by
the Council of Ministers which was, under section 3 of
the Army of the Republic (Constitution and Enlistment)
Law. 1961 (Law 8/61), as amended by the Army of the
Republic (Constitution, Enlistment and Discipline) (Amend-
ment) Law, 1973 (Law 46/73), the competent organ to
second officers of the Army of the Republic to the Na-
tional Guard. The order by means of which he was se-
conded from the Army of .the Republic to the National
Guard, though a temporary one, has never been amended
or repealed. On or about the 9th September, 1976, he
was informed that the Council of Ministers had decided
to terminate his services in the Army of the Republic as
from the 10th September, 1976, without the payment of
any compensation.

As against this decision he filed a recourse the result of
which was the annulment of the said decision on the
ground that the Council of Ministers had no right to dis-
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miss him without having before it the opinion of the com-
petent Military Disciplinary Board.

Several requests made by the applicant to the authori-
ties to return to his duties and be paid the emoluments
due to him since his djsmissal remained unanswered and
on the 4th May, 1981. on the directions of the Minister
of Defence a Disciplinary Board was set up in order to
try him of two disciplinary offences* alleged to have been
committed by him. The Disciplinary Board found him
guilty of the charges preferred against him and imposed
on him the sentence of dismissal from the service retro-
spectively as from the 10th September, 1976. Hence this
recourse which was based on the following grounds.

(a) That the respondent had no jurisdiction to try the
case in that applicant bad not been reinstated to the
rank of Major in the National Guard.

{b) That the respondent was not a Disciplinary Board
constituted by virtue of the Army of the Republic
Law and the Regulations of the National Guard, by
virtue of which he was tried could not have been

invoked in his case.

(c) That the respondent had no right to impose a sen-
tence with retrospective effect.

(d) That the acts for which the applicant was found
guilty did not constitute disciplinary offences at the
time they were committed, and, therefore, the res-
pondent had wrongly found him guilty for committing
them.

(e) That the counts with which applicant was charged
were bad for duplicity.

(f) That the respondent had wrongly admitted inadmissi-
ble evidence, and

* The offences are quoted at pp, 632-634 post,
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(g That it was not reasonably open to the respondent
to find the applicant guilty on the counts he was
charged with.

In reaching its decision, by which the applicant was
found guilty of the charges preferred against him, the
Disciplinary Board took into consideration a report sub-
mitted by an Army officer, a certain Major Zambartas
which report he had submitted to the Chief of the General
Staff of the National Guard in June, 1976. This report
was produced after an objection submitted by counsel ap-
pearing for the applicant was overruled but Major Zam-
bartas was not called as a witness. Regulation 19(1) of
the National Guard (Discipline) Regulations, 1964 to 1978
provides that:

*“The rules applicable to trials before the Disciplinary
Board, relating to the admissibility of evidential mate-
rial, are the same as the rules which are applied by the
courts in the Republic and nobody is obliged to an-
swer to any question to which he would not have been
obliged to answer or to produce a document which he
would not have been obliged to produce in a Court in
the Republic”.

Held, (1) that it is a cardinal principle of administra-
tive Law that when an act or decision of an administra-
tive organ is declared null and void by a Court, such de-
cision or act ceases to exist and the legal position reverts
to that which existed before the act or decision was taken
or made (see Kyriacopoulos on Greek Administrative Law,
4th ed., Vol. C, p. 151); that it follows, therefore, that
after the annulment of the first sub judice decision the appli-
cant was reinstated to the rank of a Major of the Army
of the Republic seconded to serve in the National Guard
with effect from the 8th September, 1976; and that the
fact that his request to return to his duties remained un-
answered by the authorities, has no bearing on this issue.

(2) That since applicant was reinstated to his rank in
the Army of the Republic but his secondment to the Na-
Jional Guard continued the regulations of the National
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Guard could be invoked (see section 3 * of Law 8/6!
as amended by section 2(3) of Law 46/73).

(3) That is is a basic principle of adminjsirative Law
that administrative acts cannot be made with retrospective
effect; that, further, under regulation 25 of the relevant
Regulations “the sentences imposed by the Disciplinary
Board start running from the date of their confirmation
by the confirming authority”; and, that, therefore, the
sub judice decision regarding the retrospectivity of the
sentence imposed on the applicant should be declared
null and void and of no effect.

(4) That the charges on which he was found guilty
constituted a disciplinary offence at the time they were
committed because they were made offences by the Na-
tional Guard (Discipline) Regulations, 1964.

(5) That both counts which the applicant had faced
would have been, if a criminal charge was brought against
him, bad for duplicity and in the light of the provisions
of regulation 17(8)** of the National Guard (Discipline)
Regulations of 1964-1978 the proceedings against the
applicant did not take place in accordance with them, as
the applicant was denied the right to know exactly which
offence he had to answer.

(6) That inadmissible evidence cannot be taken into
consideration by the Disciplinary Board when it weighs
the evidence before it in order tg reach its decision (see
regulation 19(1) of the National Guard (Discipline) Regu-
lations, 1964-1978); that having taken into consideration
that Major Zambartas was not called as a witness and
that as a result the applicant was denied the right to
cross-examine him, a fundamental right which, is safe-
guarded by regulation 17(8), has been infringed; that such
violation is contrary to the rules of natural justice and as
the respondent, contrary to the principles of the Law ot

* Section 3 s quoted at pp. 636-637 post.

*#* Regulation 17{8) provides as follows:
«The hearing of the case is conducted, as far as possible, in the
same manner as the hearing of a criminal case tried summarily».
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evidence, had accepted an inadmissible document, which
undoubtedly had influenced it in reaching its decision,
the sub judice decision musi be annulled.

(7Y Held, further, that on the evidence adduced before
the Disciplinary Board, no reasonable Court could have
found the applicant guilty of the charges preferred against
him, as the evidence adduced before it could not possibly
warrant the finding which the Disciplinary Board had
reached, in that Captain Theocharous, a witness for the
Prosecution, in giving evidence before the Board said
that what he heard the applicant say to Major Zambartas
was that he disagreed with the general policy of the late
Archbishop Makarios; that every citizen of the Republic,
including an officer of the National Guard or the Army
of the Republic, is entitled to his views about the policy
of the Head of the Republic and that he can freely ex-
press same provided that he is doing so in a non insulting
way.

Sub judice decision annulled.

Cases referred to:
Avgousti v. Republic (1980) 3 CL.R. 304;
Morsis v. Republic (1965) 3 C.LLR. 1 at p. 6;

Decisions of the Greek Council of State Nos: 250/49,
379/49, 263/55 and 1320/56.

Recourse.

Recourse against the decision of the respondent to dis-
miss applicant from the National Guard.

L. N. Clerides, for the applicant.

M. Florentzos, Senior Counsel of the Republic, for

the respondent.
Cur. adv. vult.

DeMETRIADES J. read the following judgment. The ap-
plicant by his recourse prays for a declaration that the de-
cision of the respondent by means of which he was dis-
missed from the National Guard as from the 10th Septem-
ber, 1976, which was commuhicated to him on the 23rd
January, 1982, is null and void and of no effect whatso-

ever,
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The applicant was enlisted in the Army of the Republic
on the 1st November, 1962, with the rank of Captain, hav-
ing served until then as a Captain in the Greek Army. On
the 1st November, 1971, he was promoted to the rank of
Major and on or about the 9th September, 1976, he was
informed by letter dated the 8th September, 1976, that
the Council of Ministers had decided to terminate his ser-
vices in the Army of the Republic as from the 10th Sep-
tember, 1976, without the payment of any compensation.

The Council of Ministers reached its decision to dismiss
the applicant on the submission of the Minister of De-
fence.

The applicant then filed Recourse No. 243/76, the re-
sult of which was the annulment of the said decision on
the ground that the Council of Ministers had no right to
dismiss the applicant without having before it the opinion
of the competent Military Disciplinary Board (see, in this
respect, Avgousti v. The Republic, (1980) 3 C.L.R. 304).

Several requests made by the applicant to the authori-
ties to return to his duties and be paid the emoluments due
to him since his dismissal remained unanswered and on the
4th May, 1981, on the directions of the Minister of De-
fence a Disciplinary Board was set up in order to try the
following two disciplinary offences alleged to have been
committed by the applicant:

a[pwrn Karnyopia

Karnyopeioar &ia avakionpenn kai davoikeiov ouune-
pwpopdv fTol £vApynoec xatd Tpdnov npokaAobvra 4-
Takiav, fi/kai kara Tpénov EmBAaBR &ia TRV neiBap-
xiav, fi/kai kara Tponov daric ATo glhoyov kai niBavov
én 84 npooBaln TAv OnoAnyw TRc Auvépswe (ZTpo-
TO0) kaTd napdBaow ToU KAN. 1 tov MMefapyxikv
Kavoviouwv the "EBvikfic ®poupdc 1964-1979.

Aentopépeiar Karnyopiac

'O kamyopolUpevoc nepi TO TéAoc Anpihiou 1976
gvroc ToD ypageiou TRe AYM/TEE® Tto0 To6ve Tyou
Zapndpra ‘lwdvvn kai £ni napouocia ToUTou Kai TOU
TOTE Ayol Oeoxapouc ZdabB8a £Eeppdacdn 6m Bicpuwvei
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pE TV noAmkhiv Tou Téwc Apyieniokonou Makapiou
MpoéSpou Thc Kunpiakic Anuokpariac,

Agutépa Karnyopia

Kamyopeiom &da avakionpend xal avoixgiov  cupne-
prpopda fTor évApynoec xaTd Tponov npoxaholvra &-
tafiav, A/xai kard tponov £mBAaBn Sia v neibapyi-
av. f/kai kara Tponov domic Ao slAoyov kai mibavov
6T B4 npeoBakn Thv OnoAnyiv TAc Auvdpewe (ZTpo-
To0) katd napdBaoiv Tol KAN. 1 Tav MeiBapy. Kavov.
TRe E.$. 1964-1979.

Aentopépeia Katnyopiag

'O karnyopoupevoc évrdc Tob pnvoc  Maiou 1976
kai eic 1O ovparénedov Mavayidbn kaveixev apifpov
@uAAadiwv eic TO ypageiov Tou (10-20), £dwoe BE Eva
¢L aurov eic Tov Txnv Zaundaprav lwavvnv, T4 €V
Adyw @uAAGDiIa nepigiyov TRY  OpAiay  Ttol "Apxien-
okénou Makapiou eic 10 ZupBouMiov "Acgadsiac TOV
H.E. tAv 19.7.74 xatd TtoiolTov TpOnOV Tunwpevn (pé
anopovwueves @pdoceic) OOTE va npokonTouv  aixpai
kata To0 Téwe "Apyiemokénou Makapiou mc "Apxnyoc
KpaTtoucs.

(“First Count

You are charged for undignified and improper be-
haviour, namely you had acted in a manner causing
disorder and/or in a harmful to discipline manner
and/or in a manner which was reasonable and proba-
ble that is will offend the dignity of the Force (Army)
contrary to Reg. 1 of the Disciplinary Regulations of
the National Guard 1964-1979.

Particulars of Offence

Towards the end of April 1976 in the office of
AYN/TEE® of the then Major Zambartas Ioannis and
in the presence of him and of the then Captain Theo-
charous Savvas the accused stated that he disagrees
with the policy of the late Archbishop Makarios Pre-
sident of the Republic of Cyprus.

Second Count
You are charged for undignified and improper be-
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haviour, namely you had acted in a manner causing
disorder and/or in a harmful to discipline manner
andfor in a manner which was reasonable and pro-
bable that it will offend the dignity of the Force
{Army) contrary to Reg. 1 of the Disciplinary Regu-
lations of the National Guard 1964-1979.

Particulars of Offence

In May 1976 and in the Panayides’ military camp
the accused had in his possession a number of pam-
phlets in his office (10-20), and he gave one of them
to Major Zambartas Ioannis, the said pamphlets con-
tained the speech of Archbishop Makarios at the
U. N. Security Council on 19.7.74 printed in such a
manner (with isolated phrases) so as points would re-
sult against the late Archbishop Makarios as Head of
State.”)

On the 19th October, 1981, the Disciplinary Board
having heard the evidence adduced by the prosecution and
having afforded to the applicant every opportunity to de-
fend himself, and I must say here that in this respect the
-applicant was given all along every opportunity to exercise
all the rights he could have, found him guilty of the charges
preferred against him and imposed on him the sentence of
dismissal from the service retrospectively as from the 10th
September, 1976. In imposing this sentence the Disciplinary
Board said that in their opinion such sentence was impe-
rative in view of the special circumstances of the case but
did not explain what were, in their view, such special cir-
cumstances which led them to take their decision to im-
pose on the applicant a sentence of dismissal with retros-
pective effect.

Such sentence was confirmed on the 23rd January, 1982,
in accordance with the provisions of the relevant Law.

The applicant now complains that the respondent had
no jurisdiction to try his case in that-

(a) he had not been reinstated to the rank of Major in
the National Guard,

(b) the respondent was not a Disciplinary Board consti-
tuted by virtue of the Army of the Republic Law,

(c) the respondent had no right to impose a sentence
634
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3 CLAR. Avgoustis v. Disciplinary Board Demetriades J.
with retrospective effect,

(d) the acts for which the applicant was found guilty did
not constitute disciplinary offences at the time they
were committed, and, therefore, the respondent had
wrongly found him guilty for committing them,

() the counts with which applicant was charged were
bad for duplicity,

(f) the respondent had wrongly admitted inadmissible evi-
dence, and

(g) it was not reasonably open to the respondent to find
the applicant guilty on the counts he was charged
with.

The respondent, in answer to the grounds of Law relied
upon by the applicant, alleges that the sub judice decision
is duly reasoned and that it was correctly and legally taken
in compliance with the relevant laws and regulations and
after exercising its descretion in the light of all material
facts and circumstances of the case.

I intend to deal with each ground of Law as set out
earlier.

Ground (a)

This ground deals with the question of whether at the
time of his trial by the Disciplinary Board the applicant
was an officer of the National Guard.

It is an undisputed fact that the applicant was an officer
of the Army of the Republic and that, as it appears from
his personal file which is an exhibit before me, he was, as
from the 2nd October, 1974, seconded for service in the
National Guard. The secondment of the applicant to the
National Guard was made by the then Minister of Interior
and Defence by virtue of the powers delegated to him by
the Council of Ministers which was, under section 3 of
the Army of the Republic (Constitution and Enlistment)
Law, 1961 (Law 8/61), as amended by the Army of the
Republic (Constitution, Enlistment and Discipline) (Amend-
ment) Law, 1973 (Law 46/73), the competent organ to
second officers of the Army of the Republic to the Na-
tional Guard.

The order by means of which the applicant was seconded
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from the Army of the Republic to the National Guard,
though a temporary one, has never been amended or re-
pealed.

It is a cardinal principle of administrative Law that
when an act or decision of an administrative organ is de-
clared null and void by a Court such decision or act
ceases to exist and the legal position reverts to that which
existed before the act or decision was taken or made (see
Kyriacopoulos on Greek Administrative Law, 4th ed., V.
C., p. 151).

It follows, therefore, that after the annulment of the
sub judice decision in the Avgousti case, supra, the appli-
cant was reinstated to the rank of a Major of the Army of
the Republic seconded to serve in the National Guard
with effect from the 8th September, 1976. The fact that
his request to return to his duties remained unanswered by
the authorities, has no bearing on this issue.

Ground (b)

This ground is that the Disciplinary Board which had
tried the applicant was not duly and legally constituted.
The applicant alleges that since he was an officer of the
Army of the Republic, the regulations of the National
Guard, by virtue of which he was tned could not have
been invoked in his case,

Having found that the applicant was reinstated to his
rank in the Army of the Republic, but that his second-
ment to the National Guard continued, this argument must
fail more so because of the previsions of section 3 of Law
8/61, as amended by section 2(3) of Law 46/73. This
section reads:-

1}

(3) OQiovbrinote péloc dnoonwuevov Buvauer
To0 &Bagiou (2) & Onnpegiav &v TR "AoTuvopikf Au-
vaper Konpou A év TR "EBviki ®poupq, diapkolone Thc
ToladTne anoondcswe, 08  éxTeARl ToabTa kabrkovTa
kal doxkfij Toiadrac &Eouoiac we kaBopilovral eic Tov
nepi ‘Agrtuvopiac Népov fi Tole nepi Tic 'EBvikie
dpoupdc Nopouc Tol 1964 Ewe 1968 «ai Touc Bdos
Tov Noéopwv ToUtwv £kdidopévouc Kavoviopoluc, ava-
Adywe TAC nepinTwocswe, Kai 84 undkerar eic Tag dia-
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1afsie T@wv nposipnuévay Néauwv wai Kavoviaudv.»

(“Any member seconded under paragraph (2) for
service in the Cyprus Police Force or in the National
Guard, during such secondment, will perform such
duties and excrcise such powers as defined in the Po-
lice Law or the National Guard Laws 1964 to 1968
and the Regulations issued by virtue of such Laws, as
the case may be, and will be subject to the provisions
of the said Laws and Regulations.”)

This ground, therefore, must, also, fail.

Before dealing with ground (c), I feel that I must deal
with grounds {d) to (f) which, in procedural sequence,
precede it.

Ground (d)

It is the submission of counsel for the applicant that
the charges on which he was found guilty did not consti-
tute a disciplinary offence at the time they were com-
mitted.

This submission must fail because the offences with
which the applicant was charged were made offences by
the publication of the National Guard (Discipline) Regula-
tions, 1964 (see No. 554 in the Third Supplement, Part II,
to the Official Gazette of 1964). Paragraph 1 of the First
Schedule reads of follows:-

«(1) 'Avafionpenfc kai avoikeloc oupnepigopd, RTOl
gav péhoc T Evepyl] koTd TpOmov  npokaiolvra aTa-
Liav, § kard Tponov émBAaBA &ia TAv neBapyiav, £
Kara tpénov doTic civar elAoyov kai niBavov 611 84 npoo-
B8ahn v OnoAnysv Tic Auvapswe.»

(“Undignified and improper behaviour, namely if
a member acts in a manner causing disorder, or in a
manner harmful to discipline, or in a manner which
is reasonable or probable that it will offend the di-
gnity of the Force.”)

Ground (e)

Counsel for the applicant argued that the two counts
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which the applicant had faced were bad for duplicity in
that more than one offence was charged in each one of
them. He further argued that the Disciplinary Board which
had tried the applicant was bound to follow the Criminal
Procedure Rules which forbid the inclusion in one count
of more than one offences.

Regulation 17(8) of the National Guard (Discipline) Re-
gulations 1964 to 1978 (see No. 240 in the Third Supple-
ment, Part I, to the Official Gazette of 1978) provides
as follows:-

="H akpdacic TAc OnoBéoewc bHiefdyeral, kard 1O
duvatdv, kard TOv aiTov TpoOMmov we f adkpoaoic noi-
vikfic (noBfcewc éxBIKaZopEvne CGuUVONTIKDG.»

(“The hearing of the case is conducted, as far as
possible, in the same manner as the hearing of a
criminal case tried summarily.”)

The relevant provision relating to the framing of charges
against an accused person in criminal proceedings is sec-
tion 39 of the Criminal Procedure Law, Cap. 155, which
reads:

“39. The following provisions shall apply to all
charges and, notwithstanding any Law or rule of
practice, a charge shall, subject to the provisions of
this Law, not be open to objection in respect of its form
or contents if it is framed in accordance with the
provisions of this Law-

(a) a statement of the offence in a charge, or where
more than one offence is charged of each offence
so charged, shall be set out in the charge in a
separate paragraph called a count;

The disciplinary offence with which the .applicant was
charged before the Board in both counts was created, as
already stated by paragraph (1) of the First Schedule to
the National Guard (Discipline) Regulations 1964, supra.

It is in my opinion, clear that here we have three dis-
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tinct instances which can constitute the offence of undigni-
fied and improper behaviour-

(a) by acting in a manner causing disorder,
(b) by acting in a manner harmful to discipline, and

(¢c) by acting in a manner which will reasonably and
probably offend the dignity of the Force.

Instances (b) and (c) above are self-explanatory but I
tried to find out what the word “ataxia” (“disorder”) means
in the military vocabulary. No definition of this word is
given in either the Army of the Republic Law, or in the
National Guard Law. However, Part Nine (which consists
of sections 71 to 76) of the Military Criminal Code and
Procedure Law, 1964 (Law 40/64) as later amended, is
headed “Offences against the Military Order” and I take
it that the offences created by it are the offences that can
cause “disorder” in the Army.

The offences created by Part Nine of this Law are the
following:

(a) Insulting a guard.

(b) Assault on a guard.

(¢) Unnecessary shooting.

(d) Drunkeness whilst on duty.

(e) Pretention of uniform or other insignia.
) _Unlawful taking over of leadership.

Each of the above instances does not merely describe
the particular act complained of, i.e. undignified and im-
proper behaviour, but each consists of a separate act
which can constitute the said particular act.

In the result, I find that both counts which the appli-
cant had faced would have been, if a criminal charge was
brought against him, bad for duplicity and in the light of
the provisions of regulation 17(8) of the National Guard -
(Discipline) Regulations of 1964 to 1978, to which I
have already referred, I find that the proceedings against
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the applicant did not take place in accordance with them,
as the applicant was denied the right to know exactly
which offence he had to answer.

I now come to grounds (f) and (g) which I {ind to be
interconnected.

Ground (f) is that the respondent had wrongly admitted
inadmissible evidence.

By ground (g) the applicant alleges that it was not rea-
sonably open to the respondent to find him guilty.

Regulation 19(1) of the National Guard (Discipline) Re-
gulations 1964 to 1978, provides as follows:-

«19 (1} Oi Tnpolpevor eic dikac évwniov 700 MNer-
Bapyikol ZupBoudiou kavovee, oi agop@vTee gic T6 no-
padekTdv dnodeikTIKvY oToIXEiwv, Eival of alToi PeETA
TOV KavOovwy oiTivec Trpolvrar Und  Tav dikaoTnpiwy
£&v T Anyokpariq, oGdeic B& UnoxpeolTal va anavrion
gic oiavdrnoTte &£pwrtnoiv egic fiv d&v B4 UneypeolTo vd
anavrrion, fi va npookopion éyypagov dnep Bév  Ba
unexpeolTo va npookopion €&v mivi Bikaompiw év TH
Anpokpariq.»

(“The rules applicable to trials before the Discipli-
nary Board, relating to the adminissibility of eviden-
tial material, are the same as the rules which are ap-
plied by the courts in the Republic and nobody is
obliged to answer to any question to which he would
not have been obliged to answer or to produce a
document which he would not have been obliged to
produce in a court in the Republic.”)

From the above, it is abundantly clear that inadmissible
evidence cannot be taken into consideration by the Disci-
plinary Board when it weighs the evidence before it in
order to reach its decision.

It is an undisputed fact that the Disciplinary Board in
reaching its decision, by which the applicant was found
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guilty of the charges preferred against him, took into con-
sideration a report submitted by an Army officer, a certain
Major Zambartas, which report he had submitted to the
Chief of the General Staff of the National Guard in June,
1976. This report was produced after an objection submit-
ted by counsel appearing for the applicant was overruled,

Having taken into consideration that Major Zambartas
was not called as a witness and that as a result the appli-
cant was denied the right to cross-examine him, a funda-
mental right which, in my views, is safeguarded by regula-
tion 17(8) above, has been infringed. Such violation is
contrary to the rules of natural justice and as the respon-
dent, contrary to the principles of the Law of evidence,
had accepted an inadmissible document, which undoubtedly
had influenced it in reaching its decision, I find that the
sub judice decision must be annulled.

Before concluding, I would like to say that on the evi-
dence adduced before the Diesciplinary Board, no reason-
able Court could have found the applicant guilty of the
charges preferred against him, as the evidence adduced be-
fore it could not possibly warrant the finding which the
Disciplinary Board had reached, in that Captain Theocha-
rous, a witness for the Prosecution, in giving evidence be-
fore the Board said that what he heard the applicant say
to Major Zambartas was that he disagreed with the gene-
ral policy of the late Archbishop Makarios. In my views,
every citizen of the Republic, including an officer of the
National Guard or the Army of the Republic, is entitled
to his views about the policy of the Head of the Republic
and that he can freely express same provided that he is
doing so in a non insulting way.

The other witness for the Prosecution was . Azinas,
the Assistant Chief of Staff of the National Guard. His
evidence related to the second count with which the appli-
cant was charged i.e. the distribution of printed copies of
the speech made by the late President of the Republic
Archbishop Makarios at the United Nations in July 1974,
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after the Coup d’ Etat. This witness said that the photo-
copy of the speech which was shown to him whilst giving
his evidence before the Board and which was produced as
an exhibit, was “by sight, shape and title” similar to two
copies, which were handed to him by the applicant. How-
ever, he said, he had not read the document.

In the light of the evidence of this witness I do not think
that the applicant could have reasonably been found guilty
of the charge described in the second count preferred
against him.

I now come to the last ground of Law on which the ap-
plicant had based his application, namely whether the
Board could, after finding him guilty of the counts with
which he was charged, impose a sentence of dismissal re-
trospectively.

No reasons were given by the Board why it decided to
dismiss the applicant as from the 10th September, 1976.

It is a basic principle of administrative Law that admini-
strative acts cannot be made with retrospective effect. In
this connection useful reference may be made to Kyriaco-
poulos on Greek Administrative Law, 4th ed., V.B., p. 400;
Stassinopoulos on Law of Administrative Acts (1951), p.
370; Conclusions from the Case-Law of the Council of
State in Greece, 1929-1959, p. 197, Decisions Nos.
250/1949, 379/194%, 263/1955, 1310/1956 of the Coun-
cil of State in Greece and the case of Morsis v. The Repu-
blic, (1965) 3 CLR. 1, atp. 6.

From the above, the conclusion that can be drawn is
that unless the relevant Law otherwise provides, admini-
strative acts cannot have retrospective effect.

In the present case, from regulation 25 of the relevant
Regulations it appears that “the sentences imposed by the
Disciplinary Board start running from the date of their
confirmation by the confirming authority”.
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In the resuit, the sub judice decision regarding the re-
trospectivity of the sentence imposed on the applicant
should be declared null and void and of no effect.

In the right of my above findings, the sub judice deci-
sion is declared null and void and of no effect.

With regard to costs, I feel that in the circumstances of
the case, each party must pay its costs.

Sub judice decision

annulled. Each party to
pay its coslts.

643



