(1985)
1985 February 9
[STYLIANIDES, J.}

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

PAVLOS MICHAEL SERAPHIM,

Applicant,
L
THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondents.

(Case No. 351/82).

Public Officers—Promotions—"Combined establishment” Offices
—Promotions to, not made after comparison of the various
candidates but only on the basis of whether officer con-
cerned satisfies the requirements of the general directions
given by the Council of Ministers—One such requirement
being satisfactory performance of his duties and recom-
mendation for promotion by Head of Department—Appli-
cant not recommended for promotion because his per-
formance during 1981 was described by the reporting
Officer in the confidential report as *“average”—Grounds
on which such description was based the subject of dis-
ciplinary charges on which applicant was acquitted by the
respondent—Decision of the respondent Commission not
to promote the applicant, which was taken before the
acquittal of applicant annulled as having been taken with-
out an inquiry and because material factors were not
within the knowledge of the Commission.

Administrative Law—Discretionary powers—Defective exercise—
Absence of inquiry—Non existence of factual situation on
which the sub judice decision was based—Tantamount to
misconception of fact—Public Officers—Promotions— De-
cision not to promote applicant based on allegations as
to acts or omissions of applicant in the performance of
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his duties which were non-existent—Sub judice decision
taken without knowledge of such non-existence—Thus
material factors not within the knowledge of the respondent
at the material time—And they were not and could not
have been taken into consideration—Respondent’s discre-
tionary powers exercised in a defective manner.

Equality— Principle of equality—Public Officers—Promotions—

Principle of equality applies when promotion is result of com-
parison between candidates.

The applicant a Forest Ranger was a candidate for
promotion to the post of Assistant Forest Officer. Under
the relevant scheme of service the two offices are offices
with a combined establishment. By virtue of the proviso to
section 44(1)(a) of the Public Service Law, 1967 (Law
33/67) promotion in cases of offices with a combined
establishment may be made irrespectively of whether there
is a vacancy in the higher office or grade or not, and in
accordance with any general directions given by the
Council of Ministers in this respect; and by virtue of these
general directions promotion to the higher office is
possible after the completion by the officer of the period
of service required by the scheme of service in the lower
office and the Head of Department certifies that the
officer performed his duties satisfactorily and he recom-
mends him for promotion. The Head of Department did
not recommend applicant for promotion because the re-
porting officer in the confidential report for the year 1981
described applicant as an average officer and that he
performed his duties in a non-satisfactory way. The grading
of applicant as average in the confidential report for 1981
was based on certain grounds which became the subject of
disciplinary charges against the applicant; but by means
of a decision of the Public Service Commission, which was
taken on 2.2.1984, the applicant was acquitted on all
such charges. The respondent Commission by its decision,
which was taken on 11.3.82, after taking into’ considera-
tion that applicant was not recommended for promoticn
by the Head of Department and that his performance
during 1981, was “average” found applicant unsuitable
for promotion; and hence this recourse.

Held, (1) that the report of the Director and the non-
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recommendation of the applicant for promotion were solely
based on the confidential report prepared by the reporting
officer and the grounds set out therein; that those grounds
were under investigation at the time; that neither the
Head of the Department nor the Commission carried out
an inquiry into those allegations of fact which later
formed the particulars of the five counts preferred against
the applicant before the Commission in the disciplinary
proceedings that ensued; that since the findings and the
decision of the Commission on the disciplinary charges
exonerated the applicant and proved that the reporting
officer was not a reliable witness, the sub judice deci-
sion was based on charges and allegations which were
not investigated into and which later on, after investiga-
tion, were not substantiated; that, thus, the rating in the
confidential report for 1981 and the report of the Head
of the Department were tainted; that they were invalid
and could not be relied upon; that had the Commission,
before taking the sub judice decision, carried out an
inquiry, they might have taken a completely different de-
cision with regard to the promotion of this applicant.

(2} That the non-existence of the factual situation on
which the sub judice decision is based is tantamount to
misconception of fact (se¢ Decision of Greek Council of
State 2134/52); that both the confidential report for 1981
and the report of the Director were based on allegations
as to acts and/or omissions of the applicant in the per-
formance of his duties in 1981; that the accusations for
these were placed before the Commission without having
been first investigated and the Commission, relying on
them, reached the decision not to promote the applicant;
that the investigation in the disciplinary proceedings proved
the non-existence of the factual situation on which the
confidential report and the non-recommendation by the
Director were based; that the Commission at the time
took the sub judice decision without knowledge of the
non-existence of these factors; that the Court is thus faced
with a situation in which material factors were not within
the knowledge of the respondent Public Service Commi-
sion at the material time and, therefore, they were not
and could not have been taken into consideration; and
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that, consequently, the cxercise of its discretionary powers
was for that reason, also defective.

Held, further, that since each one of the candidates was
considered separately by the Commission and not in
comparison with others, the principle of equality is in-
applicable because such principle is applicable when there
is a comparison but it does not apply when the decision
is the result of an independent judgment with no compar-
ison with others.

Sub judice decision annulled.
Cases referred to:
Soteriadou v. Republic (1985) 3 C.L.R. 300;

Decisions of the Greek Council of State
Nos. 325/55 and 2134/52.

Recourse.

Recourse against the decision of the respondent not to
promote the applicant to the post of Assistant Forest
Officer.

K. Michaelides, for the applicant.

G. Erotokritou (Mrs.}, Counsel of the Republic,
for the respondent.

Cur. adv. vult.

StyLianIDEs J. read the following judgment. The appli-
cant by this recourse seeks annulment of the decision of the
Public Service Commission “published in the Official Ga-
zette of the Republic on 18.6.82 not to promote and/or
emplace the applicant to the permanent post of Assistant
Forest Officer as from 15.3.82”.

The applicant entered the Government service on 19.8.41
as Forest Labourer. From 1.6.42-30.9.47 he held the post
of Forest Foreman; from 1.10.47-30.3.64 the post of Fo-
rester. On 1.4.64 he became Forest Ranger and on 15.4.78
he was seconded to the post of Assistant Forest Officer
though he continues to hold the substantial post of Forest
Ranger.
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On 17.12.81 the Council of Ministers approved a new
scheme of service of Assistant Forest Officers and thereby
the post of Forest Ranger and Assistant Forest Officer be-
came offices with a combined establishment.

The duties and responsibilities of the post of Assistant
Forest Officer are “the same as those of a Forest Ranger
but of an increased degree of responsibility. Furthermore
he supervises and trains lower staff and co-ordinates its
work. He acts as a link between the lower staff and the
immediately superior officer, effects payments and collects
money”-—(See Appendix 1).

Promotion in case of offices with a combined establish-
ment is governed by the proviso to s. 44(1)(a) of the Civil
Service Law, No. 33/67, that reads as follows:-

“44.-(1) No officer shall be promoted to another
office, unless-

(a) a vacancy exists in that office:

Provided that in the case of offices with a
combined establishment, promotion from the
lower to the higher office or grade of that office
may be made irrespectively of whether there is
a vacancy in the higher office or grade or not,
and in accordance with any general directions
given by the Council of Ministers in this respect.”

The Council of Ministers by its decision 21.311 of
21.1.82 issued new general directions for promotion of of-
ficers in a combined establishment. The material part of
these directions for the present case runs as follows:-

"(1) Meté vnv uné Tou unaAriiou ocupnMjpwaoiv TRC
nepidBouv unnpeoiag v onolav anaitel 10 OKeiov
Zx&diov Ynnpeoiag sic tnv katwtépav TaEiv § Béaw,
o Tunuardpyxnc Ba anooréAAn cic mv Emtponriv Anuo-
oiac Ynnpeoiac BeBoiwoiv kard ndoov:-

(a) o undrlinroc eEetéAeoev movonomﬂxmc To xabi-
xovra Tne Ofocewe vou'
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(8) ouvenAfjpwoe v nepiodov unnpeciac mv onol
av anarrel To Zyxtdov Ynnpeolac

(v) wovonoiel Tac oigodinore GAlac anartijoeic Tou
oxebiou Ynnpeodiac' kai

. (8) ouviord aurdv Bia npoaywyrv:

H Siabikacia auth Ba 1o0xun &' 6GAouc Touc unaAMy-
Aouc, & ekelvouc opwe Bia Touc onolouc Sev ylveran
oUarecic S0 npoayvwyliv o Tunuardpxne 6a &ibn nik-
pn Gikaiohoyiav.

(3) H tekixt anbgpame B npoaywyliv Tou unalAng-
Mov egvandéxerrar gic mv Emrponniv Anuodiac Ynnpeoi-
ac cup@wvwe npoc touc nepi Anuosiac Yrnpeoiac No6-
pouc 1967-1981.

{4) O1 oweion Tpnuordpyxor btov onwe npoBalvouv
eic guortdoeic & oblouc Touc unaAdflouc ot onoio
nAnpodv Ta ZxEdo Ynnpeoiae, eive aurol kpivovrar xa-
TaAAnAor Sia npoaywyrhv eite o1,

*(1) After the completion by the officer of the pe-
riod of service required by the relevant scheme of
service of the lower class or post, the Head of Depart-
ment will forward to the Pubic Service Commission a
certificate as to whether:-

(a) the officer performed satisfactorily the duties of
his post;

(b) has completed the period of service which is
required by the scheme of service;

(c) satisfies any other requirements of the scheme of
service; and

(d recommends him for promotion:

" This procedure will be applicable to all officers, but
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for those for whom no recommendation for promotion
is made the Head of Department will give a full rea-
soning.

(3) The final decision for the promotion of an
officer rests on the Public Service Commission in
accordance with the Public Service Laws, 1967-1981.

(4) The respective Heads of Department must make
recommendations for all the officers who satisfy the
schemes of service, whether they are considered suitable
for promotion or not”).

Thus a promotion in respect of combined establishment
is not made after comparison of the merit, qualifications,
etc., of the various candidates in respect of an existing va-
cancy but only on the basis of whether the officer concerned
satisfies the requirements of the general directions given by
the Council of Ministers.

On 11.2.82 the Director of the Department of Forests,
pursuant to the general directions of the Council of Mi-
nisters, hereinabove referred to, recommended 145 Forest
Rangers for promotion to the post of Assistant Forest
Officer, five of whom were on secondment holding the
post of Assistant Forest Officer; only the applicant was not
recommended. The report about him is that he completed
the period of service required by the scheme of service in
the lower office; he satisfied the other requirements but he
was not recommended for the following reason:-

<0 Mpoiotduevoc Tou o onoiog givar o AlguBuvTic
Tou Agoikol KoMAeyiou ex@étsr we  AEiohoyav  Aci-
Toupyoc otnv ErAocia Epnioreumxi  ‘ExkBeon yia Tov
mo navw undAinho yia 1o 1981, nwe sivar pérpiog u-
naAAnioc kai nwc efetédeoe vo kabhikovra Tou karta
TPONOV {n IKAVONOINTIKOV., ZUVEQWVNOa HE TV mod
ndvw akiohdbynon. Nepairépw eBiwpion Epeuvav Acer-
Toupydc and Tnv Apuobiav Apxf yia xarayyehiec e-
vavriov Tou k. . MixaidA, o onoioc unéBaAev oxerikn
£xBeon ornv Apuodiav Apxrfiv n onoia supiokeTa ako-
Ha uné peAérnve. '
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(“His superior who is the Director of the Forestry
College states as the Reporting Officer in the Annual
Confidential Report for the above Officer for 1981,
that he is an average officer and that he performed
his duties in a manner not satisfactory. I agreed with
the above evaluation. Further an investigating officer
was appointed by the appropriate authority for accusa-
tions against Mr. P. Michael, who submitted a relative
report to the approriate authority, which is still under
consideration”).

In the confidential report for the year 1981 the applicant
was rated by the reporting officer, Director of Forestry
College, G. Pattichis, as average. The reporting officer noti-
fied by letter dated 22.12.81 the applicant of such assess-
ment. The second paragraph of this letter reads as fol-
lows:-

«ZtimEa Tnv nmio naviw BaBuohoyia ora axdicuba
oToIkeia:

Karéa mnv &udpkeia tne avantuEne Tou EKBPopIKoy Xw-
pou Xepapkdkac evid oac e£béBnocav odnyiec va uno-
AoyioeTe Ta uAikd nou expeiaZovro yia TV EyKare-
ograon 8plonc kai SioowAfvwonc vepou, eocic anery-
XaTte d00 @opéc va napouclaoeTe OAOKANPwWHEVO UNO-
Aoyiopd kar xperaornke n enépBaon wac and vo Aaork
k6 KoAAtyio yia va yivel o OXETIKOC unoAoyiopéc, unoc-
B8dAlovrac oe nAéov £Eoda To Anudaio.

Kara mv 6/11/81 orav 8a apyidare wnv ogpdayion
Sévipwv oto Bdacoc Tou Aacikold KoMheyiou npodiA-
fate oTnv epyacia cac Xwpic Ta ancpaithnta £pddia
(Bouptai ka1 pnovida).

Enaveilnppévoe  éxete unoBaier  Sinpepeloeic nou
dev dikaoUOTE CUPQWVA PE TOUC I0XUOVTEC  KAVOVI-
opodc. Tov OktiBpio gac cixav anoppipdry 7 Sinpe-
peuoeic (yeOpara) kar omic 3 NoeuBplou BiekdixkAoaTe
YEUPO evd eupiokecBo oTnv oikia oac npiv Tec 2 ..

NopoAac Tac cnaveiAnuuévac npoTponGc Kol OUl-
BouhGc TOooV TOU auféoou npoigTapévou aoc  doov
wal epou, duoruxwe Bev Beifare kappiav BeAtiwon. Awve
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mBétwc ormic 9/12/81 pwAdoare péow mAepdivou gTov
Gueco npoioTdpevo cac xatd Tpéno oY1 Buyevh.

Zac anooTEAAW PWTOAVTIVPAPO TG OXETIKAC napa-
vpdQou Tuv Kavovigpvy nou  SIENQUV TIC EUMNIOTEUTI-
kéc exBiosic (eykikhioc ap. 49%, nquepopnviac 26/3/ 5
79 yvia evnuépwon oac)=.

(*“T based the above grading on the following facts:

During the improvement of the Xerarkaka excursion
place, while you were instructed to estimate the mate-
rials required for the installation of a fountain and the 10
placing of pipes for water, you failed twice to present
a complete estimate and our intervention from the
Forestry College was necessary in order to have the
said estimate made, submitting thus the public to extra
expense.

On the 6th November, 1981, when you would start
sealing the trees at the forest of the Forestry College
you came to your work without the necessary equip-
ment (brush and paint).

15

Repeatedly you have submitted subsistence claims 20
which you were not entitled according to the regula-
tions in force. In October 7 subsistence claims (meals)
were turned down and on 3rd November you claimed
a2 meal while you were at your home before 2 p.m.

In spite of all the repeated instigations and advice 25
by your immediate superior as well as by me unfor-
tunately you did not show any improvement. On the
contrary on 19/12/81 you spoke over the phone to
your immediate superior in an unpolite manner.

I enclose a photocopy of the relative paragraph of 30
the regulations which govern confidential reports (Cir-
cular No. 491 dated 26/3/79 for your information”).

The applicant by letter dated 29.12.81 objected to his
such assessment and requested an examination in depth of
the matter as the material on which the reporting officer 35
relied was non-existent. The objection of the applicant was
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referred to the reporting officer who, by letter of 12.1.82,
addressed to the Head of the Department, stated:-

<0 k. Natioc MixonA oTnv anavinTIKG Tou EMIOTOAR
anéTuXe, Katd TNV danowr] pou, va napouocidoel OTON-
Xeia yia va anoppipel Ta Sikaiohoynuéva onpeia dnov
BaBuohoyribnke “pérpioc’. Neplopiferar, anidc, oe YE-
vikdTnTEC npaypa nou deixver Tnv opBdétnra TwV QUY-
KEKDINEVWV OTOIXEiWY nou napaBétw oty £xkbeon xai
OTHV NPOC aUTOV KOIVOMOINGN Twy OXETIKWY anueiwv,

" autd Sev nporiBepal vo kdpw onolavdinote alhao-
yi omv apxikq pou £kBeon».

(“Mr. Pavlos Michael in his reply, failed in my view,
to present facts to dismiss the justified points where he
was graded ‘average’. He confines himself, simply, in
generalities, something which shows the correctness of
the specific facts which I put forward in my report
and to the notification to him of the relative points.

For this reason I do not propose to make any change
in my original report”). '

Relying on this the Director of Forests, who is the coun-
tersigning officer, on 10.2.82 countersigned the confiden-
tial report, and on the same day he informed the applicant
that he did not intend to change the assessment of the re-
porting officer. This was the fate of, the objection.

The grounds on which he was rated “Average” became
the subject of disciplinary proceedings. On 4.1.82 an in-
vestigating officer was appointed by the appropriate author-
ity under the provisions of s. 80(b) of the Public Service
Law pursuant to a report by the Director of the Forestry
College, the reporting officer, who made the assessment
for the applicant in the confidential report—10.12.81—
(See Red 14 in the Personal File, Volume 2).

The applicant was charged before the Commission on
five counts. Thus the grounds on which the applicant was
rated “Average” in the confidential report for 1981 and
was not recommended for promotion by the Head of his
Department were under investigation in disciplinary pro-
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ceedings at the material time before the same Public Service
Commission.

The respondent Commission on 11.3.82 took the sub
judice decision not to promote the applicant. It reads:-

«Eic 6.1 agopa Tov k. Flatrov MIXAHA, n Emitponn,
AaBouoa un’ oytv 6T oUToc Bev guviotdrar und Tou Ar
eubuvtod Tou TpRupartoc S1a npoaywyrv, kabac eniong
kal TNV PeTpiav anddogiv Tou katd To 1981, ékpivev
om ouToc Bev SOvoral va Bewpndi we katdAindoc Bia

npoywyrnvs.

(“As regards Mr. Pavlos Michael the Commission
having in mind that he is not recommended by the
Director of the Department for promotion, as well as
his average performance during 1981, decided that
he cannot be considered suitable for promotion™).

Thus the Commission relied exclusively on two grounds:
(a) that the applicant was not recommended by the Head
of the Department, and, (b) that his performance for 1981
was average.

The disciplinary charges against the applicant were, after
hearing witnesses, including the reporting officer for 1981,
finally determined by the Commission. The applicant was
acquitted on Counts No. 2, 3 and 4. The particulars of
thele counts are the grounds for which he was assessed
“Average” and was not recommended by the Head of his
Department for promotion. (See decision of the Commission
dated 2.2.84 attached to the written address of counsel for
the applicant dated 16.3.84). The Commission finally im-
posed the punishment of severe reprimand on the counts he
was found guilty.

The power and ultimate responsibility for promotion
rest under the Law on the respondent Commission. The
confidential reports and the report of the Head of the De-
partment are intermediate acts. The invalidity of both or
anyone of them renders invalid the subsequent composite
act for the issue of which they constituted a prerequisite.

The applicant challenges the validity of the sub judice
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decision on a number of grounds: that there was a breach
of the rules of natural justice as no opportunity was afforded
to him to be heard; that the confidential report for 1981
and the report of the Director of the Department of Forests
were tainted with bias; that the sub judice decision took
into account facts which it should not have taken and
thereby acted under a misconception of fact and exercised
its powers in a defective manner; that the non-promotion
of the applicant is a disciplinary act; that the decision is
not reasoned or duly reasoned as the recommendations of
the Head of the Department in his report do not give full
reasoning for not recommending the applicant; the Com-
mission failed to’carry out a due and proper inquiry at-the
material time they took the sub judice decision and that it
offends the principle of equality enshrined in Article 28.1
of the Constitution as all other 145 Forest Rangers were
promoted.

The principle of equality is inapplicable in this case.
Each one of the candidates was considered scparately by
the Commission and not with comparison with others and
the reason for his not being promoted is clearly set out by
the Commission, that is to say, he did not perform satis-
factorily the duties of his post and he was not recommended
for promotion by the Head of his Department. The princi-
ple of equality is applicable when there is a comparison
but it does not apply when the decision is the result of an
independent judgment with no comparison with others—
(See Conclusions of the Jurisprudence of the Greek Coun-
cil of State, (1929-1959, p. 268, and Case No. 325/55 of
the Greek Council of State).

From all the material before me it is plain that the re-
port of the Director and the non-recommendation of ths
applicant for promotion were solely based on the confiden-
trial report prepared by the reporting officer and the grounds
set out therein. Those grounds were under investigation at
the time. Neither the Head of the Department nor the
Commission carried out an inquiry into those allegations of
fact which later formed the particulars of the five counts
preferred against the applicant before the Commission in
the disciplinary proceedings that ensued. The findings and
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the decision of the Commission on the disciplinary charges
exonerated the applicant and proved that the reporting
officer was not a reliable witness. Therefore, the sub judice
decision was based on charges and allegations which were
not investigated into and which later on, after investiga-
tion, were not substantiated. Thus the rating in the confi-
dential report for 1981 and the report of the Head of the
Department were tainted. They were invalid and could not
be relied upon. Had the Commission, before taking the sub
judice decision, carried out an inquiry, they might have
taken a completely different decision with rtegard to the
promotion of this applicant.

The non-existence of the factual situation on which the
sub judice decision is based is tantamount to misconcep-
tion of fact—{Greek Council of State 2134/52).

Both the confidential report for 1981 and the report of
the Director were based on allegations as to acts andfor
omissions of the applicant in the performance of his duties
in 1981. The accusations for these were placed before the
Commission without having been first investigated and the
Commission, relying on them, reached the decision not to
promote the applicant. The investigation in the disciplinary
‘proceedings proved the nom-existence of the factual situa-
tion on which the confidential report and the non-recom-
mendation by the Director were based. The Commission
at the time took the sub judice decision without knowledge
of the non-existence of these factors.

The Court is thus faced with a situation in which mate-
rial factors were not within the knowledge of the respond-
ent Public Service Commission at the material time and,
therefore, it was not and could not have been taken into
consideration. Consequently, the exercise of its discre-
tionary powers was for that reason also defective—(Avgi
Soteriadou v. The Republic, Revisional Appeal No. 322—
judgment of the President of this Court, still unreported,
and the cases cited therein).*

In view of all the aforesaid this recourse should succeed.
The sub judice decision should be annulled and it is upon
the Commission, in the light of the aforesaid, to re-examine

* Reported in {1985) 3 C.L.R. 300.
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the position of the applicant as at the time of the annulled
decision.

Sub judice decision is hereby declared null and void and

of no effect. In all the circumstances I make no order as
to costs.

Sub judice decision
annulled, No order
as o costs.
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