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[SavviDEs, J.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

?
ALEXIA CHRISTOFOROU AND OTHERS,
Applicants,

v.

THE REPUBLIC OF CYPRUS, THROUGH

1. THE MINISTRY OF EDUCATION,

2. THE DIRECTQR OF HIGHER AND HIGHEST
EDUCATION,

3. THE COUNCIL OF MINISTERS,

Respondents.

{Case Nos. 440/84, 441/84, 448/84,
449/84, 452/84, 462/84 and 465/84).

Constitutional Law—Right to education—Article 20.1 of the
Constitution—Paedagogical Academy of Cyprus—Decision
of Council of Ministers fixing the number of candidates to
be enrolled in the Teachers’ Section of the Academy on
the basis of percentages for male and female students to 5
be enrolled and not on the basis of the order of success
in the entrance examinations—No provision either in the
Annual Estimates or any other Organic Law allocating
posts to males or females or allowing the imposition of
any restriction on the ground of sex—Above decision con- 10
stitutes a restriction within the ambit of the above Article
which amounts to violation of the provision of such
Article—Annulled.

The applicants challenged the decision of the Council
of Ministers by which it fixed the number of candidates 15
to be enrolled in the Teachers’ Section of the Paedagogical
Academy of Cyprus (P.A.C.) on the basis of percentages
for male and female students to be enrolled, and not on
the basis of the order of success in the entrance examina-
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tions, which resulted to the acceptance as candidates for
the year 1984-1985 of male students who were lower in
the order of success compared to the applicants.

Counsel for the applicants mainly contended that the
sub judice decision violated the provisions of Article 20
of the Constitution.

Held, that there is no provision either in the "Annual
Estimates or any other organic law allocating posts to
males or females, specifically, or allowing the imposition
of any restriction on the ground of sex; that depriving
successful candidates from admission in the P.A.C. for
reasons of sex, is a restriction within the ambit of Article
20.1* of the Constitution, which amounts to violation of
the provisions of such Article; accordingly the sub judice
decision must be annulled.

Sub judice decision annulled.
Cases referred to:
Loizides v. Republic (1983) 3 CLR. 1084;
Mikrommatis v. Republic, 2 RS.C.C. 125;
Republic v. Arakian (1972) 3 CL.R. 294;

Kissonerga Development v. Republic (1982) 3 C.L.R.
462 at pp. 490, 491;

Anastassiou v. Republic (1977) 3 CL.R. 91.
Recourses.

Recourses against the decision of the respondents fixing
the number of candidates to be enrolled in the Teacher’s
Section of the Paedagogical Academy of Cyprus.

A. S. Angelides, for the applicants.

A. Evangelou, Senior Counsel of the Republic,
for the respondents.

K. Talarides, for the interested parties.
Cur. adv. vull.

* Article 20{1) is quoted et p. 277 post.
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Savvines J. read the following judgment. By these re-
courses, which were tried together as presenting common
questions of law and fact, applicants challenge the deci-
sion of the Council of Ministers by which it fixed the num-
ber of candidates to be enrolled in the Teacher’s Section
of the Paedagogical Academy of Cyprus (P.A.C.) on the
basis of percentages for male and female students to be
enrolled, and not on the basis of the order- of success in
the entrance examinations, which resulted to the accept-
ance as candidates for the year 1984-1985 of male stu-
dents who were lower in the order of success compared to
the applicants.

All applicants who are of female sex, had applied to
the P.A.C. for enrolment as students in the Teachers' Sec-
tion of P.A.C. and for such purpose they participated in
the prescribed entrance examination which was a prere-
quisite for the selection of candidates for enrolment. The
number of students to be enrolled at the P.A.C. for the
academic year 1984-1985 in the Teachers’ Section was
fixed by the Council of Ministers by its decision No.
24.659 of the 14th June, 1984 to 50. By the same deci-
sion a percentage of 25 students from each sex was fixed.
The entrance examination took place between the 2nd
July, 1984 and the 10th July, 1984. On the basis of the
results of such examination, and the order of success, 25
candidates from each sex were selected for enrolment,
from two separate lists, one for male students and the
other for female students. According to the results of ths
examination, the applicants were lower in line of success
from the 25 female students enrolled, but higher than the
interested parties, of male sex, who were enrolled in pre-
ference to the applicants, on the basis of the decision of
the Council of Ministers fixing percentages between the
two sexes.

It is the contention of the applicants and this has not
been contested— that if there were no percentages fixed
for male and female students and the criteria were
based on the result of the examinations, the applicants
would have been enrolled in the P.A.C., in preference to
the interested parties. As a result, applicants filed the pre-
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3 CLAR Christophorou and Others v. Republic Savvides J.

sent recourses, whereby they pray for the following re-
liefs:-

(1) A declaration of the Court annulling the decision of
respondents 1 and 2 as published in the daily press on
11.8.84 whereby they elected for admission in the Teachers’
Section of the P.A.C male candidates and excluded the
applicants who had higher grades at the examination over
15 of those elected, as being illegal and in violation of the
Constitution.

(2) A declaration of the Court that the decision of res-
pondents 1 and 2 of 11.8.1984 not to accept the applicants
for studies in the P.A.C. and/or secure for them a place
in the P.A.C., not withstanding their grades, at the fmes-
cribed entrance examinations is illegal and unconstitu-

tional.

(3) A declaration of the Court that the decision of
respondent 3 to fix the number of students to be enrolled
in the P.A.C. on the basis-of sex and not on merit or
success at the entrance examinations, is null and  wvoid,
vnconstitutional and of no legal effect.

(4) A declaration of the Court that the sub judice deci-
sions of the respondents should not be affirmed, as ths
only criterion for the admission was the sex of the candi-
dates, which is contrary to the provisions of the Constitu-

tion.

The grdhnds of law set out in support of the applica-
tions are the following:

(a) The sub judice decisions violate the provisions of
" Article 20, 6 and 28 of the Constitution.

(b) They were taken in excess and/or in abuse of power
and under a misconception of fact.

(c) They were the result of alien motives and discrimi-

natory treatment against the applicants and were

. taken in violation of the principles of good admini-
- stration, and the selection of the best candidates.

(d) The sub judice decisions were taken in the course of
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Sevvides J, Christophorous and Dthers v. Republic {1985}

a procedure which is defective and contrary to law
and the vested rights of the applicants.

- () They are lacking due reasoning.

Both counsel for .respondents and interested parties
opposed the applications and the grounds set out in support
of their oppositions, as appearing in the opposition of
counsel of respondents which was adopted by counsel for
the interested parties are:

(1) The sub judice act and/or decision was taken le-
gally and correctly after a proper inquiry into the facts of
the case had taken place in accordance with the decision
of the Council of Ministers No. 24.659 dated 14.6.1984.

(2) The aforesaid decision of the Council of Ministers
for the admission in the P.A.C. for the academic year
1984-1985 50 new students in the Teachers’ Section (25
females and 25 males) was taken in accordance with Article
54 (a) and (d) of the Constitution in combination with
sections 3, 5, 6 and 7 of Law 12/65 and does not violata
the provisions of Articles 20, 6, and 28 of the Constitu-
tion, and was based on the nature of the work and the
needs of elementary education.

(3) The applicants did not secure higher grades and/or
better achievement, at the prescribed examinations, from
the other 25 female applicants who were selected and en-
rolled as candidates for studies in respect of 25 vacant posts
allocated to female students in the P.A.C. and, therefore, there
was no discrimination against them.

The first question -which I have to answer in these re-
courses is whether the Council of Ministers could, in de-
ciding the number of candidates for enrolment in the P.A.C.,
fix percentages based on sex criteria of such candidates.

Learned counsel for applicants contended that the fixing
of percentage based on sex amounts to a restriction which,
in the absence of any law, as contemplated by Article 20.1
of the Constitution, could not be imposed and that the
Council of Ministers in imposing such restriction acted in
violation of Article 20.1 of the Constitution.
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Learned counsel for the respondents and the interested
parties on the other hand, argued that the decision of the
Council of Ministers does not contravene and is not incon-
sistent with Article 20.1 of the Constitution, as the sub
judice decision does not infringe the right of education, the
protection of which is contemplated by the said Article.
The fixing of the number of candidates for enrolment,
counsel added, does not amount “to a-formality, condition
or restriction” within the spirit of such Article, but is re-
lated to the structure and regulation of the educational
services, a power previously vested in the Communal Cham-
ber and since 1965 transferred to the Minister of Educa-
tion and the Council of Ministers by virtue of section 3(3)
(a), 5, 6, 7 of the Competence of the Greek Communal
Chamber (Transfer of Exercise) and Ministry of Education
Law, 1965, (Law 12/65). Under the provisions of the said
law counsel added, and also under the provisions of Article
S4(a) and (d) of the Constitution, the exercise of the residue
of powers not assigned to any other organ is vested in the
Council of Ministers which has, therefore, power in rela-
tion to the structure and coordination of Education.

Article 20.1 of the Constitution, provides as follows:

“Every person has the right to receive, and every
person or institution has the right to give, instruction
or education subject to such formalities, conditions or
restrictions as are in accordance with the relevant
communal law and are necessary only in the interests
of the security o¢f the Republic or the constitutional
order or the public safety or the public order or the
public health or the public morals or the standard and
quality of education or for the protection of the rights
and liberties of others including the right of the parents
to secure for their children such education as is in
conformity with their religious convictions.”

The material provisions in Law 12 of 1963 to which
reference has been made, read as-follows:

«3.-(1) And Tnc evapfewe toxtoc Tou napdvroc Nob-
Hou n ZuvEheuaic kal ndocal ai unnpecior autic Bew-
poUvral wc natdoaocar Asitoupyoloar kai and TnC nye-
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pounviac vadtTne ndoar ar £6par Twv pehdv authe Oe-
wpolvr e Kevwbeioal.

(2) H doknoic Twv kKatd Tnv nuepounviav evapiswe
wxooc ToU napévroc Népou vopoBeTikdyv apuodiori
TV Thc ZuveAsuoswce pera®iBadetar and Thnc nuepo-
unvige radmne sic mv BouAliv Twv Avrinpoownwy Ko
n Goxnoic Twv SoKNTIkwy appodioTATwv Tne Zuveled-
oewe peTaBiBéderar and TG authc nuepopiviac, T
poupévwv Twv SwotGEswv  Tou sBapiou (3}, ®ic TO
Ynoupysiov.

(3)H Goxknaic Twv xavd Tnv nuepounviov svapfewe
igxiioc Tou napdvroc Noépou Boinmikiv opuodioThiTwv
me ZuvelAeloswe—

(a) eni navrov Twv SKNAISEUTIKDY, HOPPUWTIKOV KAl
dibaxTikv Bepdrwv, peraBiBalerar and Tne nue-
pounviae Tadme eic To Sia Tou napdvroc Népou
auviorauevoy Ynoupyelov MNaidelac wkar aokelrar
und TogTOU'

5.-(1) Zuviordrar Ynoupyeiov MNaidelac sic o undye-
Tar epelic n Goxnaic naciv Twv péxpr evaplewc 10x0-
oc tou napévroc Nopou aokoupévumv BioiknTikdv ap-
podiomitwy e ZuveAsdoewe enl  nédviwv TWV eknai-
Seutixdv, popPuTIKGV Kat SiSakTikwy  Begpdrwv  TwV
perabiBafoptvev Suvaper Tou  ebagiou  (3) Tou ap-
Bpou 3.

(2) AY anogloswe Tou YnoupyikoU ZupBouhiou 50-
vavral va avarebooiv eic To Ynoupyeiov ka1 GAMar ap-
yobidTnTee we fiBchov xabopioBl ev T anogdoe.

(3) NéGoa ev i vopoBenxAc Quocwe Sidvafic eni
Ocpdrwv &g, wv Sev vivera o) npdvowa sv T no-
podvr Nopp, epappdlerar enl Tou unoupyold kar Tou
Ynoupyeloy.

6.-(1) O Mpodedbpoc e Anpoxpariac Biopider Tov
Ynoupyév DNadelac.

(2) O Ynoupyde-
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{a) npoiororar Touv Ynoupyeiou, Exer Ty  avwTHMYV
BietBuvolv Twv unnpeoibvy TOUTOU, AOKEI enonTei-
av Kai éAeyxov en’ autdv kai gnaypunvei did Tiv
und Twv unnpeciwv diaxeipioiv Twv  unoBtcewv
OUUPUVWS MPOS TOUG KEIPEVOUC VOHOUG'

(6} xabopiZer rac yevikac kateuBuvtnpiouc ypappdc
TNC EKNAIDEUTIKAG NOMTIKAG EvTOC Twv opiwv Twv
Kelévwv vopwv npoc unoBoAny e1c To Ynoupyikdy
ZupBodhiov

{(y) pepipvéd Sia tnv olvrafiv Biaraypdrwv i xavove
auiv apopwvTwy eic To Ynoupyeiov npoc unobo-
Afv gic To Ynoupyikév ZupBolAiov

{5) exktedei tTouc sic TV apuodidtnTa Tou Ynoupyciou
avagepopévoue vopoug, npobaiver egic Triv Exdoaiv
SraTaydv Kal YEVIKDV 0Snyibv npoc exTéAEov Tou-
Twv Kar oiouddnote SiaTdygatoc | Kavoviopold
epeibopévou enl TooUTOU VvouOU

{e} nponapaoxeudler npoc unoBoAiv e To Ynoupy-
xév ZupBodhiov To Turua Tou mpolinoAcytopcld T
Anpokpariac 1o avapepouevov eic To Ynoupyeiov
KOl NPOC Tov OKOnoOv ToUTov anooTéAAel e Tov
Ynoupyév Owovopikiyvy tac npoBhégeic Tou Y-
nNOUPYeiou €v OXECEI NPOC TO OIKOVOPIKOV ET0C
oormic, da Touc okonolc ouvraBewc Tou nAfpouc
npoiinocAoytopol  Tne  Anuokpariog,  xpnoiuonoisl
TalTac Kard Tov aurtdv Tpdnov we Tac unoBinBei-
gac npoBAdweic Twv AGMwv unoupyeiwv kai ave-
EopmiTwv unnpeoibv e Anpoxpariac.

7.-(1) Mpoc é&oknoiv Twv Sia Tou GpBpou 3 petabi-
BaZopivwv Swoiknmikev apuodloTiTwy 15pUovral a1 ava-
Aoyos unnpeoial, katéniv anopdotwe Tou  YNOupylkoo
ZupBouliou onep kaBopier kar Tnv SiGpBpwoiv  ToU-
TWV:

Nocital 6T n kard TRv nuepopnviav evapfewc 10x0-
oc Tou napdvroc Nopou ugiorapévn - Siapfpwoic Sa

‘gEakoloudny va cpapudinrar pExp mc epapyoynie TN

o' anogpdoswe Tou Ynoupyikod ZupBouhiou eni wn 64-
gel Tou napbévroc ebogiou yevopévne BiapBpuicewc.s
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The English translation reads as follows:

*“3.«(1) As from the coming of this Law into opera-
tion the Chamber and all services thereof shall be
deemed to have ceased functioning and all seats of
its members shall as from that date be deemed to have
become vacant.

(2) The exercise of the legislative competence of
the Chamber on the date of the coming into operation
of this Law shall as from that date be transferred to
the House of Representatives and the exercise of the
administrative competence of the Chamber shall, sub-
ject to subsection (3), as from the same date be trans-
ferred to the Ministry.

(3) The exercise of the administrative compentence
of the Chamber on the date of the coming of this Law
into operation-

(a) on all educational, cultural and teaching matters
shall as from that date be transferred to, and
exercised by, the Ministry of Education established
by this Law;

5.-(1) There shall be established a Ministry of Edu-
cation under which there shall henceforth come the
exercise of all administrative competence of the Cham-
ber exercised until the coming into operation of this
Law on all educational, cultural and teaching matters
transferred by virtue of subsection (3) of section ‘3.

(2) Such other competence may also be assigned to
the Ministry by decision of the Council of Ministers
as may be specified in such decision.

(3) Any provision of a legislative nature in force on
matters on which no special provision is made in this
Law shall apply to the Minister and the Ministry.

6.-(1) The President of the Republic shall appoint
the Minister of Education.

(2) The Minister shall-
280
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(a) be the Head of the Ministry, have the general di-
rection of its services, exercise supervision and
control over the administration of all matters and
affairs by the services in accordance with the
laws in force;

(b) define the general educatiopal policy within the
limits of the laws in force for submission to the
Council of Ministers;

(c) be responsible for the drafting of orders or regula-
tions concerning the Ministry for submission to
the Council of Ministers;

(d) execute the Laws falling within the domain of
the Ministry and issue directions and general in-
structions for carrying them and any order or
regulation made under such laws into effect;

(e) prepare for submission to the Council of Mini-
sters the part of the budget of the Republic relat-
ing to the Ministry and, for that purpose, forward
the estimates of the Ministry in respect of the
financial year to the Minister of Finance who,
for the purposes of preparing the comprehensive
budget of the Republic, shall use them in the like
manner as the estimates submitted by the other
ministries and the independent offices of the
Republic.

7.<(1) For the exercise of the administrative com-
petence transferred under section 3, appropriate services
may be established by decision of the Council of Mini-
sters prescribing their organizational structure:

Provided that the organizational structure existing
on the date of the coming into operation of this Law
shall continue to apply until the application of the
organizational structure. made by decision of the
Council of Ministers under this section.”

In Loizides v. The Republic (1983) 3 C.L.R. 1084, a

recourse against the decision of the Board of the P.A.C. to
accept for enrolment on the basis of sex criteria and not
on the basis of the order of success in the entrance examina-
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tions, I said the following at pp. 1690, 1091:

“The decision of the Council of Ministers referred
to, reads as follows:

"To ZupBoUMho anogdooe yia TO akadnuaikd EToC
198384 va yivouv Sexrtoi omv NMadoywyik’ Axadnyia
Konpou 90 viéon onoudaoréc/oTpiec otov kAddo Aaoké-
Awv ka1 30 véol onoubacotéc/oTpiec ovov kAhdSo Nnni-
aywydv’

The English translation of which is as follows:

(The Council decided that for the academic year
1983-1984 90 new male/female students be enrolled
in the Paedagogical Academy of Cyprus in the Teach-
ers’ Section and 30 new male/female students in the
Nursery Teachers’ Section’).

The contents of the above decision are very clear
and need not be commented upon. It only decides the
number of students, male or female, to be enrolled in
the P.A.C. for the academic year 1983-1984. There is
no mention of any percentage on the basis of sex
whatsoever. I, therefore, need not examine, at this
stage, whether the fixing of a percentage based on sex
by the Council of Ministers might be unlawful or un-
constitutional. In Greece, the matter is regulated by
law and is based on the existence of organic posts for
males and females and differentiation between sexes
has been treated as not violating the provisions of the
taw, since such differentiation was necessary in the
light of the organic posts for different sexes (see, in
this respect Decision 1447/58)....

The number of students to be enrolled in the P.A.C.
has always been a matter which had to be decided
every particular year by the Council of Ministers which
is the only appropriate organ to take such decision.”

I accept the coatention of learned counsel for respondents
that Loizides case should be distinguished from the present
case, as such decision was based on different facts. It is
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correct that in Loizides case the recourse was directed
against the decision of the Board of the P.A.C. which in-
stead of choosing candidates for enrolment on the basis of
the results of the entrance examinations, introduced the
element of percentage based on sex criteria, which was
pot in accord with the decision of the Council of Ministers
by which the number of candidates was fixed without any
restriction as to sex.

Leamned counsel for applicants stated that for the pur-
poses of the present recourses he did not insist, in challeng-
ing that part of the sub judice decision whereby the ma-
ximum number of candidates for admission in the P.A.C.
for 1984-1985 was fixed but the part whereby the element
of sex criteria is introduced. In my view, he rightly adopted
such course. The question of fixing a maximum number of
candidates for admission in the P.A.C. is a regulatory
matter of educational policy within the powers of the Coun-
cil of Ministers under the law and within the financial pro-
visions of the Annual Estimates, as such limitation is nece-
ssitated by the need to fill organic posts and by the provi-
sions in the Estimates as to the expenditure approved for
covering educational needs and personal allowances of stu-
dents during the period of their training at the P.A.C
Therefore, I adopt what I said in Loizides case (supra) that

" the Council of Ministers is the appropriate organ to take o

decision as to the maximum number of candxdates for en-
rolment at the P.A.C.

The issue as formulated by learned counsel for applicants
is with regard to the fixing of percentages for male and fe-
male students irrespective of their achievement at the en-
trance examinations, a fact which has deprived the appli-
cants of securing enrolment at the P.A.C., who, on the basis
of their success at the exammatlons were better than the
interested parties. '

A lot was said in argument about the allocation of posts
in the Teachers’ Training Academy in Greece with parti- -
cular reference to decided cases, where differentiation betw-
ecn sexes has been treated as not amounting to a violation of
the law or unreasonable discrimiantion. I wish to observe,
as I did in Loizides case (supra) that the position in Greece
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is regulated by law and is based on the existence of organic
posts specifically for males and females. In Cyprus, no
provision is made either in the Annual Estimates or any
other organic law allocating posts to males or females, spe-
cifically, or allowing the imposition of any restriction on
the ground of sex.

On the material before me, I hold the view that depriv-
ing successful candidates from admission in the P.A.C. for
reasons of sex, is a restriction within the ambit of Article
20.1 of the Constitution, which amounts to violation of the
provisions of such Article.

Very elaborate arguments has been advanced by all
counsel appearing in these recourses as to whether the fix-
ing of sex criteria amounts to a violation of Article 28.2
of the Constitution.

It has been held time and again by this Court that the
expression “discrimination” provided by Article 28,2 of
the Constitution does not convey the notion of exact arith-
metic equality but it safeguards only against arbitrary dis-
crimination without excluding reasonable distinctions (see
Micrommatis and The Republic (1961} 2 R.S.C.C. 125.
The dictum in the Micrommatis case in this respect was
adopted, inter alia, in The Republic of Cyprus v. Nishan
Arakian and Others (1972) 3 CL.R. 294, Kissonerga De-
velopment v. The Republic (1982) 3 CL.R. 462, at pp.
490, 491, Anastassiou v. The Republic (1977) 3 C.L.R.
91).

In view, however, of my conclusion that the sub judice
decision violates Article 20.1 of the Constitution, the re-
sult of which leads to the annulment of the sub judice de-
cision, I leave open the question as to whether, assuming
that the Council of Ministers was empowered by law as
provided by Article 20.1 of the Constitution, to impose
restrictions based on sex criteria, the fixing of percentages
for male and female candidates for admission in the P.A.C.,
irrespective of the order of their success in the entrance
examinations, would amount to “discrimination” under Ar-
ticle 28.1 of the Constitution, as construed in the cases
referred to above.
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In the result, these recourses-succeed and the sub judice
decisions are hereby annulled. There will be no order for
costs. '

Sub judice decisions

annilled, No order
as o costs.
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