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[TRIANTAFYLLIDES, P., DEMETRIADES, LORIS,
StyL1ANIDES AnD Pixis, 1)

THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,

Appellant,
v,
ANTONIOS KOUFETTAS,
Respondent.

{ Revisional Iurisdiction Appeal No. 358).

The Public Service Law 33/67—Sections 28, 32, 47 (before their
amendment by Law 10/83 s 3)—Section 32 provides for
the filling of a vacancy—Which may be made by second-
ment, which is of an undeterminable and temporary nature
and does not change the status of a public officer—Whereas
promotion affects a change in ihe status,

Public Officers—Secondment, meaning of.

Public officers-——Promotions—Recommendation of Head of De-
partment—If inconsistent with the overall picture of the
confidential reports, they should be disregarded or given
limited weight, depending on the extent of inconsistency.

Public Officers—Promotions—Seniority of 8 years—Since all
other factors were ai least more or less equal it should have
been taken into consideration in effecting sub judice pro-
motion.

The respondent was appointed Surveyor, 2nd Grade, on
1.10.56. On 1.10.66 he was promoted to Surveyor, st
Grade. The interested party was appointed Surveyor, 2nd
Grade, on 1.5.73 and on 1.3.74 he was promoted to Sur-
veyor, Ist Grade. On 15.11.76 the interested party was
seconded to the temporary development post of Senior Sur-
veyor. This post was converted in 1978 as a permanent
one. The appellant Commission promoted the interested

1950

10

15

20



3 C.LR.

10

15

20

30

35

40

Republic v. Koufettas

party to the said post of Senior Surveyor on 6.5.78 with
effect as from 1.1.78, but such promotion was annulled
by this Court as having been made contrary to law. After
the said annulment the P.S.C. proceeded to fill the post
and after hearing the recommendations of the Head of
the Department promoted with effect as from 1.1.78 the
interested party. The respondent challenged this promo-
tion by a recourse, as a result of which a Judge of this
Court annulled the sub judice decision (Koufettas v. The
Republic (1983) 3 C.L.R. 1252). The P.S.C. filed the pre-
sent appeal.

The grounds of appeal are in short (a) That the second-
ment in 1976 of the interested party was a substantive ap-
pointment and/or promotion (b) as a consequence of (a)
not only the respondent was not senior by 8 years, but the
interested party was the senior (c) that the recommenda-
tions of the Head of the Department were not inconsistent
with the confidential reports and that he did not e¢xpress
views “probably formed after 1978 as the trial Judge
found and (d) The interested party . was better in merit
andfor on the totality of the criteria better than the appli-
cant-respondent. ‘

Counsel for the appellant argued that a secondment un-
der section 32(2) of the Public Service Law 33,67 is an
appointment under section 28 and not a secondment under
s. 47; more so, as the secondment in 1976 was made after
a comparison and selection.

Held, dismissing the Appeal (1) The post of Senior
Surveyor is a promotion post. By promotion the substan-
tive status of a public officer is changed. The law does
not support the proposition that secondment under sec-
tion 32(2) of Law 33/67 is tantamount to “appointment”
or “promotion”. Secondment is set out in section 47 of
the same law. Sectiox 32 provides how a vacancy is filled.
It may be filled by secondment. The secondment does
not change the status of the public officer. It is of an un-
determinable and temporary nature. It is neither a promo-
tion nor an appointmeni, even if it is effected aftcr se-
lection. Secondment is one of the faclors that can be taken
into consideration in assessing the overall picture of the
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merits of the candidate. The ratio of the decision in the
Republic v. Psaras (1985) 3 C.L.R. 1939 is confined to the
interpretation of the scheme of service under examination
in that case. It does not purport to attach any different
significance to secondment. It follows that the respondent
is by far semior to the interested party.

(2) The recommendations of the Head of the Depart-
ment if inconsistent with the overall picture presented by
the confidential reports should be disregarded or given
limited weight, depending on the extent of irconsistency.
The finding of the trial Judge that the views of the Head
of the Department were formed after 1978 is not borne
out from the recommendations. But this does not affect
the finding that the recommendations were inconsistent
with the confidential reports. It follows that the appellant
Commission laboured in this respect under a miscon-
ception. '

(3) As regards merit the scale was tipped in favour of
the interested party because of the recommendations which,
however, ought to have been disregarded as inconsistent
with the confidential reports. These reports support the
view of the trial Judge that merit is in favour of the
applicant-respondent.

(4) The trial Judge was right when he decided that the
seniority of the applicant-respondent (8 years) “should
have been taken into consideration since all other factors
were, at least more or less equal, and the Commission
failed to give weight to the seniority of the applicant once
the interested party was not better in merit and qualifica-
tions™.

Appeal dismissed.

Casecs referred to:

Partellides v. The Republic (1969) 3 C.LR. 291;
Phylaktou v. The Republic (1973) 3 C.L.R. 444;
Tourpekki v. The Republic (1973) 3 CLR. 592;
The Republic v, Psaras (1985) 3 C.L.R. 1939;
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Lardis v. The Republic (1967) 3 C.L.R. 64;

Georghiou v. The Republic (1976) 3 C.LR. 74;
loannou v. The Republic (1976) 3 C.L.R. 431;
loannou v. The Republic (1977) 3 C.L.R. 61;
Savva v. The Republic (1980) 3 C.L.R. 675.

Appeal.

Appeal against the judgment of a Judge of the Supreme
Court of Cyprus (Savvides, J.) (Revisional Jurisdiction Case
No. 499/80)* given on the 21st December, 1983 whereby
the decision of the Public Service Commission to promote
the interested party to the post of Sentor Surveyor was
annulled.

R. Gavrielides, Senior Counsel of the Republic, for
the appellant.

C. Loizou for the respondent.
L. N. Clerides, for the interested party.
Cur. adv. vulr.

TRIANTAFYLLIDES P.: The judgment of the Court will be
delivered by Mr. Justice Stylianides.

StyLianiDEs J.: This appeal is directed against the judg-
ment of a Judge of this Court whereby he annulled the de-
cision of the appellant Public Service Commission whereby
the interested party, Pantazis, was promoted to the perma-
nent post of Senior Surveyor.

The facts in brief are as follows:-

The respondent was appointed Survéyor, 2nd Grade, on
1.10.56. On 1.10.66 he was promoted to Surveyor, st
Grade.

The interested party was appointed Surveyor, 2nd Grade,
on 1.5.73 and on 1.3.74 he was promoted to Surveyor, lst

* Reported in (1983} 3 C.L.R. 1252.
1953
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Grade. On 15.11.76 he was seconded to the temporary de-
velopment post of Senior Surveyor.

As a result of the 1978 Development Estimates the tem-
porary post of Senior Surveyor in the Department of Lands
& Surveys was converted to permanent, The Public Service
Commission, following a course contrary to the procedure
provided in Sections 31(2) and 44(2) of the Public Service
Law, 1967 (Law No. 33 of 1967), promoted on 6.5.78
with effect 1.1.78 the interested party who had been se-
conded to the abolished temporary post of Senior Surveyor.

Such promotion was annulled by this Court in Recourse
No. 353/78 (See report (1980) 3 C.L.R. 226), as having
been effected contrary to law. Thereafter on 26.8.80 the
appellant Commission proceeded to the filling of this pro-
motion post. After ,iearing the recommendations of the
Head of the Department, the appellant Commission pro-
moted the interested party to the same post—Senior Sur-
veyor—with effect 1.1.78, the date of the annulled pro-
motion.

The respondent-applicant filed a recourse and the trial
Judge reached the conclusion in an elaborate considered
judgment to annul the said promotion on a number of
grounds-—{See Antonios Koufettas v. The Republic of Cy-
prus, through the Iublic Service Commission (1983) 3
C.L.R. 1252). Hence this appeal.

The grounds of the appeal that were canvassed before
us are:-

(a) That the secondment of the interested party to the
Temporary Post of Senior Surveyor in 1976 was a
substantive appointment and/or a promotion;

(b) That as a consequence of (a) above, the respondent
was not senior to the interested party by 8 years, as
the trial Judge found, but that the interested party
in substance and effect was the senior;

(c) That the recommendations of the Director were not
inconsistent with the confidential reports and/or the
administrative documents, and that the Head of the
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Diepariiucat did not express  views “probably formed

anws 15737 and,

That tk. intzrested party was better in merit and/or
¢ he iotality of the criteria he was better than the
applicani-respordent.

It was strenuously argued by Mr. R. Gavrielides that a
secondment under 5.32(2) of the Public Service Law, 1967
(lLew No 33 of 1967) is an anpointment under s.28 and
not a secondcnt under 5.47: more so, as the secondment
in this case was effected after a comparison and selection.

Sections 28, 30, 32 (before its amendement by s.3 of
Law 10/83) and 47 read as follows:-

«48. M Touc oxonoUc Tou napoévroc Mépouc, exTdC
£dv £K TOU KEIpEvGu npokintn didgopoc évvora -

‘Biogouog onuaiver Tqv anovoply BE0twe IC ApO-
ownov un Teholv ev rm §apocio unnpegiq ) v anovo-
phiy eic undAniov Bfntwe dAAne A Tnc un’ autol lo-
vipwn karexoptvnc, pn onoTeAovoov npooywynv, o bt
opoc ‘Biopile’ epunvelderal avaAdywe’

‘npoaywyf’ onpaivel alAayAv €1¢ TNV HOVIHOV KO-
Taoroov vnoAAAou ATIc ouvendayeror abEnoiv eic Tnv
apoiBiv Tou unoAAfdou A ouvendyetar Ty évraliv
auTtol sic avwTtepov Baduov e Snpociac unnpeciac A
eni moBobominac whipakoe exolone uynAodTepov ava-
TuTov Gpiov, €ite R apei  Tou unalAidAou auEdveral
uptowe B0 e Toiaume oMoayAc eite un, o Se 6poc
Npodyewv’ epunveleTal avaAidywcs.

«30.- (1} Aig Touc okonouc Biopiopol fy npoaywyhc
a B¢omic daipouvrar e1c Tac axkocAocvBouc xarnyoplac:

(a) Otceic Mpwrou Aopiguol, eic Tac onoiac bivavrai

va SiopioBwo npodowna un  TekoOvra ev T dBnuooiq
unnNPeocio R unoAAnAor

(8) ®Bfoeic Mpwrtou Alopigpol wai MpoaywyAc, eic Tac

onolac npoowna un TeAouvta cv TR dnuooia unnpe-
oig dovavrar va Siopiobwaiv f undAAnior Bovavral
va SiopigBwoiv A npoayxBwar
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(y) ©tosic NMpooywyfic, a onoiai nAnpolvral &g Tnc

npoaywync unadAfjhwv unnpeTolvTwv E€1C TRV apE-
owc karwrtépav TaEwv A BEGIV  TOU  OUYKEKpPIPEVOU
khGbou 4 unodiaipéoswe Tne Snuociac  unnpegioc,
avaldywe TNC NEMINTUOEWC.

(2) H kornyopia exkdorne @éoewc opideTan und ToOU
Yrnoupyikow ZupBouliou eic To oikeiov oxédiov  unn-
peaiac.

(3) Ao Touc owonolc Tou nopovroc Apfpou, ‘kAG-
doc 1 unofialpeoic wic Bnuooiac unnpecioc’ onuaivel
kAdbov @ unodgipsaiv Trnic dnuooiac unnpeoiac anoTe-
Aolpevov ek 800 f nAsidvwv Takewv tne authAe Béoswc,
i ek dagodpwv BEccwv napouoiac QUOEWC CuvENayOoME-
vwv Siagodpouc moBoic f woBodoTikac kAipakac. Ev
nepinTwaoegl augiBorioc we npoc Tac Béoeic aiTivee u-
nayovrar sic wpiouévov KAGdov A unodigipeoiv  Tng
dnuociac unnpegioc anogaoiZel To Ynoupyikévy  Zup-
BolAiovs,

«32.- (1) Moévipoc Bdaic  nAnpouTar eite povipwe,
eiTe npoowptvwe eni cupBdoel dI° wpiguévov xpovikdv
Sidornua, €ite and pnvoc eic wRva, we To Ynoupyikdv
ZuuBovuAiov riBeAev onogaoioer.

(2) Npoowpivil Béoic nAnpovTar eite & anocnaoce-
we povigou unalAfAou un TeAodvroc eni boxipaoia eite
Sla Tou Siopiopol npooanou eni gupBdoer &I wpiope-
vov Xpovikdv BidoTnua A4 and pnvoc eic pfva, we TO
Yrovpyikdv ZupBolAiov ABeiev anogaocioei».

=47. 'Orav anamirar dnwc dnpooioc undAinhoc o-
oKfion Apogwpivdic Tac oppolidTnTac  kevic Béoewc
ahMwe /| und avanAnpwrikAv 1510TNTA, | ONWE EKTEAE-
on ebikad kabhikovra eic kAGdov Tiva dllov  exeivou
gic Tov onciov n 8foic auvod avikel, anoondTar olToC
eic v BEoiv { Tov kAdBov ToOTOVS.

(“28. For the purposes of this Law, unless the con-
text otherwise requires -

‘appointment’ means the conferment of an office
upon a person not in the public service or the con-
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ferment upon an officer of an office other than that
which he substantively holds, not being a promotion;
and the expression ‘to appomt’ shall be construed
accordingly;

‘promotion’ means any change in an officer’s
substantive status which carries with it an increase in
the officer’s remuneration or which carrics with it
the emplacement of the officer in a higher grade of
the public service, or on a salary scale with a higher
maximum, whether the officer’s remuneration at the
time is increased by such a change or not; and the
expression ‘to promote’ shall be construed accordingly.”

“30.- (1) For the purposes of appointment or pro-
motion, offices shall be divided into the following
categories:-

(a) First Entry offices to which persons not in the pu-

blic service or officers may be appointed;

(b) First Entry and Promotion offices to which per-

(©

sons not in the public service may be appointed and
officers may be appointed or promoted,

Promotion offices which shall be filled by the pro-
motion of officers serving in the immediately lower
grade or office of the particular section or sub-sec-
tion of the public service, as the case may be.

(2) The category of each office shall be fixed by
the Council of Ministers in the respective scheme of
service.

(3) For the purposes of this section, ‘section or
sub-section of the public service’ means a section or
sub-section of the public service composed of grades
of the same office, or of different offices of a similar
nature to which different salaries or salary scales are
attached. In case of doubt as to the offices comprised
in any particular section or sub-section of the public
service, the Council of Ministers shall decide in the
matter.”

“32.-(1) A permanent office may be filled either on
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a permanent basis or on a temporary basis on contract
for a limited period or on a month-to-month basis, as
the Council of Minisicrs muy direct.

(2) A temporary office may be filled either by the
secondment of a permanent officer not serving on
probation or by the appointment of a person on con-
tract for a limited period or on a month-to-month ba-
sis, as the Council of Ministers may direct”.

“47. When a permanent officer is required tempo-
rarily to perform the functions of a vacant office other-
wise than in an acting capacity or to perform special
duties in a section other than the one to which his
office belongs he shall be seconded to such office or
section”).

A first entry and promotion post is open to everyone
who has the qualifications envisaged in the relevant scheme
of service, whereas the filling of a promotion post is li-
mited among those in the service holding a post im-
mediately below that to be filled. The post of Senior Sur-
veyor is a promotion post. By promotion the substantive
status of a public officer is changed.

In Parteliides v. The Republic., (1969) 3 CL.R. 291,
Hadjianastassion, J., observed at p. 296:-

“1 ‘consider it appropriate time to repeat what has
been stated by this Court in a number of cases, that
the secondment to a post does not create a vested right
to the holder concerned. No doubt, the Public Service
Commission quite rightly must take into consideration
the secondment for purposes of considering the expe-
rience of a public officer; but, in their search to se-
lect the best candidate for the post, the Public Service
Commission should carefully consider the merits and
the qualifications of each candidate and should not
give undue weight to the fact that one of the can-
didates was acting on secondment to that particular

post”.

In Phylaktou v, The Republic, (1973) 3 CL.R. 444
A. Loizou, 1., said at pp. 454 - 455:-

L

1958

10

15

20

25

30

35



3 C.LR.

h

15

25

30

35

40

Republic v. Koufettas Stylianides J.

“I shall next deal with the claim of the applicant
that the secondment of interested parties Andreas
Morphitis and Ioannis Charalambous is contrary to
law and made in abuse of power, inasmuch as they
filled permanent posts by secondment instead of by
promotion and/or appointment.

It is clear from the relevant material that six of
these posts were to be permanently filled and three
to be filled by secondment, as they werc tem-
porarily vacated on account of the secondment of of-
ficers permanently holding same to temporary deve-
lopment senior posts. That these posts were in such
circumstances vacated, was conceded by counsel for
the applicant as well.

Section 47 of the Public Service Law, 1967 pro-
vides that when a permanent officer is required tem-
porarily to perform the functions of a vacant office
otherwise than in an acting capacity, or to perform
special duties in a section other than the one to which
his office belongs, he shall be seconded to such office
or section. This is what was done in the present case.
Five posts were filled on a permanent basis and in
respect of two other posts which were temporarily
vacated, two permanent officers were seconded, a
step which, in the circumstances, could legitimately be
taken under the law and in compliance with the cir-
cular of the Council of Ministers dated the 27th De-
cember, 1968 (exhibit 11), paragraph 5(a) thereof,
regarding the filling of vacant posts in the Civil Ser-
vice. Likewise, under s.32(2) of the Law, a tempo-
rary office may be filled by the secondment of a per-
manent officer”.

The same Judge in Tourpekki v. The Republic, (1973)
3 C.L.R. 592, distinguished between secondment and pro-
motion. At p. 599 he said:-

“The first ground of law argued by counsel for the
applicant, is that the sub judice decision amounted to
a promotion and as such'it offended the provisions of
section 30(1)(c) of the Public Service Law, 1967,
Law No. 33/67) hereinafter referred to as ‘the
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Law’) whereby promotion offices are filled by the pro-
motion of officers serving in the immediately lower
Grade, and the interested party was not serving in the
immediately lower post, inasmuch as the meaning of
the word ‘“service’ in this context, means holding the
lower post substantively and not on secondment.

This point may be disposed of briefly by examining
whether the sub judice decision comes within the de-
finition of the word ‘promotion’ to be found in
section 28 of the Law. By the said definition ‘promo-
tion means any change in an officer's substantive sta-
tus which carries with it an increase in the officer’s
remuneration or which carries with it the emplacement
of the officer in a higher division of the public ser-
vice or on a salary scale with a higher maximum,
whether the officer's remuneration at the time is in-
creased by such a change or not; and the expression
‘to promote’ shall be comstrued accordingly.

Locking at the aforesaid definition one sees that
the first prerequisite to be satisfied is that there should
be a change in an officer’s substantive status. In my
view when an officer is seconded to another post, he
cannot be held to be promoted to that post as his
substantive status is not changed; secondment is a
matter separately dealt with by the Law. Under sec-
tion 47 thereof, when a permanent officer is required
temporarily to perform the functions of a vacant of-
fice, otherwise than in an acting capacity or to per-
form special duties in a section other than the one to
which his office belongs, he is seconded to such office
or section. The gist of this section is the temporary
performance of the functions of a vacant office and
it may be said that since this office was temporarily
vacated by the secondment of its holder to a senior
post, the interested party was seconded temporarily
to this post and not promoted, his substantive status
remaining the same, as his secondment could be ter-
minated at any time and so automatically revert to
the substantive post he held. Furthermore, section 32
of the Law which deals with the methods of filling
offices provides, inter alia, that a temporary office
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may be filled by the secondment of a permanent of-
ficer not serving on probation. The office in question,
as already stated, is a temporary development one
and as such it could be filled by the secondment of
a permanent officer, such as the applicant. The pro-
hibition, therefore, of promotions for more than one
Grade at a time, set out and elaborated upon in Ar-
katitis & Others (No. 2} v. The Republic, (1967) 3
C.L.R. p.429 (as a general principle of Public Service
Law and subsequently embodied in section 30(1)(c) of
the Law, cannot be invoked in favour of the appli-
cant; there exists now the statutory definition of the
word ‘promotion’ in section 28 of the Law enacted
after the Arkatitis case, with which the learned trial
judge in that case was not confronted. The fact that
this secondment is of an undeterminable duration,
does not change its temporary character and does not
make it a promotion”.

Mr. Gavrielides submitted that there are two kinds of
secondment: one under s.32(2) that is tantamount to “ap-
pointment” or “promotion”, and one under s. 47. The Law
does not permit us to agree with such a submission. Second-
ment is set out in s. 47 of the Law as quoted above.

Section 32 provides how a vacancy is filled. Tt may be
filled by secondment. Secondment does not change the
substantive status of a public officer. It is of an undeter-
minable duration; it is of a temporary nature. It is neither
a promition nor appointment. The fact that a secondment
is effected after selection does not change its character.
Secondment, however, is one of the factors that may be
taken into consideration in assessing the overall picture of
the merits of a candidate.

The decision in The Republic v. Psaras (1985) 3 C.L.R.
1939 does not purport to attach any different significance
to secondment than the one indicated in this judgment. Its
ratio is confined to the interpretation of the scheme of service
under examination in that case.

In the present case the validity of the secondment of the
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interested party to the temporary post of Senior Surveyor
was challenged by Recourse No. 81/77 which, in view of
the developments. that followed, has not been finally de-
termined.

The secondment does not affect in any way the seniority
of the public officers which is expressely governed by s.46
of the Law. The applicant-respondent is by far senior to
the interested party as the effective date of promotion to
the post of Surveyor, lst Grade, for the applicant is lst
October, 1966, whereas for the interested party is lst
March, 1974.

The Commission in making a promotion shall have due
regard to the recommendations made in this respect by
the Head of the Department in which the vecancy exists.

It is well established, however, that when the recommen-
dations of the Head of a Department are inconsistent with
the overall picture presented by the confidential reports,
they should be disregarded or be given limited weight, de-
pending on the extent of inconsistency- (Lardis v. The
Republic, (1967) 3 C.L.R. 64, at p. 78; Georghiou v. The
Republic, (1976) 3 C.L.R. 74, at p. 84, a Full Bench case;
Niki loannou v. The Republic, (1976) 3 CL.R. 431, at
p- 432; foannou v. The Republic, (1977y 3 CLR. 61;
Andreas Savva v. The Republic, (1980) 3 C.L.R. 675, at
p. 696).

This Court in the exercise of its judicial control and
considering the validity of a promotion scrutinizes the
reasons given for the recommendations of the Head of the
Department in order to ascertain whether they are con-
sistent with the overall picture presented by the confidential
reports of the applicant and the interested parties.

The finding of the trial Judge that Mr. Sofocleous in
1978 was not the Director of Lands & Surveys and the
views expressed before the Commission were probably
formed after 1978, and, therefore, should not have been
taken into consideration, is not borne out from the re-
commendations. This does not in any way affect the finding
that a substantive part of the recommendations were in-
consistent with the confidential reports. The Head of the
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Department, after stating that the applicant-respondent and
the interested party were superior in merit, qualifications
and seniority to the other candidates, he recomunended “as
more suitable between the two Mr. Alexandros Pantazis
who has better personality and was more co-operative with
the staff and faster in his work™.

The learned trial Judge had this to say on the above:-

““The picture as appearing from the two last con-
fidential reports prior to May, 1978, the date on
which the post had to br Biled, is as follows:

For the year 1976 applicant is graded on one topic
as excellent, on seven topics as very good and ~n
two topics as good, whercas the interested party 1
graded with ten very good on ten topics. On the topic
of ability to co-operate with culleagues, they are both
graded very good. Also, on the topic concerning com-
petence in present work. Regarding courtesy in dealing
with the public, applicant is graded excellent, where-
as the interested party is gruded very good. The fol-
lowing obServations, huwever, were made in respect
of each one of the twy candidates by the reporting
officer:

In the case of the applicant, the following appears
in his confidential report for that year:

‘Although he is of higher education, yet, he s
slow at work and hardly grasps the nature of fireat-
ment of survey works to be done. In all other res-
pects he is very good,

and there are no remarks by the countersigning
officer.

In case of the interested party, the following uppear
in his confidential report for 1976;

‘Besides the academic qualification he possesses,
otherwise he has shown less interest than expected to
on the practical exercise of field works that the pro-
fession requires, especially in Cyprus where surveys
vary from place to place and need special care, study
and idiomatic program of execution. His grievance
was probably due to desire of promotion. Now that
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he has been promoted, I expect him to refrain and
cover up what he missed in the past.’

The countersigning officer had this to add:

‘Much more was expected from him. His present
attitude towards work in the Branch is not far from
negative. He is obstinate and argumentative. Unless
he improves, there is little chance of him going higher.”

For the year 1977 the applicant was gradsd on two to-
pics as excellent and on eight topics as very good. The
interested party was graded on one topic as excellent, on
seven topics very good and on two topics as good. Both
were graded as very good concerning competence in present
work. Applicant was graded as excellent concerning cour-
tesy in dealing with the public, whereas interested party
was graded as very good on the same topic. Applicant was
graded as very good concerning co-operation with his col-
leagues, whereas interested party was graded as excellent.
The observations of the reporting officer as recorded in
the confidential report of the applicant, read as follows:

“His academic qualification in-this profession re-
commend him to be considered amongst those for
promotion”,

To that, the countersigning officer had this to add:

“He is commended for passing the (Finals) Direct
Membership Examination of the R.I.C.S. His initia-
tive, competence in present work and devotion to duty
may be graded to excellent. He deserves high conside-
ration amongst those for promotion.”

In the case of the interested party, the observations of
the reporting officer were as follows:

“His academic education recommend him to be
considered in future for promotion because he still
lacks the practical experience in the field survey
work”. )
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And to that, the countersigning officer made no com-
ments, thus agrecing with the assessment made.

-

“The picture appearing from a perusal of the con-
fidential reports of the two candidates for the years
5 1976 - 1977 - which was the material time to be taken

into consideration, as the promotion had to be consi-

dered as things stood in May, 1978, does not support

the recommendations of the Director of Lands and

Surveys at the meeting when the sub judice decision
10 was taken and it is clear that his recommendations are
inconsistent with the picture appearing from the con-
fidential reports.”

This bears out the finding that the recommendations of
the Head of the Department are inconsistent with the over-
15  all picture presented by the confidential reports of the inte-
rested party and, therefore, the Commission acted under
a misconception of fact.

The appellant Commission concluded that the interested

party was superior to the respondent on the basis of the

20 established criteria - merit, qualifications and seniority. Mr.

Gavrielides exerted great cffort before us to support this
reasoning which was rejected by the trial Judge.

On the question of qualifications, as it appears from the

personal files, both the respondent and the interested party

28  possess equal qualifications and the one is not superior to
the other.

With regard to their merit, the scale was tipped in fa-
vour of the interested party in the decision of the appel-
lant by the recommendations of the Head of the Depart-

30 ment which, as we said earlier, should have been disre-
garded. The confidential reports support the view expressed
in the judgment under appeal that “the overall picture on
merit is in favour of the applicant in comparison with the
interested party”.

35 The respondent is by almost 8 years senior to the inte-
rested party. We are in agreement with the trial Judge that
“such senority should have been taken into consideration
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by the respondent Commission since all other factors were,
at least more or less, equal, and the respondent Commis-
sion failed to give due weight to the seniority of the ap-
plicant once thc interested party was not better in merit
and qualifications”.

For all the aforesaid reasons this appeal fails and it is
Liereby dismissed.

Appeal dismissed.

1966



