(1985)
1985 May 22
[STYLIANIDES, }.]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

EFSTATHIOS LEFKATIS AND OTHERS,
Applicanes,

V.

THE REPUBLIC OF CYPRUS, THROUGH
|. THE MINISTER OF INTERIOR AND DEFENCE,

2. THE COMMANDER OF POLICE,

Respondents.

{Cases Nos. 1/85, 28/85, 29/85,
49/85, G61/85, 63/85, 74785,
77/85, 78/85, 83/85, 103/85,
117/85, 118/85, 119/85, 120/85,
121/85, 122/85, 123/85, 135/85,
147/85, 175/85, 179/85, 183/85,
186/85, 230/85, 233/85, 234/8S,
238/85, 270/85, 277/85, 280/85,
286/85, 293/85, 294/85, 297/85,
300/85, 309/85, 311/85, 318/85,
323/85, 324/85, 325/85, 326/85,
333/85, 334/85, 335/85, 348/85,
357/85 and 360/85).

Statutes—Repeal by implication—Principles applicable—Section
10 of the Police Law, Cap. 285 (as amended by Law 21/
64) pro tanto repealed by section 13(3) and (4} as substi-
tuted by Law 29/66.

Police ng, Cap. 285-—Section 10 of the .Law (as amended
by Law 21/64) pro tanto repealed by section 13(3) and (4)
as substituted by Law 29/66.

Subsidiary Legislation—Statutory obligation to lay before Par-
liament mandatory—Failure of executive to present such
legislation before Parliament renders it invalid—Police
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{Promotions) (Amendment) Regulations, 1983—Made under
section 10 of the Police Law, Cap. 285—Not laid before
the House of Representatives as provided by section 13(4)
of the law (as substituted by Law 29/66)—They are void
and non existent—Sub judice promotions, which were made
under the said Regulations null and void—Annuiled.

Police Force—Promotions to the rank of Chief Inspector—

Made under the Police (Promotions) (Amendment) Regu-
lations, 1983—Which are invalid because they were not
laid before the House of Representatives, as provided by
5. 13(4) of the Police Law, Cap. 285 (as substituted by Law
29/66)—Promotions invalid.

The Commander of the Police on 29.12.84 in virtue of
the powers vested in him by s.13 of the Police Law, Cap.
285, as amended by Laws No. 21/64 and 29/66, and the
Police (Promotion) Regulations, 1958-1983, promoted, with
the approval of the Minister of the Interior, 36 Inspectors
to the rank of Chief Inspector with effect from 15.12.84.
The applicants, Inspectors of the Police eligible for promo-
tion, being aggrieved, filed the above recourses seeking the
annulment of the said promotions as being null and void
and of no legal effect.

The applicants contended that the Police (Promotion)
Regulations, 1958, were amended materially after the
coming into operation of the Police Law No. 29/66; that
the amending Regulations were ultra vires as they were
made under s. 10 of the Police Law whereas they should
have been made under s. 1{3; they were not laid before
the House of Representatives as provided by Law No.
29/66 and this failure was fatal to their validity.

Under section 10 of the Police Law, Cap. 285 (as
amended by Law 21/64) the Council of Ministers on the
advice of the Commander of the Police, has power (o
make Regulations governing promotions, By virtue of sec-
tion 13(3) of Cap. 285 as amended by the Police (Amend-
ment) Law, 1966 (Law 29/66) “conditions of appointment,
enlistment, promotion, service and discharge are provided
in Regulations made by the Council of Ministers on the
basis of this Section and published in the Official Gazette
of the Republic”; and by virtue of section 13(4), as amend-

1373



Lefkatis and Others v. Republic {1985}

ed by Law 29/66) “regulations issued on the basis of
this section are laid before the House of Representatives. If
after the lapse of 15 days from such laying. before the
House of Representatives, the House by decision does not
amend or revoke the so laid Regulations in toto or in
part, then they are forthwith, after the lapse of the said
period, published in the Official Gazette of the Republic
and come into operation from such publication™.

It was common ground that the amending Reguiations
were not laid before the House of Representatives.

On the preliminary issue whether the Regulations under
which the promotions were made were void and thercfore
the promotions were invalid:

Held (1) that though as a geperal rule the Courts lean
against the repeal of Laws by implication if provisions
are enacted which cannot be reconciled with those of an
existing statute, the only inference possible is that, unless
it failed to address its mind to the question, Parliament
intended that the provisions of the existing statute “should
cease to have effect, and an intention so evinced is as effe-
ctive as one expressed in terms; that the provision of s. 13
(3} and (4) of Cap. 285 as amended by Law 29/66, relating
to the delegation of power to the Council of Ministers for
rule-making is contrary to the provisions of s. 10 as
amended by Law 21/64; that the two provisions cannot be
reconciled because the one is incompatible and inconsistent
with the other and it would be absurd to construe the
statute as providing two methods of making regulations
for the same matter-promotion; that having regard to the
history of the Law and the words used in the latter enact-
ment, (Law 29/66) there is no room for any other con-
struction than that the legislature intended to repeal the
rule-making provision with regard to *promotions” given
to the Council of Ministers under s. 10; and that, there-
fore, s. 10—both the general provision and the specific
provision thereof—has to be read 'as pro tanto
repcaled by sub-sections (3) and (4) of s. 13 as substituted
by Law No. 29/66.

(2) That the provisions of s. 13(4) (as amended by
Law 29/66) regarding laying of the Regulations before the
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House of Representatives are mandatory and should not
be disregarded by the Courts; that this statutory obliga-
tion to lay before Parliament is of the nature of a condi-
tion precedent and failure of the executive to present such
legislation before Parliament makes such subsidiary legis-
lation invalid; that the Police (Promotions) (Amendment)
Regulations No. 184/83 which effected radical changes to
the Police (Promotion) Repgulations, 1958 were made by
the Council of Ministers under s. 10 of Cap. 285 (as
amended by Law 21/64); that section 10 was repealed by
implication in so far as it related to promotions by the
posterior Law No. 29/66 which repealed and substituted
s. 13(2) and (3) and made specific provision for the issue
of Regulations, which shall be laid before the House of
Representatives for the ultimate control by the legislature
before they are issued and published; and that, therefore,
the Rcgulations which did not conform to the enabling
Law, in form and in substance and in the way they were
made and issued in that they were not laid before the
House of Representatives are void and non-existent; and
that, accordingly, the sub judice promotions, which were
made under the invalid Regulations are themselves null
and void and of no legal effect.

Sub judice promotions annulled,

Cases referred to:

Christodoulou v. Republic, ' RS.C.C. 1;
Institute of Patent Agents [1894] 63 LJ.P.C. 74,
Papaxenophontos v. Republic (1982) 3 CLR. 1037;

Ethnicos v. K.O.A (1984) 3 C.LR. 1150;
Kofteros v. E.A.C. (1985) 3 CL.R, 394;

Ross-Clunis v. Papadopoullos [1958] 2 All ER. 23 P.C,
23 CLR. 71

Themistocles v. Christophi, 6 CL.R. 121;

The Electricity Authority of Cyprus v. Partasides and
Others, 20 (II) C.L.R. 34, 36-37;

Hinis v. The Police, (1963y 1 CL.R. 14, at pp. 25-27;
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Petrides and Others v. The Republic 1964 CL.R. 413,
at pp. 424-428;

Eraklides v. The Police (1971) 2 C.LR. 8, at pp. 13-14;
Athanassi v. The Police (1974) 2 C.LR. 7, at pp. 13-14;
Attorney-General v. Pouris and Others (1979) 2 C.L.R, 15;
Cyprus Co. Lid. v. The Republic, (1983) 3 C.L.R. 709;

Vassiliko Cement Works Ltd. v. The Republic (1983) 13
C.LR. 709;

Kutnar v. Phillips [1891] 2 QB. 267 at pp. 271-272;
Goodwin v. Phillips [1908-9] 7 CL.R. 1;

Seward v. The Owner of the “Vera Cruz” [1884-1885] 10
AC. 59 at p. 69;

Watson v. Winch [1916] 1 K.B. 688 at p. 690;

Shourris v. Republic and Kazatzis v. Police, 1961 C.L.R.
11 at pp. 12-13;

Louca and Another v. Republic (1984) 2 CL.R. 386,

R. v. Sheer Metalcraft Ltd. and Another [1954) 1 All
E.R. 542.

10

15

Recourses.

Recourses against the decision of the respondents to
promote the interested parties to the post of Chief Inspector
in preference and instead of the applicants.

M. Christofides with Ph. Valiantis for L. Papaphilip-
pou, for applicants in Cases Nos. 1/85, 28/85,
29/85, 63/85, 64/85, 78/85, 83/85, 103/85,
186/85, 309/85, 323/85, and 324/85.

N. Stylianidou for E. Efstathiou, for applicants in
Cases Nos. 49/85, 230/85 and 297/85.

G. Charalambides, for applicants in Cases Nos. 61/85,
238/85 and 343/85.
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A. Papacharalambous for applicants in Cases Nos.
77/85, 311/85, 318/85, 348/85 and 357/85.

L. Parparinos for Ph. Clerides, for applicant in Case
No. 122/85.

N. L. Clerides, for applicants in Cases Nos. 117/85,
118/85, 119/85, 120/85, 121/85, 123/85, 135/
85, and 147/85.

A. S. Angelides, for applicants in Cases Nos. 175/85
and 280/85.

A. Panayiotou, for applicants in Cases Nos. 233/85
and 234/85.

M. Christofides, for applicant in Case No. 270/85.

Chr. Triantafyllides, for applicant in Case No.
271/85.

St. Erotokritou (Mrs.), for applicants in Cases Nos.
293/85 and 294/85.

A. Dijordjis, for applicant in Case No. 286/85.
A. Petoufas, for applicant in Case No. 300/85.

Chr. Kitromelides, for applicants in Cases Nos. 325/85,
326/85, 334/85, and 335/85.

Z. Katsouris, for applicant in Case No. 333/85.
N. Papamiltiadous, for applicant in Case No. 360/85.
A. Boyadjis, for applicant in Case No. 179/85.

St. Triantafyllides for A. Triantafyllides, for applicant
in Case No. 183/85.

M. Flourentzos, Senior Counsel of the Republic, for
respondents in all Cases.

Interested party Sofoclis Athanassiades present.

Chr. Vassiliades, for interested parties Yiannakis Phi-
lippou and Nathanael Papageorghiou.

A. Onossiforou, for interested party Antonis Demetriou.
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R. Schizas, for interested parties Andreas Yiannaki
and Georghios Savvides.

D. Papachrysostomou, for interested party Emilios
Patsalides.

K. Koushios, for interested parties Charalambos Deme-
triou, Michalakis Elia and Christos Hji-Christo-
doulou.

M. Christodoulou, for interested party A. Sravrou.
Interested party Soteris Charalambous present.
All other interested parties absent.

Cur. adv. vult.

STYLIANIDES J. read the following judgment. The Com-
mander of the Police on 29.12.1984 in virtue of the powers
vested in him by s. 13 of the Police Law, Cap. 285, as
amended by Laws No. 21/64 and 29/66, and the Police
(Promotion) Regulations, 1958-1983, promoted with the
approval of the Minister of the Interior 36 Inspectors to
the rank of Chief Inspector with effect from 15.12.1984.
The applicants, Inspectors of the Police eligible for promo-
tion, being aggrieved, filed the aforenumbered recourses
whereby they seek the annulment of the said promotion as
being null and void and of no legal effect.

A common point of Law was raised in all recourses:
That the regulations under which the promotions were made
are void and, therefore, the promotions are invalid. This
point on the directions of the Court was taken as a pre-
liminary point of Law.

The applicants submitted in their written addresses that
the Police (Promotion) Regulations, 1958, were amended
materially after the coming into operation of the Police Law
No. 29/66; that the amending Regulations are ultra vires
as they were made under s. 10 of the Police Law whereas
they should have been made under s. 13; they were not
laid before the House of Representatives as provided by
Law No. 29/66 and this failure is fatal to their validity.

Counsel for the Republic supported the validity of the
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Regulations. Section 10 empowers the Council of Ministers
on the advice of the Commander of the Police to make
Regulations for promotion; this empowering section was
neither expressly nor by implication amended nor affected
by Law No. 29/66 that repealed  and substituted s. 13(2),
(3) and (4); the Council of Ministers has power both under
s. 10 and under s. 13 to make regulations for the promo-
tion in the Police; furthermore, the relevant Regulations
were only amended and not substituted completely by new
Regulations and, therefore, rightly they were issued under
s. 10; they are valid and the act of the promotion of the
interested parties to the rank of Chief Inspector is unim-
peachable.

An administrative decision reached in virtue of a Law,
which includes public instrument, which was not validly
made, has to be annulled and to be declared null and void
and of no effect whatsoever as having been based on an
invalid enactment—{Christodoulou v. The Republic, 1
RS.C.C. 1).

In our country there is supremacy of the Constitution—
(Article 179 of the Constitution). The legislative power of
the Republic is exercised by the House of Representatives
in all matters—(Artice 61 of the Constitution).

The legislation is usually a skeleton piece of legislation
and leaves to be filled up in substantial and material parts
by the action of rules or regulations—{Institute of Patent
Agents [1984] 63 L.J. P.C. 74).

The function of subordinate legislation is to supplement
the general Law, to make detailed provisions for the car-
rying into effect and applying the particular provisions
within the framework laid down by such Law. The
society has perplexed needs and many problems. It is nei-
ther possible nor practicable for the legislature to enact
Laws with detailed particularity in order to meet such
needs and cope with such problems. It has been a common
practice for the legislature to leave the particulars for the
implementation and carrying out of the Law to be supple-
mented by subordinate legislation. Such course is not re-
pugnant to the constitutional provision about the legislative
power in the State.
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Subordinate legislation is legislation made by a person
or body other than the House of Representatives by virtue
of powers conferred by statute enacted by the House. In
volume subordinate legisiation is today unequal to any other
branch of the Law. Such legislation has the full force and
effect of a statute if as respects form and substance it
conforms with the enabling enactment.

Subordinate legislation, in order to be valid, must be
intra vires the statute which authorised the making of it
Subordinate legislation may be ultra vires. It may be ultra
vires {a) as to the extent and contents of it, or (b} as to
the mode in which it has been made. When it is examined
with a view to deciding on a contention that it is ultra vires,
the answer to this question depends, in every case, on the
true construction of the relevant enabling power concerned
—{Nicos Papaxenophontos v. The Republic, (1982) 3
C.LR. 1037; Ethnicos v. K.O.A. (1984) 3 C.L.R. 1150;
Kofteros v. E.A.C. Case No. 13/84, unreported).*

During the autocratic days of the colonial administra-
tion the Governor, as representing the British Crown, was
vested with all powers including legislative power. The Po-
lice Law No. 5/58 (Cap. 285 of the 1959 Edition of our
Laws) by s. 10(1) conferred power on the Chief Constable
with the approval of the Governor to make Regulations for
the good order, administration and government of the
Force; subsection (2) of s. 10, without prejudicc to the
generality of such powers, enabled the Chief Constable to
make provision for all or any of the matters set out therein,
including promotion—(Section 10(2)f) ).

Law No. 21/64 amended s. 10 of the basic Law and de-
legated the power to make Regulations to the Council of
Ministers on the advice of the Commander of the Police.

Section 13 provided for appointment, enlistment, promo-
tion and discharge of the members of the Police Force.
Section 13(1) referred to the Gazetted Officers and 13(2)
to non-Gazetted ranks, i.e. of all ranks upto and includ-
ing Chief Inspector. The relevant part of this section for
the purpose of the cases in hand are subsections (2) and
(3) which ran as follows:-

* Reported in {(1985) 3 C.L.R. 394,
1380
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“(2) Appointments, enlistments, promotions and
discharges of all ranks up to and including Chief In-
spector shall be made by the Chief Constable.

(3) Conditions of appointment, enlistment, promo-
tion, service and discharge of all police officers be-
low the rank of Gazetted Officer shall be in accord-
ance with provisions contained in Regulations made
under this Law, and of Gazetted Officer shall be in
accordance with the provisions of Colonial Regula-
tions and the Cyprus General Orders”.

These subsections were repealed and substituted by .2
of the Police (Amendment) Law, 1966 (Law No. 29/66)
which reads as follows:-

15

20

25

30

35

«(2) O Apxnyoc, T eykpicel Tou Ynoupyou, dopidel
KATatdggelr, Npodyel KAl anoAUgl navTa ta pEAn  TnG
Auvauewe péxpl kar  oupnepiAauBavopévou Tou Apxie-
niBswpnTou,

(3) O1 d6por diopiopod, kotardfcwe, npoaywyhc, unn-
pegiac kai anohboewe pedwv Tne Auvauewe npoBiénov-
Tar und Kavoviopwv yevopevwy und Tou Ynoupyikou
ZupBouhdiou eni Tn Bacel Tou napovroc apfpou  kai
SrjuooIzuopEvVWY EIC TRV Enionpov  epnuepida tne An-
HoKpaTiac:

Nogitar 611 pExpl Tne exdO0swC Twv eV Tw MNAPOVTI
ebagiw npoBienopévwv Kavoviopmv o1 KOTA TNV nue-
pounviav evapfewc ioxloc Tou napovroc Népou ev
ioxUT Kavoviopoi kar Mevikai Algrakeic 8a sEakodou-
Brnowaiv epappolopevol.

(4) Kavoviopoi exkBibopevor eni T Bdoer  Tou
napovroc GpbBou kartaTiBevrar £ic Tv Bouldrnv Twv Av-
Tinpoownwv. Edv perd ndpodov dekenévre nuepwv and
NS TolauTne KataBeoewe, n Bouhi Twv Avminpoownwv
OI' anogdoswc authc Sev TpononoiRon fj akupmon Touc
oltw KatateBévrac Kavoviououc esv oAw A ev pépel
TOTE OUTOl QuUECWC PETA Tnv napodov Tng Gvw npobBe-
ogpiac SnpooigdovTal v T EMOAPW eEnpepidl  Tnc An-
pokpartiac kail Ti@evrar ev iox0i and Tnc Toladtne  Bn-
yogieboewe. Ev nepintwoel Tponoifjoewe TOUTWVY BV
ohw A ev péper yndé Tnc Boulic Twv AvTinpoownwv
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o0Tor SnuocietovTal v TR enoAuw eenuepid e An-
uyokpariac wc ABelov oUTtw TpornonoinBn un’ auTtAc xat
Tifevrar ev 10%01 ané Tnc ToalTne dnNpOCIEUOEWR .

(* (2) The Commander, with the approval of the
Minister, appoints, enlists, promotes and discharges
all the members of the Force up to and including Chief
Inspector.

(3) The conditions of appointment, enlistment, pro-
motion, service and discharge of members of the Force
shall be in accordance with the provisions of the
Regulations to be made by the Council of Ministers
under this Law and published in the official Gazette
of the Republic:

Provided that until the making of the regulations
provided for in this section, the regulations and general
orders in force on the day of the coming into force
of this Law will continue to be applicable.

(4) Regulations issued under this section are de-
posited with the House of Representatives. If after the
lapse of fifteen days from such deposition, the House
of Representatives by its decision does not amend or
cancel the so deposited regulations in whole or in part
then the regulations immediately after the lapse of
the above time limit are published in the official Ga-
zette of the Republic and take effect as from such
publications. In the case of their amendment in whole
or in part by the House of Representatives they are
published in the official Gazette of the Republic as
they might be amended by the House and they take
effect from such publication™).

In most modern statutes, the practice is to confer rule-
making power by one general provision empowering the
rule-making authority to make rules “for carrying out the
purposes of the Law”, followed by the enumeration of cer-
tain particular matters regarding which rules may be made
“without prejudice to the generality of the foregoing power”.
In such a case, it has been held that the specific enumera-
tion does not circumscribe the general power conferred to
make any rules provided they are required for carrying out
the purposes of the Law and they are consistent with the
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provisions of the Law. Any rule which comes within the
scope of the genmeral power would be valid—Ross-Clunis
v. Papadopoullos, [1958] 2 AN E.R. 23 P.C.; 23 CLR.
71).

Counsel for the Republic submitted that the new s. 13
(3) and (4) did not affect the powers of the Council of Min-
isters under s. 10{1) and 10(2) (f), which was not either
expressly or by implication repealed.

It has to be examined whether s.10{1) was affected and
whether 10(2) (f) was repealed by implication due to the
enactment of Law No. 29/66.

As a general rule the Courts lean against the repeal of
Laws by implication. The principles of Law applicable to
implied repeal or modification of an earlier statute by a
subsequent one are set out in Halsbury’s Laws of England,
4th Edition, paragraphs 966-969, Maxwell on Interpreta-
tion of Statutes, 12th Edition, pp. 191-196, and Craies, Tth
Edition, pp. 366-382. It is pertinent to set out the Law
as stated in para. 966 of Halsbury:-

“066. General principles. Repeal by implication is
not favoured by the courts, for it is to be presumed
that Parliament would not intend to effect so impor-
tant a matter as the repeal of a Law without express-
ing its intention to do so. However, if provisions are
enacted which cannot be reconciled with those of an
existing statute, the only inference possible is that,
unless it failed to address its mind to the question,
Parliament intended that the provisions of the existing
statute should cease to have effect, and an intention
so evinced is as effective as one expressed in terms.

The rule is, therefore, that one provision repeals
another by implication if, but only if, it is so incon-
sistent with or repugnant to that other that the two
are incapable of standing together. If it is reasonably
possible so to construe the provisions as to give effect
to both, that must be done, and their reconciliation
must in particular be attempted if the later statute pro-
vides for its construction as one with the earlier, there-
by indicating that Parliament regarded them as com-
patible, or if the repeals expressly effected by the
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later statute are so detailed that failure to include the
earlier provision among them must be regarded as
such an indication”.

The matter was dealt with by our Supreme Court in,
inter alia, the following cases: Themistocles v. Christophi,
6 C.L.R. 121; The Electricity Authority of Cyprus v. Par-
tassides and Others, 20 (II) C.L.R. 34, 36, 37; Hinis v. The
Police, (1963) 1 C.L.R. 14, 25-27; Petrides and Others v.
The Republic, 1964 C.L.R. 413, 424-428; Eraklides v.
The Police, (1971) 2 C.LR. 8, 13-14; Athanassi v. The
Police, (1974) 2 C.L.R. 7, 13-14; Attorney-General v. Pou-
ris and Others, (1979 2 C.L.R. 15; Cyprus Cement Co.
Ltd. v. The Republic, (1983) 3 C.L.R. 709; Vassiliko Ce-
ment Works Ltd. v. The Republic, (1983) 3 C.L.R. 719).

It is a cannon of construction, intended to avoid collision
between statutory provisions, that the revocation or altera-
tion of an existing statutory provision is not allowed
through the construction of a later statutory provision when
the provisions concerned are capable of proper operation
without it. In Kurner v. Phillips, [1891] 2 Q.B. 267, at pp.
271-272 Smith JI. said:-

“Now a repeal by implication is only effected when
the provisions of a later enactment are so incosistent
with or repugnant to the provisions of an earlier one,
that the two cannot stand together, in which case the
maxim. ‘Leges posteriores contrarias abrogant’ ap-
plies. Unless two Acts are so plainly repugnant to
each other, that effect cannot be given to both at the
same time, a repeal will not be implied, and special
Acts are not repealed by general Acts unless there
is some express reference to the previous legislation, or
unless there is a necessary inconsistency in the two Acts
standing together: Thorpe v. Adams, (Law Rep. 6 C.P.
125). Lord Coke, in Gregory's case (6 Rep. 19b)
lays it down, ‘that a later statute in the affirmative
shall not take away a former Act, and eo potior if
the former be particular and the later be general’; and
Lord Hardwicke, in the case of Middleton v. Crofts
(2 Atk. 675) is to the same effect.”

The latest expression of the will of Parliament must al-
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ways prevail. An express repeal of or exemption from an
earlier enactment is not more effectual than if it were
created by implication. The only difference is in ascertain-
ing the fact and extent of the implied exemption or repeal
—(Goodwin v. Phillips, (1908-09) 7 CL.R. 1). The rule
is that leges posteriores priores contrarias abrogant.

To the extent that the continued api)lication of a general
enactment to a particular case is inconsistent with special -

.provision subsequently made as respects that case, the

general enactment is overridden by the particular, the ef-
fect of the special provision being to exempt the case in
question from the operation of the general enactment or,
in other words, to repeal the general enactment in relation
to that case,

It is quite possible for a later enactment not to repeal
completely, as a whole, an earlier one, but to alter it to a
certain extent only. In Seward v. The Owner of the “Vera
Cruz”, [1884-1885] 10 A.C. 539, at p. 69 it was said that
alteration in any important particulars is pro tanto the same
as a repeal. :

.In Watson v. Winch, [1916] 1 K.B. 688, Lord Reading,
C.J, had this to say at p. 690:- ’

“In this particular case a further point arises. ...
The repealing statute, i.e., the Local Government Act,
1888, has made other provisions for bicycles. It would
be odd that a by-law should exist dealing with bicycles
in streets under a local Act concurrently with another
code possibly inconsistent with it. As by the Local
Government Act, 1888, bicycles are to be dealt
with .as ‘carriages’ under the Highway Acts and pro-
visions enabling local authorities to make by-laws re-
gulating the use of bicycles are repealed, the clear in-
tention of the Act is to substitute the provisions of
the Highway Acts for previously existing by-laws and
to repeal the by-laws, in accordance with the rule that
when a later statute is passed inconsistent with an
carlier the later prevails and the earlier is pro tanto
repealed”.

The notion of partial repeal or modification by implica-
tion has been accepted by our Supreme Court. (See Petri-
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des case; Hinis case; Shourris v. The Republic and Kazan-
tzis v. The Police, 1961 CL.R. 11, at pp. 12-13; Louca
and Another v. The Republic, (1984) 2 C.L.R. 385).

Section 10, as amended by Law No. 21/64, delegated
to the Council of Ministers general power (subsection 1)
to make regulations for the good order, administration and
government of the Force. Subsection 2(f) gave specific
power to the Council of Ministers to make regulations for
promotion. There was no other section enabling the Coun-
cil of Ministers to make regulations.

The House of Representatives, clected by general suff-
rage of the people of the country, to whom the Constitution
gave the exclusive power to legislate on all matters, passed
Law No. 29/66. This Law was enacted about two years
after Law No. 21/64. The promotions under the old Law
were made “in acordance with the provisions contained in
Regulations made under this Law”.

Section 13(3), as amended by Law No. 29/66, provided
that conditions of appointment, enlistment, promotion, serv-
ice and discharge are provided in Regulations made by
the Council of Ministers on the basis of this section and
published in the Official Gazette of the Republic. There is
a proviso that until the issuing of such Regulations, the
Regulations in force at the time of the coming into opera-
tion of the Law will continue to be applied.

It was submitted by counsel for the respondents that any
amendment of the existing Regulations could not be made
under this new power. With respect, s. 28 of the Interpre-
tation Law, Cap. 1, provides that when power is given to
make, issue or approve any public instrument, it shall in-
clude the power of amending, revoking or suspending such
public instrument. The extent of the power to make Regu-
lations included power to amend the existing Regulations.

Subsection (4) of the new section 13 provides that Re-
gulations issued on the basis of this section, are laid be-
fore the House of Representatives. If after the lapse of 15
days from such laying before the House of Representa-
tives, the House by decision does not amend or revoke the
so laid Regulations in toto or in part, then they are forth-
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with, after the lapse of the said period, published in the
Official Gazette of the Republic and come into operation
from such publication. In case they are amended in general
or in part by the House of Representatives, they are pub-
lished in the Official Gazette of the Republic as amended
by the House and come into operation from the date of
the publication. )

There are two radical differences in the enabling ss. 10

“and 13. Under s. 10 the power of the Council of Ministers

is subject to the advice of the Commander of the Police.
Such advice is not a prerequisite to Regulations made under
8. 13 (4). Under s. 10 Regulations made by the Council of
Ministers require only publication in the Official Gazette
under the general Law—the Interpretation Law, Cap. 1—
but it is not necessary to lay them before the House. The
legislator in the later Law, though it delegated its power
to legislate on the conditions of promotion of the non-Ga-
zetted Officers, it reserved.the power to amend in whole
or in part or revoke such regulations after they are made
by the Council of Ministers. The enabling power was not
any more absolute, provided it was within the bounds of
the Law. They required the ultimate sanction of the House.

Can it be said, by any reasonable interpretation, that
the power under s. 10 with regard to “promotions” and
the new power under s. 13 can co-exist? Is the one not in-
compatible and inconsistent with the other?

The provision of s. 13(3) and (4) relating to the delega-
tion of power to the Council of Ministers for rule-making
is contrary to the provision of s. 10. The two provisions
cannot be reconciled. The one is incompatible and incon-
sistent with the other. It would be absurd to construe the
statute as providing two methods of making regulations for
the same matter—promotion: one with the advice of the
Commander of the Police, without such regulations being
laid before the House of Representatives, and the other
without the necessity of the advice and with the require-
ment of laying them before the House, and left the option
to the Council of Ministers to exercise either of those
powers. The provision about laying before the House is
almost regularly met in the later Laws passed by the
House.
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Having regard to the history of the Law and the words
used in the later enactment, there is no room for any other
construction than that the legislature intended to rcpeal the
rule-making provision with regard to “promotions” given
to the Council of Ministers under s. 10. Therefore, s. 10—
both the general provision and the specific provision there-
of—has to be read as pro tanto repealed by subsections (3)
and (4) of s. 13 as substituted by Law No. 29/66.

The Police (Promotion) Regulations were amended by
Regulations No. 943/66 (Suppl. No. 1iI-10.11.66), 111/72
Suppl. No. II1-9.6.72), 347/80 (Suppl. No. III-12.12.80),
184/83 (Suppl. No. I1I-22.7.83) and 271/83 (Suppl. No.
IT1-29.10.83). The substantial amendment was effected by
the Police (Promotions) (Amendment) Regulations No.
184/83 published on 22.7.83. They repealed and substi-
tuted the material regulations No. 3-9 and regulation No.
10(3) relating to promotions.

Is the non-laying before the House such a non-compliance
as to render them invalid?

This provision is mandatory and should not be disre-
garded by the Courts. This statutory obligation to lay be-
fore Parliament is of the nature of a condition precedent
and failure of the executive to present such legislation be-
fore Parliament makes such subsidiary legislation invalid—
(Basu-Commentary on the Constitution of India, 5th Edi-
tion, Volume 1, pp. 266-267).

In order to make the statutory instrument valid, it s
necessary that all the stages provided by the enabling enact-
ment should be gone through, namely, the making, the laying
before Parliament and the issue and publication. When these
have been done, the Regulations are valid but if there is in
any way no conformity with these statutory requirements or
any of them, they are totally void as made is excess of power
and contrary to Law—(See, also, R. v, Sheer Metalcraft,
Ltd. and Another, [1954] 1 All E.R. 542),

The legislature delegates its power to legislate to the
Executive under certain conditions, and if these conditions
are not complied with, then the power cannot validly be
exercised. The power has to be exercised in the particular
way provided by the enabling Law.
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The Police (Promotions) (Amendment) Regulations No.
184/83 effected radical changes to the Police (Promotion)
Regulations, They created bodies for examination, selec-
tion, and recommendation for the purpose of promotion of
the non-Gazetted Officers and provided the procedure, etc.,
leading to the act of the promotion. These Regulations were
made by the Council of Ministers under s. 10.

Section 10 was repealed by implication in so far as it
related to promotions by the posterior Law No. 29/66
which repealed and substituted s. 13(2) and (3) and made .
specific provision for the issue of Regulations, which shall
be laid before the House of Representatives for the ultimate
control by the legislature before they are issued and pub-
lished. The Regulations, which did not conform to the en-
abling Law in form and in substance and in the way they
were made and issued are void and non-existent. This,
however, does not affect the validity of the basic Regula-
tions pre-existing the invalid amendments.

Promotions in the Police Force to the ranks of Ser-——

geant, Inspector and Chief Inspector made under the in-
valid Regulations are themselves null and void and of no
legal effect. By the sub judice = decision Inspectors were
promoted to Chief Inspectors. Such promotions will be
annulled by this Court.

In view of the aforesaid the sub judice promotions are
hereby declared null and void and of no legal effect.

Let there be no order as to costs.

Sub judice decision annulled.
No order as to cosits.
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