3 CL.R.
1985 June 28

[Loris, 1]

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

SPYROS PLOUSSIOU,
Applicant,
v
THE CENTRAL BANK OF CYPRUS,
Respondent.

{Case No. 562/83).

Central Bank of Cyprus—Qfficers—Appointments of—Gaovernosr
of the Bank acts according to the “advice” (ayvwupodoTn-
oiv=) of the Personnel Committee—Which is a “compulse-
ry” one and binding on him—A separate decision of the

5 Governor not necessary—And signing of the instrument of
appointrment by him quite sufficient—Section 15(3)(a) of
the Central Bank of Cyprus Law, 1963 (Law 48/63)—The
Governor could, in view of the provisions of the said
section 15(3)a), make the appointment and, also, act a5

10 Chairman of the Personnel Committee.

Administrative Law—Administrative acts or decisions—Admi-
nistrative process requiring action on the part of two dis-
tinct organs—Organ responsible for the final decision
should be different and should not participate in the fun-

15 ctioninig of a collective organ expressing an opinion, unless
a Law otherwise provides—In the instant case deviation
from the above principle was permitted by section 15(3)
fa) of the Central Bank of Cyprus Law, 1963 ({Law
48/63).

20  Public Officers—Promotions—Judicial control—Principles  ap-
plicable.

Words and Phrases—Advice—«Ivwpobotnoic».

Administrative Law—Administrative acts or decisions—Rule
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against retrospectivity—Exceptions to the rule—One such
exception the annulment of an administrative act by the
Court for formal reasons—Annulment of promction on
the single ground that it was founded on non existing Re-
gulations—Falls within the above exception—And new
promotion could be made with retrospective effect.

By virtue of the unanimous recommendation of the Per-
sonnel Committee of the Central Bank of Cyprus dated
6.8.81, and the decision of the Governor of the Bank, in
the exercise of his powers under s. 15 of the Central Bank
of Cyprus Law, 1963 (Law 48/63 as amended by Law
10/79) the interested party was promoted to the post of
Assistant Manager of the Central Bank of Cyprus. The
applicant in the present case attacked the aforesaid pro-
motion by means of a recourse; and by virtue of the de-
cision of the Court in the said recourse, delivered on
15.4.83, the promotion as aforesaid was annulled on the
single ground that it “was founded on non existing Regu-
lations” i.e. as founded on the “Central Bank of Cyprus
Employees (Conditions of Service) Regulations 1964”
which were neither approved by the Minister, as provided
by the empowering section (vide s. 13(2}(b) of Law
48/63 as amended by s. 2 of Law 10/79), nor published
in the Official Gazette. Following the decision of 15.4.83
the Board of the respondent Bank made on the récom-
mendation of the Governor thereof and the approval of the
Minister of Finance, new Regulations, “The Centrai Bank
of Cypms Employees {Conditions of Service) Regulations
1983” published in the Official Gazette on 5.8.83 (vide
Supplement No. 3 of Gazette 1879 dated 5.8.83 Not. 189).

After the publication of the new Regulations the Per-
sonnel Committee ie. the “Committee” envisaged by sub-
section 3(a) of Law 10/79 (substituting the relevant sub-
section (3) of section 15 of Law 48/63) was convened on
19.10.83 and *“after comsidering the claims for promotions
of the... candidates serving in the post of Senior Officer
at the time of the promotion annulled by the Court” in-
cluding the applicant and the interested pary, decided to
recommend the interested party for promotion to the
post of Assistant Manager of the Bank as from 6.8.1981.
The Governor of the respondent Bank, who was also the
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3 C.LR. Ploussiou v. Central Bank

Chairman of the Personne! Committee as envisaged by the
provisions of s. 15(3)a) of Law 48/63, as amended by
s. 3 of Law 10/79, decided to act in accordance with the
upanimeous advice of the Personnel Committee and ad-

5 dressed an offer to that effect to the interested party who
accepted the offer as aforesaid and was appointed by the
Governor to the post of Assistant Manager as from
6.8.81.

Hence this recourse.
10 Counsel for the applicant mainly contended:

(1) That the actual decision of the Governor to promote
the interested party was not produced and that the
production of the instrument for promotion was not
sufficient.

15 (2) That the promotion of the interested party was “ab
initio” void as:

(a) The Personnel Committee had no right or power

under regulation 8 to treat the post of Assistant

Manager—a first entry and promotion post—as a

20 promotion post only as (i) it excluded outsiders
from competing for the post.

(ii) 1t purported to amend the Regulations of the
Bank and in particular reg. 7(1) and (2} without
the consent of the Council of Ministers.

25 (b) That, in the alternative to paragraph (a) abovc,
regulation 8 required a separate decision by the
Personnel Committee “prior to the special meeting
at which the recommendation for promotion actually
took place” something which was omitted in the
30 present case.

() The power of the Governor to make the appointment
was incongruous with his participation as Chair-
man of the Personnel Committee, as offending
natural justice; “because no person can be part of

35 the organ which recommends a promotion and
actually take the decision to promote”.

(3) That the respondents in promoting the interested
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party failed in their paramount duty to select the best
“candidate for the post in that they did not take into
account applicant’s alleged striking seniority, merit,
experience and qualifications.

(4) That the interested parly was promoted with retros-
pective effect as from the 6th August, 1981.

Held, (1) that in effecting an appointment the Governor
acts according to the advice (yvwpodétnaw} of the Per-
sonnel Committee (see s, 15(3)(a) of Law 48/63); that
the advice (yvwpodoTnoic) required under s. 15(3)a) is
a ‘“compulsory” ocne, binding on the Governer entrusted
with the final administrative act or decision i.e. the pro-
motion of the interested party although in this particular
instance the nature of the advice (yvwpobotnoic) would
not have a bearing on the outcome of the case in view
of the fact that the decision of the Personnel Committee,
to which the Manager of the Bank was participating as
a Chairman according to the Law, was unanimous; and
that, therefore, the instrument of appeointment signed by
the Governor of the Bank is quite sufficient and a separate
decision by the Governor which would in effect be repeal-
ing the contents of the unanimous decision of the Personnel
Committee would not be expected; accordingly contention
(1) must fail.

(2) That though where the administrative process con-
cerned requires action on the part of two distinct organs,
the organ responsible with the final decision should be
different and should not participate in the functioning of
a collective organ expressing an opinion, unless a Law
otherwise provides, in the present case s.15(3)(a) of the Law
provides that the Governor “....shall act in accordance
with the advice of a Committee established for the purpose
...consisting of himself as Chairman....”; and that, accor-
dingly, contention 2{(c) must fail.

(3) That the personnel Committee did not purport to
amend the Central Bank of Cyprus Employees (Condi-
tions of Service) Regulations, 1983, by promoting the
interested party to the post of Assistant Manager—a first
entry and promotion post; they simply complied with the
provisions of regulation 8, since the interested party was
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a member of the existing personnel possessing “the fixed
by the Conditions and Schemes of Service qualifications
and experience....” as further envisaged by the same regu-
lation; and that as regards the submission that “outsiders
were excluded from competing for the post”, the applicant
was considered as a candidate for promotion and his le-
gitimate interest cannot be extended to the protection of
purported rights of outsiders; accordingly contention 2(a)

and (b) must fail. )

(4) That an Administrative Court will not interfere with
a promotion unless it is established that the persons not
selected had “striking superiority” over those selected;
that in the present case not only the applicant failed to
establish striking superiority over the interested party but
on the contrary it was established that the interested party
had striking superiority over the applicant; accordingly
contention (c) must fail.

(5) That though it is true that as a rule administrative
acts cannot validly be given retrospective effect there are
certain exceptions to the above established principle; that
one of the exceptions to the rule against retrospectivity
is on the annulment of an administrative act by the Couri
for formal reasons; that since by virtue of the decision of
the Court in this case the promotion was annulled on the
single ground “that it was founded on non existing regu-
lations and the trial Judge in that case considered it un-
necessary to dwell on any of the. remaining grounds put
forward in support of the application the case under con-
sideration falls within the exception referred to above; and.
therefore, the promotion was validly made with retrospective
effect; accordingly contention (4) must, also, fail.

Application dismissed.

Cases referred to:

Ploussionw v. Central Bank of Cyprus (1983) 3 C.L.R. 398:

Bagdades v. Ploussiou and the Central Bank (1984) 1
C.L.R. 155¢6;

Decision 2517/1967 of the Greek Council of State;
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pp. 712, 713,

Mytidou v. CY.T.A. (1982} 3 CL.R. 555;
Evripides v. E.A.C. (1982) 3 CL.R. 850;
Michanicos v. Republic {1976) 3 C.LR. 237:
Michaelides v. Republic (1976) 3 CL.R. 115';
Christow v. Republic (1977) 3 CLR. 1;
Duncan v. Republic (1977) 3 CL.R. 133;
HjiSavva v. Republic (1982) 3 CLR. 76;
Morsis v. Republic (1965) 3 C.LR. 1;
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HjiGeorghiou v. Republic (1968) 3 C.LR. 326;
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Recourse.

Recourse against the decision of the respondent to pro-
mote the interested party to the post of Assistant Manager
of the Central Bank of Cyprus in preference and instead of
the applicant.

L. N. Clerides, for the applicant,

R. Gavrielides, Senior Counsel of the Republic, for
the respondent.

Cur. adv. vult.

Loris J. read the following judgment. The applicant im-
pugns, by means of the present recourse the promotion
of the interested party to the post of Assistant Manager of
the Central Bank of Cyprus, effected by the Governor of
the Bank in the exercise of his functions, on 24.10.83. (Vide
“A” attached to the opposition of the interested party),
acting in accordance with the unanimous decision of the
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Personnel Committee dated 19.10.83 (attached to the op-
position of the respondent).

The short history of the present proceedings is as fol-
lows:

1. By virtue of the unanimous recommendation of the
Personnel Committee of the Central Bank of Cyprus dated
6.8.81, and the decision of the Governor of the Bank, in

.the exercise of his powers under s. 15 of the Central Bank

of Cyprus Law 1963 (Law 48/63 as amended by Law
10/79) the interested party in the present case namely Ky-
riacos Bagdades was promoted to the post of Assistant
Manager of the Central Bank of Cyprus.

2. The applicant in the present case attacked the afore-
said promotion by means of application No. 425/81.

3. By virtue of the decision of the Court in the said
application, delivered on 15.4.83, the promotion as afore-
said was annulled on the single ground that it “was founded
on non existing Regulations” ie. as founded on “Central
Bank of Cyprus Employees (Conditions of Service) Regula-
tions 1964” which were neither approved by the Minister,
as provided by the empowering section (vide 5. 13(2)b) of
Law 48/63 as amended by s. 2 of Law 10/79), nor pu-
blished in the Official Gazette. (Vide Ploussiou v. The
Central Bank of Cyprus (1983) 3 C.L.R. 39%).

In order to complete the picture, it may as well be added
here, that the interested party filed an appeal against the
decision of 15.4.83 (R.A. No. 315), which was adjourned
sine die pending the final outcoume of the present case,
after a ruling of the Full Bench to the efiect that the
interested party could file the appeal in question (vide
Bagdades v. Ploussion and the Central Bank (1984} 3
C.LR. 1556).

4. Following the decision of 15.4.83 in case No. 425/
81, as above, the Board of the respondent Bank made on
the recommendation of the Governor thereof and the
approval of the Minister of Finance, new Regulations, “The
Central Bank of Cyprus Employees (Conditions of Service)
Regulations 1983” published in the Official Gazette on
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5.8.83. (Vide Supplement No. 3 of Gazette 1879 dated
5.8.83 Not. 189).

5. After the publication of the new Regulations the
Personnel Committee ie. the “Committee” envisaged by
subsection 3(a) of Law 10/79 (substituting the relevant
subsection (3) of section 15 of Law 48/63) was convened
on 19.10.83 and “after considering the claims for promo-
tion of the... candidates serving in the post of Senior Officer
at the time of the promotion annulled by the Court” in-
cluding the applicant and the interested party, decided to
recommend the interested party for promotion to the post
of Assistant Manager of the Bank as from 6.8.1981. (Vide
minutes of the meeting of the Personnel Committee held
on 19.10.83 attached to the opposition of the respondent).

6. The Governor of the respondent Bank, who is also
the Chairman of the Personnel Committee as envisaged by
the provisions of s. 15(3) (a) of Law 48/63, as amended by
s. 3 of Law 10/79, decided obviously to act in accordance
with the unanimous advice of the Personnel Committee and
addressed an offer to that effect to the interested party
(vide “B” attached to the opposition of the interested

party).

7. The interested party having accepted the offer as
aforesaid, was appointed by the Governor to the post of
Assistant Manager as from 6.8.1981 (vide instrument of
appointment dated 24.10.83 marked “A” attached to the
opposition filed by the interested party.)

The applicant who was informed of the aforesaid pro-
motion on 27.10.1983 filed the present recourse praying
for a declaration to the effect that the promotion in qu-
estion be declared void and of no effect whatever.:

The grounds of Law on which the applicant relies are
set out in his application as follows:

“l. The promotion of the interested party in pre-
ference and instead of the applicant was made by
respondents in circumstances amounting to an abuse
of power in that, in promoting the interested party
the respondents failed in their paramount duty to se-
lect the best candidate for the post taking into account
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the applicant’s striking seniority, merit, eXperience
and qualifications, and have been influenced by a
previous decision taken by them on the 6.8.1981
which has been annulled by the Supreme Court.

2. Respondent had no right to promote the inte-
rested party retrospectively.”

The respondent Bank as well as the interested party
filed separate oppositions supporting the promotion in qu-
estion.

Subsequently applicant, respondent, as well as the in-
terested party submitted written addresses pursuant to re-
levant directions of this Court.

Learned counsel for the applicant raised in his written
address several “preliminary objections”, as he puts it, which
are grouped under two heads as follows:

1. The actual decision of the Governor to promote the
interested party was not produced; the production of the
instrument for promotion was not sufficient—it was sub-
mitted.

2. The promotion of the interested party is “ab initio”
void as:

(a) The Personnel Committee had no right or power
under Regulation 8 to treat the post of Assistant Ma-
nager—a first entry and promotion Post—as a pro-
motion post only, as

(i) it excluded outsiders from competing for the post.

(i) it purported to amend the Regulations of the
Bank and in particular Reg. 7(1) and (2) without
the consent of the Council of Ministers.

(b) In the alternative to paragraph (a) above, Regula-
tion 8—it was submitted—requires a separate decision
by the Personnel Committee “prior to the special
meeting at which the recommendation for promotion
actually took place” something which was omitted in
the present case.

{c) The power of the Governor to make the appointment
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was incongruous with his participation as Chairman
of the Personnel Committee, as offending natural
justice; “because no person can be part of the organ
which recommends a promotion and actually take
the decision to promote”—it was maintained.

In order to examine the legal issues set out above, it
is necessary to consider the relevant functions of the Go-
vernor of the Bank as well as those of the Personnel Com-
mittee, as they emerge from the rclevant legislation (Law
48/63 as amended by Law 10/79) and the Regulations
made thereunder; Sub-section (2} of s. 15 of Law 48/63
and sub-section (3) of the same section—as set out in s.3
of Law 10/79 read as follows:

«15. (2) "Aveu énnpecopold TAC yEVIKOTNTOC TOU
edagiou (1), 6 Awikntic Siopiler BETel eic DioBeoipod-
TnTa, i dnoAder dGnavrac Touc dhiwparolyouc f Unah-
AjAou ThRc Tpanédne nAfv ékeivwv O odc yivetar ei-
ik npodvoia &v 1O napévtt Noépw, Tnpouptvav TV
£kQoTOTE £v ioXUl vopwy Kai cuppwvwc npdéc Kavovi-
guouc yevopsvouc duvduer tol napdvroc Nopou dvo-
QopiKie npoc vouc abwwparolyouc kai  unaAAfdouc
tic Tpanédnc.

(3) (o) 'O AoxkntAc £&v TR EvaokAoer oiasdinoTte
TV GpuodioTATwy autou duvapel Tol £dagiou (2)
EVEPYET OUPPMVWS npdc yvwpodotnaiv 'Emitponiic
Eni TouTw ouviotwpévne {&v Toic EgefRc &v TR
napovt £dagiw dvagepoptvne e ‘R EmTpond’)
KQi guykepévne £k ToU idiou we Mpoedpou, Tol U-
nodioikrjtod, tol ‘YnoupyikoU 'EmTpénou kai 800
£répwv npoownwy £ni TouTw SiopifogeEvwy,  0nod
Tol0 ZupBouhiou 514 Bnreiav dUo érdiv, EKTOC Sav
nauvBnol nponyoupévawe UNG TOD  AoiknTol.

English translation;

“15. (2) Without prejudice to the generality of sub-
section (1) the Governor shall, subject to any Law in
force for the time being and in accordance with re-
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gulations relating to the officers and employees of
the Bank made under this Law, appoint, suspend or
dismiss any officer or employee of the Bank other
than officers or employees in respect of whom other
provision is made in this Law.

(3) (@) The Govemnor in carrying out any of his
functions under subsection (2) shall act in ac-
cordance with the advice of a Committee esta-
bished for the purpose (hereinafter in the present
subsection referred to as “the Committee™) and
consisting of himself as Chairman, the Deputy
Governor, the Minister’'s Representative and two
other persons nominated for the purpose by the
Board, to hold office for two years, unless earlier
removed by the Governor.

(b)
€y .. .. .. ...

Regulation 8 of “The Central Bank of Cyprus Em-
ployees (Conditions of Service) Regulations 1983” pu-
blished in the Official Gazette on 5.8.1983, reads as follows:

«8. "Anaom @ kevai 8éosic nAnpouvrar kaf ov TRo-
nov nBeAev anogaociosr o AiknTAc, EVEPYWV CGUPPW-
vwe npoc yvwpoddtnowy  tne Emirponic  Tpoogwnikou.
Kara v nArfpwaoiv kevawv Béoewv nporepaidtne dibe-
TOl £1C HEAOC TOU UPIOTAPEVOU npoownikod, £¢’ OGoov
TO TOIOUTO MEAGC kéxTnTan To und Twvy Opwv kai
Zxediwv Ynnpegioc kaBopildpeva npoodvra ko nei-
pav, exTHC £6v n SiapBpwoic e  unnpegiac  dAwe
anavty npoc TO cupgépov TG Tpangdnae.

English translation:

“8. All vacant posts are being filled in the manner
to be decided by the Governor, acting in accordance
with the advice of the Personnel Committee. During
the filling of vacant posts priority shall be given to
a member of the existing personnel, provided that
such a member possesses the fixed by the Conditions
and Schemes of Service qualifications and experience,
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unless the articulation of the service otherwise requires
for the benefit of the Bank.”

So the Governor of the Bank who is the “Chief execu-
tove officer of the Bank™ (s. 15 (1) of Law 48/63) shall
appoint any... officer or employee of the Bank... (s. 15(2) of
Law 48/63) acting in accordance with the advice of the
Personnel Committee consisting of himself and the other
members set out 1n subsection 3(a) of s. 15 as set out in
5. 3 of Law 10/79.

From the wording of the Law it is unequivocal that
the Governor of the Bank is the highest administrative or-
gan entrusted with the appointment of any officer or em-
ployee of the Bank (other than officers or employees in
respect of whom other provision is made in the Law—
which is not the present case).

In effecting such an appointment the Governor acts
«QUHQWVWE npoc yvwpodotnowv (tne) Emtpornne (Mpoow-
nikou) » according to the Greek text of subsection 3{a) of s.
15 of the Law as set out in s. 3 of Law 10/79. The nature
of «yvwpodortnoic» will regulate the nature of the organ
termed “the Committee” i.e. the Personnel Committee. Ac-
cording to Stassinopoulos “The Law of Administrative
Acts 1951 ed. pp. 123 and 223-224) «yvwpodOTAOEIC
may be grouped under three heads as follows:

1. «'AnhR yvwpodoTnoic»: a mere opinion or advice
which need not be followed by the Administrative Or-
gan entrusted with the task of issuing the executory
administrative act; but in case such opinion or advice
is not followed by the Administrative Organ concerned,
the organ in question has to give his reasons for not
following it.

2. «ZOppwvoc yvwpoddTtnoic»:this opinion or advice
has to be followed by the Administrative organ en-
trusted with the implementation of the administrative
act in question, unless the organ decides to abstain
from taking any act or decision.

3. «YnoxpewTtikn yvwpodotnoic»: if the Law provides
for such a complsory advice then substantianlly the
opinion of the collective organ binds the administra-

1268

10

15

20

30

35



15

20

25

30

35

3 C.L.R Ploussiou v. Central Bank Loris J.

tive organ entrusted with the final act or decision. In
such a case we have the “composite administrative

act.,”

«H andgacic cubhoyikou opydvou eivar npatic -
noxpeodoa TOV Unoupydv eic évépysiav fAtor  EkTeAe-
oty. 'H 6An 60ev Siodikacia dnorehei olvBeTov Bioikn-
TikAv npafive. (ids Z.E. 1934/56).

(“The decision of a collective organ is an act com-
pelling the Minister to act i.e. executory. Therefore
the whole procedure constitutes a composite admini-
strative act”).

Having given my best consideration to the provisions of
section 15(3)(a) as re-enacted by s. 3 of Law 10/79, 1
am inclined to classify the «yvwpoddétnoic» required under
the aforesaid section as a “compulsory” one, binding on
the Governor entrusted with the final administrative act or
decision i.e. the promotion of the interested party, although
in this particular instance the nature of «yvwpodornoic»
would not have a bearing on the outcome of the case in
view of the fact that the decision of the Personnel Com-
mittee, to which the Manager of the Bank was participat-
ing as a Chairman according to the Law, was unanimous.

In view of the above, I hold the view that the instru-
ment of appointment dated 24.10.1983 signed by the Gov-
ernor of the Bank (marked “A” attached to the opposition
filed by the interested party) is quite sufficient and T would
not expect a separate decision by the Governor which
would in effect be repeating the contents of the unanimous
decision of the Personnel Committee (attached to the op-
position of the respondent).

For the above reasons submission under No. 1 above
cannot be sustained.

In connection with the powers of the Governor of the
Bank it was also submitted by learned Counsel for appli-
cant (vide No.2(c) above that the power of the Governor to
make the appointment was incongruous with his participa-
tion as Chairman of the Personnel Committee.

It is correct that on principle, where the administrative
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process concerned requires action on the part of two dis-
tinct organs, the organ responsible with the final decision
should be different and should not participate in the fun-
ctioning of a collective organ expressing an opinion, unless
a Law otherwise provides (vide decision 2517/1967 of
the Greek Council of State—Savoulla and others v. The
Republic (1973) 3 C.L.R. 706 at pages 712, 713—Anii-
goni Mytidou v. CY.T.A. (1982) 3 C.L.R. 555—Stavros
Evripides v. E.A.C. (1982) 3 CL.R. 850). In the present
case s. 15(3)(a) of the Law provides that the Governor
“..shall act in accordance with the advice of a Committee
established for the purpose... consisting of himself as Chair-
man....”

The submission, therefore, of the applicant under 2(c)
above cannot be sustained either.

Concluding with “preliminary objections” 1 shall deal
with the remaining points under 2(a) and (b) together:

The personnel Committee did not purport to amend the
Central Bank of Cyprus Employees (Conditions of Service)
Regulations 1983, by promoting the interested party to
the post of Assistant Manager—a first entry and promotion
post; they simply complied with the provisions of regula-
tion 8, set out verbatim earlier on in the present judgment,
which provides expressly that “During the filling of vacant
posts priority shall be given to a member of the existing
personnel....” and it is abundantly clear from the docu-
ments before me that the interested party was a member of
the existing personnel possessing “the fixed by the Condi-
tions and Schemes of Service qualifications and experi-
ence....”, as further envisaged by the same regulation.

As regards the submission that “outsiders were excluded
from competing for the post” suffice it to say that the ap-
plicant was considered as a candidate for promotion and
his legitimate interest cannot be extended to the protection
of purported rights of outsiders.

Having dealt with the preliminary issues raised by
learned counsel for applicant in his written address I
shall now proceed to examine the substance of the recourse.

The complaints of the applicant in the present recourse
were based on two grounds of Law:
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The first ground is set out under the broad heading of
abuse of power.

The second ground refers to the retrospectivity of the
promotion.

Ground I— It is maintained by the applicant that the
respondents in promoting the interested party failed in
their paramount duty to select the best candidate for the
post in that they did not take into account applicant’s al-
leged striking seniority, merit, experience and qualifications.
It is further alleged that the respondents have been in-
fluenced by a previous decision taken by them on 6.8.1981
which was annulled by the Court.

I have gone carefully through the minutes of the meet-
ing of the Personnel Committee in which Govemnor was par-
ticipating as Chairman, held on 19.10.1983. It must be
stated at the outset that I could not trace anywhere a scin-
tilla of evidence to the effect that the Committee was in-
fluenced by the previous decision of the 6.8.1981; the only
thing that is mentioned in the minutes about the old deci-
sion is simple reference, in the preamble thereof, to case
No. 425/81, as the reason for the creation of the vacant
post of Assistant Manager of the Bank.

The Committee after directing its mind to the relevant
Regulation in connection with promotions (which is regu-
lation 11) proceeded to examine the merit, qualifications
and experience of the candidates. Inspite of the fact that
regulation 11 does not speak about “seniority” the Com-
mettee directed their minds to seniority as well. The fol-
lowing are stated verbatim in para. 1.9 of the minutes:

“1.9 In reaching their decision the Committee had
decided that the claims on both merit and qualifications
of the candidate recommended for promotion were
so strong that they could not be outweighed by any
claims that candidates 1 and 2 (applicant) might have
on grounds of seniority in their previous grades/posts
in the service of the Bank.”

Careful examination of the decision of the Committee
as wel] as of all other documents in this file indicates that
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the decision of the respondent was reasonably open to
them.

And it must not be forgotten that an Administrative
Court will not interfere with a promotion unless it is esta-
blished that the persons not selected had “striking super-
iority” over those selected (Michanicos and Another v.
Republic (1976) 3 C.L.R, 237 Michaelides v. The Republic
(1976) 3 C.L.R. 115, Christou v. Republic (1977) 3 CL.R.
11, Duncan v. Republic (1977) 3 C.L.R. 153, HjiSavva v.
Republic (1982) 3 C.L.R. 76).

In the present case not only the applicant failed to esta-
blish striking superiority over the interested party but on
the contrary it was established that the interested party
had striking superiority over the applicant. In this con-
nection the decision of the Committee (paragraph 1.6)
reads as follows:

“The Committee examined the candidates’ merit as
portrayed in their annual confidential reports and una-
nimously agreed that candidate No. 3 (the interested
party) was by far better than the other two candidates:
candidate No. 3 was generally graded as ‘exceptionally
effective’ in the most recent years reviewed. On the
other hand the annual confidential reports of the other
two candidates not only gave them a lower overall rat-
ing on their performance but also revealed that they
lacked in some of the qualities and abilities required
for the post in question.”

Ground 2 — The interested party in the present case
was promoted with retrospective effect; as from the 6th
August, 1981.

Learned Counsel for applicant attacks the retrospectivity
of the promotion as follows in paragraph 4 of his written
address:

“The Committee’s recommendation for the promotion
of the interested party retrospectively ie. as from
6.8.1981, is against all accepted principles of admini-
strative Law.”

It is true that as a rule administrative acts cannot validly
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be given retrospective effect; but it is also correct to men-
tion that there are certain exceptions to the above esta-
blished principle. (Vide Stassinopoulos on the Law of Ad-
ministrative Acts 1951 p. 370 Kyriakopoullos on Greck Ad-
ministrative Law, 4th edition, Vol. 2 p. 400—Conclusions
from the Jurisprudence of the Greek Council of State 1929-
1959 at p. 197-—vide also Morsis v. The Republic (1965)
3 CL.R. 1, Georghiades v. Republic (1966) 3 CL.R. 133,
HiGregoriou v. The Republic (1968) 3 C.L.R. 326, Afxen-
tiou v. P.S.C. (1973} 3 C.L.R. 309, Panayides v. Republic
(1973) 3 CLR. 378 (F.B) ).

One of the exceptions to the Rule against retrospestivity,
appearing in the Conclusions from the Jurisprudence of the
Greek Council of State 1929-1959 at p. 197 under para-
graph (y) reads as follows:

“On the annulment of an administrative act by the
Council of State for formal reasons, for example for
lack or insufficiency of reasoning or for defective con-
stitution of a collective organ, the results of the new
act since it relates to the same subject-matter as the
annulled one and once it is decided within reasonable
time from the original one and on the basis of the
same facts and Law, it can relate back to the time of
the original act (vide decisions 551, 1691/1952. 543,
1016/54)...”

As already stated at the beginning this judgment the
interested party was promoted to the post of Assistant Ma-
nager of the Central Bank of Cyprus on 6.8.1981; the
aforesaid decision was impugned by the applicant in the
present case by virtue of case No. 425/81; and by virtue of
the decision of the Court in that case the promotion was
annulled on the single ground “that it was founded on non
existing regulations”; the learned trial Judge in that case
went on to say “I consider it unnecessary to dwell on any
of the remaining grounds put forward in support of the
application, in view of the decision reached” (vide Plous-
siou v. The Central Bank of Cyprus (1983) 3 C.L.R. 398
at p. 409).

I hold the view that the case under consideration falls
within the exception referred to above, therefore the pro-
motion was validly made with retrospective effect.
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In the result the present recourse fails and is accordingly
dismissed; in the circumstances I have decided to make no
order as to costs.

Recourse dismissed.
No order as to costs.
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