(1985)

1985 June 21
(L. Lozou, 1.)

IN THE MATTER OF ARTICLE 146
OF THE CONSTITUTION

I0ANNIS SIEKKERIS,

Applicant,

V.

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF FOREIGN AFFAIRS AND
THE MINISTER OF FINANCE,

Respondents.

{Case No. 22/81).

Administrative Law—Administrative acts or decisions—Execu-
tory act-——Confirmatory act—Rejection of application for
educational grant for the school-year 1979/1980—Appli-
cation repeated and rejected in respect of the school-year
1980/1981——Latter rejection a confirmatory decision of 5
the decision of the previous school-year—And cannot be
made the subject of a recourse—Paragraph 8 of the scheme
for educational grant made under regulation 15 of the
Foreign Service of the Republic (Special Provisions) Regu-
lations 1968 to 1975 not meant to apply in case of a re- 10
fusal thus making a negative decision for the following or
any subsequent year executory,

On the 22nd October, 1979 the applicant applied to
the respondents for the grant to him of educational allow-
ance, under a scheme in force, with repard to the school- 15
year 1979/1980 in respect of his son who was enrolled
at the Jumior school, Nicosia. His application was refused
and applicant was informed accordingly by letter dated
the 28th June, 1980, On the 3rd September, 1980, the
applicant submitted a similar application with regard to 20
the school-year 1980/1981; and on the 1st November,
1980 the respondents informed applicant that they saw no
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reason 1o change their decision of the 28th June, 1980.
Hence this recourse.

Counsel for the respondents submitted that the recourse
was out of time; and argued that the decision challenged
was confirmatory of the decision of the 28th June, 1980
with regard to the school-year 1979/1980.

Counsel for the applicant, on the other hand, submitted
that there were two separate and distinct decisions and
that the second decision which was challenged by the
recourse was a new executory act the same as the first
and this in view of the provisions of para. 8* of the
scheme by virtue of which the applicant had to apply for
the approval of the Minister in each year.

Held, that paragraph 8 of the scheme was meant to
apply in case the initial application is approved and it was
aimed to ensure that such approval will relate to only one
year; that it was not meant to apply in case of a refusal
thus making a negative decision for the following or any
subsequent year executory; and that, therefore, the deci-
sion challenged by this recourse is confirmatory of the
decision of the previous school-year; and that, accordingly,
it is not an executory act or decision which could be
challenged by a recourse.

Application dismissed.
Recourse.

Recourse against the refusal of the respondents to grant
applicant an educational allowance for his son.

P. loannides for T. Papadopoullos, for the applicant.
M. Photiou, for the respondents.
Cur. adv. vult.

L. Loizou J. read the following judgment. The apphi-
cant by this recourse challenges the decision of the res-

* Paragraph 8 of the scheme provides as follows:
«8. The approval of the Ministar of Foreign Affairs, which is
necessary for each case, that is for every child and for each schoot
year or part thereof, does not constitute a precedent and may be
revised at any time».
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pondents, the Ministers of Foreign Affairs and Finance,
by which his application for educational allowance for his
son was not approved.

At the relevant time the applicant was a Commerce and
Industry Assistant, 2nd Grade, and on the 1st July, 1974,
he was transferred to London where he served as a Com-
mercial Attaché, 2nd Grade, with the Cyprus High Com-
mission until the 21st July, 1979, when he was transferred
back to the Ministry of Commerce and Industry.

His son was born on the 2nd May, 1971, and soc when
the applicant together with his family moved to London
the child was just over three years old and when they re-
turned to Cyprus just over eight years old. Tt is not in dis-
pute that whilst the family were residing in London the
child attended for the first two years a nursery school and
for the other three years a jumior school and that at both
schools the teaching language was English.

When the family returned to Cyprus the applicant en-
rolled his son at the Junior School, Nicosia, as from the
Ist September, 1979. On the 22nd October, 1979, he sub-
mitted an application to the Ministry of Foreign Affairs
through the Director-General of the Ministry of Com-
merce and Industry for educational allowance under a
scheme in force to which I shall refer presently. The ap-
plication was considered and on the 28th June, 198Q. the
applicant was informed through the Director-General of
his Ministry that the circumstances of his case were such
that the Minister of Foreign Affairs was unable to approve
his application.

By a letter dated 16th July, 1980, the applicant pro-
tested against the above decision, he maintained that he
- was entitled to educational allowance and requested that
his application be re-examined. Finally, on the 9th Sep-
tember, 1980, he was informed that there was nothing to
add to the previous letter to him rejecting his application.

All the above was with regard to the school-year 1979/
1980,

On the 3rd September, 1980, the applicant submitted a
similar application with regard to the school-year 1980/
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1981. As it appears from the file of the Ministry of Fo-
reign Affairs (exhibit 3), on the 15th October, 1980, the
Director-General of the Ministry of Commerce and Indu-
stry wrote a letter to the Director-General of the Ministry
of Foreign Affairs with copy to the Director-General of
the Ministry of Finance informing him that the Ministry of
Cominerce and Industry found applicant’s application justi-
fied and recommending the grant of the allowance. On the
1st November, 1980, the Director-General of the Ministry
of Foreign Affairs informed the Director-General of the Mi-
nistry of Commerce and Industry that his Ministry saw
no reason to change its decision communicated to the ap-
plicant by the letter of the 28th June, 1980, because such
decision was taken after a careful study of the whole casc
both by the Ministry and by the Ministers of Foreign Af-
fairs and Finance.

It is this second decision, with regard to the school-year
1980/1981, which is challenged by this recourse.

The scheme for educational grant to members of the
Foreign Service now in force was made under regulation
15 of the Foreign Service of the Republic (Special Provi-
sions) Regulations 1968 to 1975 and was approved by
the Council of Ministers by its decision No. 14.271 (ex-
hibit 2) on the 11th September, 1975. By paragraph (c)
of the decision the Council decided that the scheme would
apply also to officers who were not members of the Fo-
reign Service but who were posted for service with diplo-
matic missions of the Republic abroad.

The scheme in question is exhibit | in these proceedings
and the relevant, for the purposes of this recourse, para-
graphs of the scheme are paragraphs 2, 3 and 8 which
read as follows:

=2, Tnpoupévev Tv dataEewv 100 nopdvroc oxediou,
exnaideunikdv  £nidopa nAnpaverar  gic  OndAAnAov
S0 réxkvov alrol Td onoiov -

{1) Eyypagerar kai @oiTd eic oxoAqv Eykpivopévnv
und 100 Ynoupyou 'EEwTtepikdv, eic ékaornv ne-
pinTwoiv &k TV npoTépwv, Kai

{2} kard v kaBwpiouévny Apepounviav évdaplewc
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TV TOKTIKDY pabnudtwv TRc oxoAfc eival AAikiac
népav Twv nivre AAN ouxi népov Tv dekasvveEa
ETWV.

Nogitar 671 £€av kotd TRv pnbeioav  RAuepopnviav 16
Tékvov ToO UnaAAfAou Bév Ba £€xn cupnAnpwoer rfAiki-
av névre €Tdv, dvoloyov Enidopa nhnpuverar and ric
Enopévne THC UNO TOU TEKVOU  OCUHNANPWOEWC  TOD
négnTou €touc TAC AAIKIQe aUToU.

3. 'YnaAhnhoc unnpeTv v Konpw Sikaioltal €xnai-
SeutikoU £nibdparoc B Tékvov atitol TO dnotov gy-
ypageTal kol @oitd eic iBwTikhy oxoAfy &v Konpw,
pévov £av €xn werateBq éx tol £Ewrepikol  Kai

(1) watd TAv duéowe npd TAC TowoTRG peTaBége-
we Tou axoAlkiv nepiodov TO TEkvov autol £@oi-
Ta eic éykpifeioav (nd Tob Ynoupyoli ‘EERwrept-
KOV iBwTikAv oxoAiv év Konpw A eic dnpogiav
fi iDwnkAvy oxodiv év To £EwTEpikw. kai

(2) o 'Ynoupyoc 'EEwrepik@v ikgvonomen 6m T
TololiTtov Tékvov Oév givar eic BEaiv xai/f BEv BO-
varal, Adyw Thc wc gic TAY nap. 3(1) dvwrépw
nponyoupévne éknaidelcewe 1 yvAwoonc &idayfc
aurold, va £yypagR koi gormAan eic dnpogiav oyo-
Afv év Kinpw.

8. 'H éykpioic Tol ‘Ynoupyol 'EEwrepikav, Amic eivar
avaykaig B £k&ornv ngpintwov  ATol & €kagrtov
Tékvov Kai 01 €xkaoTov oxoAilkdv Eroc A pépoc Tou-
Tou B&v dnotehsl nponyolpevov, duvatar &¢ va a-
vaBewpndii xa® oiovbrnorte xpovovs.

(“2. Subject to the provisions of the present scheme,
educational allowance is paid to an officer for a
child of his who-

(1) is enrolled and attends a school approved by
the Minister of Foreign Affairs in each particular
case, in advance, and

(2) on the date fixed for the commencement of re-
gular lessons of the school is of an age of over
five but not over nineteen years.
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Provided that if on the said date the child of the of-
ficer will not have attained the age of five, a propor-
tionate allowance is paid from the date following the
date on which the child attains the age of five.

3. An officer serving in Cyprus is entitled to an edu-
cational allowance for a child of his who is en-
rolled and attends a private school in Cyprus only if
he is transferred from abroad, and

(1) during the school period immediately preceding
such transfer his child was attending a private
school in Cyprus, approved by the Minister of
Foreign Affairs or a public or private school
abroad, and

(2) the Minister of Foreign Affairs is satisfied that
such child is not in a position andfor cannot, be-
cause of his previous education or the language
of his tuition, as in para. 3(1) above, enrol and
attend a public school in Cyprus.

8. The approval of the Minister of Foreign Affairs,
which is necessary for each case, that is for every
child and for each school year or part thereof, does
not constitute a precedent and may be revised at
any time").

I have no doubt and, in fact, it was conceded, very
rightly in my view, by learned counsel for the respondents
that the scheme was applicable in the case of the applicant
provided that its provisions were otherwise satisfied.

It was argued by learned counsel for the applicant that
the decision challenged is illegal in that it was based on
a misconception of Law in the sense that it was contrary
to the scheme and also that the reasoning—which is the
same reasoning on the basis of which the first application
was rejected—is defective.

Learned counsel for the respondents, on the other hand,
has, inter alia, submitted, in the course of the hearing,
that the recourse is out of time. He also argued that there
was no compliance with paras. 2 and 3 of the scheme in
that the applicant enrolled his child in the Junior School
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without obtaining the approval of the Minister in advance
as provided by sub-para (1) of para. 2 and also without
the Minister having an opportunity to be satisfied that the
child was not in a position and/or could not as a result
of the language problem be enrolled at a public school in
Cyprus as provided by sub-para. (2) or paragraph 3.

I propose to deal with the issue of time limit first.

It was argued by learned counsel for the respondents
that the decision challenged is confirmatory of the decision
of the 28th June, 1980, with regard to the school-year
1979/1980 in that once the application was rejected that
was an end to the matter as under para. 8 he could not
apply again for the school-year 1980/1981 once his ap-
plication for the previous year was refused: and, learned
counsel further added, that the recourse would have been
out of time even if it was taken that the final decision
was that contained in the letter of the 9th September, 1980.

Counsel for the applicant, on the other hand, submitted-

that in the present case there were two separate and dis-
tinct decisions and that the second decision which is
challenged by the recourse was a new executory act the
same as the first and this in view of the provisions of para.
8 by virtue of which the applicant had to apply for the
approval of the Minister in each year.

The answer to this preliminary issue then lies in the
true meaning of para. 8 of the scheme.

Reading this paragraph in the context of the whole sche-
me I have no boubt that the meaning it conveys is that
approval of an application for educational allowance in one
year does not automatically mean approval for the next or
any subsequent year and that an application has to be sub-
mitted by the officer claiming the allowance and approved
by the Minister for each year in which educational allow-
ance is claimed. In other words the paragraph is meant to
apply in case the initial application is approved and it is
aimed to ensure that such approval will relate to only
one year. It is, in my view, equally clear that it was not
meant to apply in case of a refusal thus making a negative
decision for the following or any subsequent year execu-
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tory. Apart from the clear meaning of the paragraph which
does not admit of such a meaning, bearing in mind the
criteria on the basis of which applications of this nature
are considered such a construction would be unreasonable
and would not make any sense,

In the light of the cenclusion that I have reached I must
hold that the decision challenged by this recourse is con-
firmatory of the decision of the previous school-year and .

. that, therefore, it is not an executory act or decision which

could be challenged by a recourse.

Although this disposes of the case I consider it, never-
theless, appropriate to deal, briefly, with the other points
raised and argued by learned counsel.

It is clear from the notes, blues 7 and 10 in the file ex-
hibit 3, on the basis of which the inittal decision was
taken, that the approach of the respondents in considering
this case was not correct in view of the wrong construction
that they have put on the provisions of the scheme and
the decision of the Council of Ministers (exhibit 2). In the
said notes doubts are expressed whether the scheme is ap-
plicable in the case of officers who are not members of
the Foreign Service but are posted for service with diplo-
matic missions of the Republic abroad once they are trans-
ferred back to Cyprus and thus cease to be members of
the diplomatic service. The view is also expressed that the
object and intention of the drafters of the scheme and es-
pecially of paragraph 3 thereof must have been to cover
officers who belong to the Foreign Service and are liable
to transfer at any moment and not to officers in the posi-
tion of the applicant who are very seldom transferred
abroad again. In my view paragraph (¢} of the decision of
the Council of Ministers leaves no room for doubt that
the scheme applies also to officers who are not members of
the Foreign Service but are posted for service with diplo-
matic missions of the Republic abroad as the applicant
was. On the other hand it is also clear that the applicant
did not act in accordance with the provisions of paragraphs
2(1) and 3(2) of the scheme in that he enrolled his son at
Junior School without obtaining first the approval of the
Minister of Foreign Affairs and before the Minister could
be satisfied that the child was not in a position. due to his
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attendance at the schools in England, to attend a public
school in Cyprus. But, having said this, I must add that
it does not appear that the refusal to approve tl.e Initial
application was in view of the non-compliance with the
above paragraphs of the scheme.

In the result, in view of the concluston that 1 have
reached on the preliminary issue, this recourse has to be
dismissed. There will be no order as to costs.

Recourse dismissed.
Neo order as to costs.
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