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MICHAEL NICOLAOQOU PASTELLOPOULOS,
Appellant,
v.
THE REPUBLIC OF CYPRUS,
Respondent.

{Question of Law Reserved No. 220).

Constitutional ~Law—Constitution—Articles 30, 152.1 and
157.2—The provisions of sections 103 and 104 of the
Military Criminal Code and- Procedure Law 40/64 regarding
the constitution and composition of the Military Court are
repugnant to and inconsistent with the provisions of
Articles 30.2, 152.1 and 157.2 but not with the provisions of
Article 30.1 of the Constitution.

Constitutional Law—Constitution—Article 11—A  replica of
article 5 of the European Convention on Human Rights—-
The judgment of the European Court on Human Rights in
the case of Engel and Others (infra), in which the right of
liberty in the context of Military Service was considered,
was cited by the Court with approval.

Constitutional Law—Constitution—Articles 112.2 and 113.2—
The provisions of section 106 of Law 40/64 are neither
repugnant to nor inconsistent with the said Articles.

‘ Constitutional Law—Constitution—Articles 129-132-—The Forces

of the Republic.

Law of Necessity—National Guard, establishment of—War-
ranted by doctrine of necessity—And the establishment
of a Military Court is justified by the need of functioning
of the Army of the Republic and the creation of the
National Guard—But such need as aforesaid does not by
itself support the provisions of ss. 103 and 104 of Law
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40/64—As there is no need to deviate from the
Constitutional provisions relating to the administration
of Justice.

Military Court—Constitution and composition of, ss.103

and 104 of Law 40/64—Repugnant to and inconsistent with
Articles 30.2, 152.1 and 157.2 of the Constitution.

Military Court—IJurisdiction of—S8.138 of Law 40/64—Does

not import in the procedure of the Military Court the
holding of a preliminary inquiry for offences which under
the ordinary law are indictable.

Criminal Procedure Law, Cap. 155, section 148(1)—Question

of Law Reserved—Meaning of “a question of law arising
during trial"—The power under 5.148(1) has to be
sparingly used—Highly desirable that the trial Court
should first express its own opinion on the question of
law raised before it.

Michael Nicolaou Pastellopoulos, serving in the
National Guard, was prosecuted before the Military Court
in Case No. 232 on 15 counts. The offences in the charge-
sheet carry punishment of imprisonment and some of them
life-imprisonment.

Before the accused was arraigned, his counsel raised
three questions of law. As a result the said questions were
reserved, under s. 148(1) of the Criminal Procedure Law,
Cap. 155, for the opinion of the Supreme Court. They are
the following:

(a) Whether the provisions of sections 103 and 104 of the
Military Criminal Code and Procedure Law, 1964 (Law
No. 40 of 1964) relating to the constitution, composition
and functioning of the Military Court are repugnant to
or inconsistent with the provisions of Articles 30.1, 2,
152.1 and 157.1, 2, 3 of the Constitution.

(b) Whether the provisions of section 106 of the Military
Criminal Code and Procedure Law, 1964 (Law No. 40
of 1964) relating to the appointment, function and power
of the Military Prosecutors are repugnant to or incon-
sistent with the provisions of Article 112.2 and 113.2
of the Constitution.
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() Whether the non-holding of a preliminary inquiry in

the present case in which charges of felony are included
renders the whole proceedings invalid by virtue of the
provisions of s. 138 of the Military Criminal Code and
Procedure Law, 1964 (Law No. 40 of 1964), 592
of the Criminal Procedure Law, Cap. 155, and s. 24 of
the Courts of Justice Law, 1960 (Law No. 14 of 1960).

Held, (A) (1) “A question of law arising during trial”
in section 148(1) of the Criminal Procedure Eaw, Cap.
155 means a question arising during the trial at a stage
at which it has to be decided in order to enable the trial
to proceed further in accordance with the law and rules
of practice relating to Criminal Procedure.

(2) The question of law has to be reserved by a Court
exercising criminal jurisdiction. In the present case the
Military Court was established by law. Its existence is
not contested. The constitutionality of its constitution and
composition is presumed until the contrary is declared
by this Court.

(B) As to question under (a) above, Loizou, J. dissenting:

(1) The establishment of the National Guard by the
National Guard Law 20/64 with the object of aiding the
army of the Republic is an exceptional measure warranted
by the doctrine of necessity that is implied in Article 179
of the Constitution and is found expounded in the judg-
ments delivered by he Supreme Court in the case of the
Attorney-General v. Ibrahim (infra). The doctrine of
necessity is mainly based on the maxim “salus populi est
suprema lex” and the exceptional circumstances which
impose a duty to take exceptional measures for the salva-
tion of the country.

(2) It is well settled that measures taken in circum-
stances allegedly justifying resort to the “law of ne-
cessity” are subject to judicial scrutiny and control. The
need for the establishment of a Military Court is justified
by the functioning of the Army of the Republic and the
creation of the National Guard. The Military Court esta-
blished by the Military Criminal Code and Procedure Law
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40/64 Has & very wide compeience to try criminal cases—
offences created by this Law, by the Criminal Law of the
Land and by any other law, committed by members of
the Army. The word “army” is defined by s.2 of the
said law to include “the army of the Republic, the National
Guard and any other military force established by Law™
In some cases the Military Court has jurisdicion on ci-
vilians. The Military Court may impose, depending on the
offence, sentences ranging from fine to incarceration and
even death.

(3) Article 30.1 of the Constitution prohibits the esta-
blishment of judicial committees or exceptional Courts
under any name whatsoever. In accordance with section
102 of Law 40/64 the criminal justice in the army is
administered {a) by a Military Court of first instance and
(b) by the Supreme Court as appellate. The Military Court,
the establishment of which is envisaged in sections 103
and 104* of Law 40/60 is neither a judicial committee
nor an exceptional Court and, therefore, these sections
are neither repugnant to nor inconsistent with the provi-
sions of Article 30.1 of the Constitution,

(4) The term “independent” in Article 30.2** ot the
Constitution refers to the independence of the Court from
the executive and the parties. It includes enjoyment by
the Judge of a certain stability that does not necessarily
imply that it should be stability for life but at least for
a specific period. The Judge should not be subject to
any authority in the performance of his duties. This pro-
vision of the Constitution embodies the English legal
Maxim that “justice must not only be done, it must also
be seen to be done”.

“Impartiality” in this sense does not refer to personal
impartiality of the member of the Court as any Judge in
respect of whom there is a legitimate reason to fear a
lack of impartiality must withdraw. What is at stake s
the confidence which the Courts must inspire in the public
in a democratic society.

* These provisions ara quoted at pp. 181-183 post.

** Articte 30.2 of the Constitution is quoted at p. 183 post,
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In the light of the above the provisions of section 103
and 104 of Law 40/64 are repugnant to and inconsistent
with Article 30.2 of the Constitution.

{5) The judicial power in the Republic is exercised by
the Supreme Court of Justice and such inferior Courts as
may, subject to thc provisions of the Constitution, be pro-
vided by law made thereunder (Article 152.1 of the Con-
stitution). Thc appaointment, promotoin, transfer, termina-
tion of appoiniment, dismissal and disciplinary matters of
judicial officers are exclusively within the competence of
the Supreme Council of Judicature. (Article 157.2 of the
Constitution).

The President of the Military Court is appoinied by
the Council of Ministers. The other two members of the
Court are appointed for each case at hoc by the Com-
mander of the Force. Tts place of sittings is fixed on each
occasion by the Commander of the Force.

The involvement of the Executive Branch of the State
in the appointment cic. of the Military offends agains the
basis of our constitutional structure. The need for the
establishment of a Military Court does not by itself support
the provisions of ss. 103 and 104 of Law 40/64, No
need arises for deviation from the express provisions of
the Constitution on the administration of Justice. The
provisions of ss. 103 and 104 are, therefore, repugnant
to or inconsistent with Articles 152.1 and 157.2 of the
Constitution.

{B) As to question (b) above: Section 106 of Law
40/64 for the appointment and exercise of duty of the
Military Prosecutors is neither repugnant to nor incon-
sistent with the provisions of Articles 112.2 and 113.2 of
the Constitution. Sub-section (3} of section 106 of Law
40/64 provides that the Military Prosecutors in the exer-
cise of their duties are subject to the Attorney-General
of the Republic. Their military rank is only virtute officio.
They are not members of the Army, but members of the
legal service of the Republic.

(C) As to question (c) above: The non-holding of a
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preliminary inquiry does not render invalid the proceedings
in this case. The Military Courf is vested with power to
try all offences at first instance. Section 138 of Law 40/64
cannot be construed as importing in the procedure of the
Military Court the holding of a preliminary inquiry for
offences which under the ordinary law are indictable. The
establishment of the Military Court with the competence
vested in it by Law 40/64 intends to help in the proper
and speedy administration of Justice that is to the benefit
of the accused and is not obnoxious to the liberty of the
citizen, provided that his rights under Articles 12 and 30
of the Constitution are safeguarded.

Opinion as above.

Cases referred to:

The Republic v. Kalli {No. 1), 1961 C.L.R. 266;

The Republic v. Liassis (1973) 2 CL.R. 283;

In re Charalambous and Another (1974) 2 CL.R. 37,
The Republic v. Sampson (1977) 2 CLR. 1;

Police v. Ekdotiki Eteria (1982) 2 C.L.R. 63;

The Attorney-—-General v. Ibrahim and Others, 1964
C.LR. 195;

Christou and Others v. The Republic (1982) 3 C.L.R. 365;

Pitsillides and Another v. The Republic (1983) 2 CLR.
374;

Georghiades v. The Republic (1966) 3 C.L.R. 317;
Papapantelis v. The Republic (1966) 3 C.L.R. 515;
Hji Georghiou v. The Republic (1966) 3 C.L.R. 504;
Georghiades v. The Republic (1966) 3 C.L.R. 252;

Bagdassarian v. The Republic (1968) 3 CL.R. 736;

Poutros v. The Cyprus Telecommunications Authority
(1970) 3 C.LR. 281;
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fosif v. The Cyprus Telecommunications Authority (1970)

3 CLR. 225;
Messariton v. The Cyprus Broadcasting Corporation (1972)
3 C.L.R. 100;
Ploussiou v. The Central Bank of Cyprus (1973) 3
C.L.R. 539;

Theodorides v. Ploussiou (1976) 3 C.L.R. 319;
Aloupas v. National Bank of Greece {(1983) | C.L.R. 55:

Engel ard Others, (European Court on Human Righ:s),
Series A, Judgments and Decisions, Vol. 22;

Delcourt Judgmem (European Court on Human Rights)
Series A, Vol. 11, p. 17;

Le Compte, Van Leuven and De Meyere, Vol 53, Opinion
of Corunission 14.12.79:

Papaphilippou v. The Republic, 1 RS.C.C. 62;

Police and Hondrou and Another, 3 R.S.C.C. 82;

Keramourgia “AIAS” Lid. v. Christoforon (1975) 1
C.LR. 38.

Oueslions. of Law Reserved.

Questions of Law reserved by the Military Court for
the opinion of the Supreme Court under section 148 of
the Criminal Procedure Law, Cap. 155 upon an objection
taken by counsel for the defence before arraignment of
the accused charge with various offences. The questions
of law reserved were: (a) Whether the constitution and com-
position of the Military Court are repugnant to or incon-
sistent with Articles 30.1, 2, 152.1 and 157.1, 2, 3 of the
Constitution, (b) Whether section 106 of Law 40/64 is re-

- pugnant to or inconsistent with articles 112.2 and 113.2 of

the Constitution and (c) Whether the non-holding of a pre-
liminary inquiry in this case in which charges of felony are
included renders the whole proceedings invalid by virtue of
the provisions of section 138 of the said law.

A. Panayiotou, for the appellant.

R. Gavrielides, Senior Counsel of the Republic, for
the respondent.

Cur. adv. vulr.
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TRIANTAFYLLIDES P.: The optnion of the Members of
the Court, except H.H. A. Loizou who will express  his
own opinion, will be delivered by Mr. Justice Stylianides.

StyLiaNIDES J.: The opinion of this Court on the ques-
tions reserved by the Milizary Court are given only in
respect of the case in which they arose.

The Supreme Court, having considered the three ques-
tions of law reserved by the Military Court in the present
case, is of the following opinion -

1. The provisions of Sections 103 and 104 of the Mili-
tary Criminal Code and Procedure Law, 1964 (Law No.
40 of 1964) regarding the constitution and composition of
the Military Court are repugnant to and inconsistent with
the provisions of Articles 30.2, 152.1 and 157.2 of the
Constitution. They are not repugnant to or inconsistent with
the provisions of Article 30.1.

2. Article 106 of the Military Crimina! Code and Pro-
cedure Law, 1964 (Law No. 40 of 1964) for the appoint-
ment and exercise of duty of the Military Prosecutors is
netther repugnant to nor inconsistent with the provisions
of Articles 112.2 and 113.2 of the Constitution.

3. The non-holding of a preliminary inquiry does not
render invalid the proceedings in this case.

The case is remitted to the Military Court for com-
pliance with the above opinion.

Michael Nicolacu Pastellopoulos serving in the National
Guard was prosecuted before the Military Court in Case
No. 232 on 15 counts. The offences in the charge-sheet
carry punishment of 1mpnsonment and some of them life-
imprisonment.

Before the accused was arraigned, counsel for the de-
fence raised three questions of law. The Military Court
heard argument by counsel for the defence and the Mili-
tary Prosecutor on the questions raised. Before delivering
its ruling on the application of the defence, supported by
the prosecution, the three questions of law were reserved,
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under s. 148(1) of the Criminal Procedure Law, Cap. 155,
for the opinion of the Supreme Court. They are the fol-
fowing:-

(a) Kord ndoov a Swatateic twv apbpwv 103 kai 104
Tou ZtpaniwTikol Mowikod Kuwdikoe ko Aikovopiae Népou
N. 40 vou 1964 ai apopwool EIC Ta TNG OCUYKPOTHOEWC,
ouvBigswe kal Asitoupyiac Tou ZTpamwTikold AikaoTnpiou
avriBaivouv f eival aglupwvo! npoc  TAc npovoiac  Twv
GpBpwv 30.1. 2. 1521 kar 157.1. 2, 3 Tou ZuvTayuaToc.

{(8) Katd ndcov o SiavdEegic Tou apbpou 106 Tou ZTpa-
TiwTikol Moivikou Kwdikoc kar Aikovopiac  Nopou N. 40
Tou 1964 a1 apopwoal €IC TG TOU JIOPIOHOU, Twv AELToup-
yiwv ko eEouawv Tou Zvpaniwtikot EioayyeAéwc avmiBai-
vouv f gival aobppwvor npoc Tac npovoiog Twv GpBpwv
112.2 ka1 113.2 tou Zuvrdyuaroc.

(v) Kartd nooov n napdieipic dievepyeiac npoavokpioe-
we eic TV napoloav unoBeoiv eic Tnv onoiav nepthauBa-
vOovTaQl KaTtnyopim a1 onoial ouviotolv KAKoupyRuata Ko-
Giorodv akupov Tnv OAnv Diabikaciav Suvapsr Twv Jiatd-
Eewv Twv apBpwv 138 tou ZrpanwTtikold lMovikod Kddikog
kal Mikovopioc Nopou N. 40 tou 1964, 92 vou nepi [Moivr-
ke Amovopiac Nopou, Keg. 155, kar 24 Tou nepi Aikoorn:
piwv Noépou N. 14 rou 1960.

( (a) Whether the provisions of Sections 103 and 104 of
the Military Criminal Code and Procedure Law, 1964
(Law No. 40 of 1964) relating to the constitution, compo-
sition and functioning of the Military Court are repugnant
to or inconsistent with the provisions of Articles 30.1, 2,
152.1 and 157.1, 2, 3 of the Constitution.

(b) Whether the provisions of Section 106 of the Mili-
tary Criminal Code and Procedure Law, 1964 (Law No.
40 of 1964) relating to the appointment, function and
power of the Military Prosecutors are repugnant to or
inconsistent with the provisions of Articles 112.2 and 113.2
of the Constitution.

(c) Whether the non-holding of a preliminary inquiry
in the present case in which charges of felony are included
renders the whole proceedings invalid by virtue of the
provisions of s. 138 of the Military Criminal Code and
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Procedurée Law, 1964 (Law No, 40 of 1964), 592 of
the Criminal Procedure Law, Cap. 155, and s.24 of the
Courts of Justice Law, 1960 (Law No. 14 of 1960) ).

Section 148(1) of Cap. 155 reads as follows:-

“148. (1) Any Court exercising criminal jurisdic-
tion may, and upon application by the Attorney-
General shall, at any stage of the proceedings, re-
serve a question of law arising during the trial of
any person for the opinion of the Supreme Court”.

“A question of law arising during the trial” means a
question of law arising during the trial at a stage at which
it has to be decided in order to enable the trial to proceed
further in accordance with the law and rules of practice
relating to criminal procedure. It is highly desirable that
in all cases in which a trial Court is faced with the possi-
bility of having to resort to the procedure under Subsection
(1) of Section 148, the trial Court should express its own
opinion on the particular question of law raised before it,
prior to deciding whether or not to actually exercise its
discretionary powers under Subsection (1) of Section 148.
This power has to be sparingly used. What is envisaged
under the said subsection is a situation where a question of
law is, so to speak, obtruding itself upon the trial Court
and demanding an answer straightaway-(The Republic v.
Kalli (No. 1), 1961 CL.R. 266, The Republic v. Liassis,
(1973) 2 C.L.R. 283; In re Charalambous and Another,
(1974) 2 CL.R. 37, 41-42; The Republic v. Sampson,
(1977) 2 C.L.R. 1, at, inter alia, pp. 18 and 81; Police v.
Ekdotiki Eteria, (1982) 2 C.L.R. 63, at pp. 67, 81, 82).

The question of law has to be reserved by a Court exer-
cising criminal jurisdiction. In the present case the Military
Court was established by law. Its existence as a Court is not
contested. The constitutionality of its constitution and com-
position is presumed until the contrary is declared by this
Court.

The questions of law reserved by the Military Court
demand for an answer in order to enable the trial to pro-
ceed further.

Part VIII of the Constitution under the heading “The
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Forces of the Republic” comprises Articles 129-132, both
inclusive. Article 129 reads:-

“1. The Republic shall have an army of two thou-
sand men of whom sixty per centum shall be Greeks
and forty per centum shall be Turks.

2. Compulsory military service shall not be insti-
tuted except by common agreement of the President
and the Vice-President of the Republic”.

After the establishment of the Republic the “army” en-
visaged by the Constitution was set up. That army, in so
far as the Greek members are concerned, still continues to
exist and function and its constitution is governed by the
Army of the Republic {Constitution, Enlistment and Dis-
cipline) Laws, 1961-1975, and the Regulations made there-
under.

The National Guard Law, 1964 (Law 20 of 1964) was
enacted on the 2nd June, 1964, By 5.3 of this Law the
Counci! of Ministers was' empowered to set up a military
force called “The National Guard”. Section 3(1) provides:-

“The Council of Ministers may, when it considers
it expedient because of a threatened invasion or any
activity directed against the independence or the ter-
ritorial integrity of the Republic or threatening the
security of life or property, proceed to the establish-
ment of a force, to be called ‘National Guard® with
the object of aiding the army of the Republic or its
security forces or both in all measures required for
its defence”.

In the preamble we read:-

“Whereas recent events rendered necessary the esta-
blishment of a separate force to assist the regular forces
of the Republic, i.¢. its army and the security forces
of the Republic, in all measures necessary for its
defence”.

The “recent events”, to which reference is made in the
preamble, are matters of common knowledge of which
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this Court can take judicial notice and they are enumerated
in detail in the case of The Attorney-General of the Re-
public v. Mustafa Ibrahim and Others, 1964 C.L.R. 195.
They include:-

(a) That since the 2Isi December, 1663, there was un-
lawful armed oppocsition to the authority of the State
by Turks on an organized basis;

(b) The Republic of Turkey committed acts of aggres-
sion, intervention in the internal affairs of Cyprus by
the threat and use of force against its territorial in-
tegrity and political independence. The air-space of
Cyprus was violated by Turkish military aircraft.

For a decade—from 1964-1974—-ihe insurgence was
going on and this country was living under the threat and
danger of foreign invasion by a neighbouring country. In
1974 Cyprus became the victim of that threatened inva-
sion and ever since a substantial part of the area of the
Republic is under foreign military occupation. The very
existence of the State continues to be under express or
latent danger.

The establishment of the National Guard by Law No. 20
of 1964, with the object of aiding the army of the Republic
for the salvation of the country, is an exceptional measure
warranted by the doctrine of necessity that is implied in
Article 179 of our Constitution and is found expcunded
in the judgments delivered by the Supreme Court in the
classic case on the matter The Attorney-General of the Re-
public v. Mustafa Ibrahim and Others (supra). The doc-
trine of necessity is mainly based on the maxim “salus po-
puli est suprema lex” and the exceptional circumstances
which impose a duty to take exceptional measures for the
salvation of the country{Christou and Others v. The Re-
public, (1982) 3 C.L.R. 365; Pitsillides and Another v.
The Republic, (1983) 2 CL.R. 374).

Triantafyllides, J,. as he then was, in the Ibrahim case
at p. 234 said:-

“I am of the opinion that Article 179 is to be
applied subject to the proposition that where it is
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noi possible for a basic function of the State to be
discharged properly, as provided for in the Constitu-
tion, or where a situation has arisen which cannot be
adequately met under the provisions of the Coustitu-

5 tion then the appropriate organ may take such steps
within the nature of iis compeience as are required
to meet the necessity. In such a case such steps, pro-
vided that they are what is reasonably required in
the circumstances, cannot be deemed as being re-

10 pugnant to or inconsistent with the Constitution, be-
cause to hold otherwise would amount to the absurd
proposition that the Constitution itself ordains the
destruction of the State which it has been destined
to serve”.

15 Josephides, J,. at pp. 264-265 said:-

“In the light of the principles of the law of necessity
as applied in other countries and having regard to
the provisions of the Constitution of the Republic of
Cyprus (including the provisions of Articles 179, 182

20 and 183), I interpret our Constitution to include the
doctrine of necessity in exceptional circumstances,
which is an implied exception to particular provisions
of the Constitution; and this in order to ensure the
very existence of the State. The following prerequi-

25 sites must be satisfied before this doctrine may be-
'come applicable:

(a} an imperative and inevitable necessity or excep-
tional circumstances;

(b) no other remedy to apply;

30 {c) the measure taken must be proportionate to the
necessity; and

(d) it must be of a temporary character limited to
the duration of the exceptional circumstances.

A law thus enacted is subject to the control of this
35 court to decide whether the aforesaid prerequisites
are satisfied, i.e. whether there exists such a necessity
and whether the measures taken were necessary to
meet it”.
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It is well settled that measures taken in circumstances
allegedly justifying resort to the “law of necessity” are
subject to judicial scrutiny and control-{Artorney-General
v. Ibrahim (supra); Georghiades v. The Republic, (1966)
3 C.L.R. 317; Papapantelis v. The Republic, (1966) 3
C.L.R. 515; Hji Georghiou v. The Republic, (1966) 3
C.L.R. 504; Georghiades v. The Republic, (1966) 3 C.L.R.
252; Bagdassarian v. The Republic, (1968) 3 C.L.R. 736;
Poutros v. The Cyprus Telecommunications Authority,
(1970) 3 C.L.R. 281; losif v. The Cyprus Telecommunica-
tions Authority, (1970) 3 CL.R. 225; Messaritou v. The
Cyprus Broadcasting Corporation, (1972) 3 C.L.R. 100;
Ploussiou v. The Central Bank of Cyprus, (1973) 3 CLR.
539: Theodorides v. Ploussiou, (1976) 3 C.L.R. 319;
Christou v. The Republic, (1982) 3 C.L.R. 365; and Alou-
pas v. National Bank of Greece, {1983) 1 CL.R. 55).

Pursuant to the provisions of the National Guard Law,
1964 (Law No. 20 of 1964), a National Guard was set up.

The need for the establishment of a Military Court is
justified by the functioning of the Army of the Republic
and the creation of the National Guard.

Law No. 40 of 1964 provides for the establishment of
a Military Court. It has a very wide competence to try
criminal cases - offences created by this Law, by the Cri-
minal Law of the land and by any other Law when com-
mitted by members of the Army. )

“Army” is defined in s. 2 of the Military Criminal Code
and Procedure Law, 1964 (Law 40 of 1964) to include
“the army of the Republic, the National Guard and any
other military force established by Law”.

The Military Court has jurisdiction over the members
of the Army of the Republic, including the National Guard
and in some cases on civilians. It may impose, depending
on the offence, sentences ranging from fine to incarcera-
tion and even death.

Article 11 of the Constitution provides:-
“l1. Every person has the right to liberty and se-
curity of person.
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2. No person shall be deprived of his liberty save
in the following cases when and as provided by law:-

(a) the detention of a person after conviction by a
competent court;

(b) the arrest or detention of a person for non-com-
pliance with the lawful order of a court;

(c) the arrest or detention of a person effected for
the purpose of bringing him before the compe-
tent legal authority on reasonable suspicion of
having committed an offence or when it is rea-
sonably considered necessary to prevent his
committing an offence or fleeing after having
done so”. ~

This is a replica of Article 5 of the European Convention
on Human Rights.

The right of liberty in the context of military service
was considered by the European Court on Human Rights
in the case of Engel and Others, Series “A”, Judgments
and Decisions, Volume 22.

This Article applies both to servicemen and civilians.

Paragraphs 57, 58 and 59 of the decision in the Engel
case read:-

“57. During the preparation and subsequent con-
clusion of the Convention, the great majority of the
Contracting States possessed defence forces and, in
consequence, a system of military discipline that by
its very nature implied the possibility. of placing on
certain of the rights and freedoms of the members of
these -forces limitations incapable of being imposed
on civilians. The existence of such a system, which
those States have retained since then, does not in
itself run counter to their obligations.

Military discipline, nonetheless, does not fall out-
side the scope of Article 58§ 1. Not only must this
provision be read in the light of Articles 1 and 14
(paragraph 54 above), but the list of deprivations of
liberty set out therein is exhaustive, as is shown by
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the words ‘save in the following cases.” A disciplinary
penalty or measure may in consequence constitute u
breach of Article 5§ 1. The Government, moreover,
acknowledge this.

58. In proclaiming the ‘right to liberty’, paragraph
1 of Article 5 is contemplating individual liberty in
its classic sense, that is to say, the physical liberty of
the person, Its aim is to ensure that no one should
be dispossessed of this liberty in an arbitrary fashion.
As pointed out by the Government and the Commis-
sion, it does not concern mere restrictions upon liberty
of movement (Article 2 of Protocol No. 4). This is
clear both from the use of the terms ‘deprived of his
liberty’, ‘arrest’ and ‘detention’, which appear also in
paragraphs 2 to 5, and {rom a comparison between
Article 5 and the other normative provisions of the
Convention and its Protocols.

59. In order to determine whether someone has
been ‘deprived of his liberty’ within the meaning of
Article 5, the starting point must be his concrete si-
tuation. Military service, as encountered in the Con-
tracting States, does not on its own in any way con-
stitute a deprivation of liberty under the Convention,
since it 1s expressly sanctioned in Article 4 § 3 (b). In
addition, rather wide limitations upon the freedom
of movement of the members of the armed forces are
entailed by reason of the specific demands of military
service so that the normal restrictions accompanying
it do not come within the ambit of Article 5 either.

Each State is competent to organise its own system
of military discipline and enjoys in the matter a cer-
tain margin of appreciation. The bounds that Article
5 requires the State not to exceed are not identical
for servicement and civilians. A disciplinary penalty
or measure which on analysis would unquestionably
be deemed a deprivation of liberty were it to be ap-
plied to a civilian may not possess this characteristic
when imposed upon a serviceman. Nevertheless, such
penalty or measure does not escape the terms of
Article 5 when it takes the form of restrictions that
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clearly deviate from the normal conditions of life
within the armed forces of the Contracting States. In
order to establish whether this is so, account should
be taken of a whole range of factors such as the na-
ture, duration, effects and manner of execution of
the penalty or measure in question”.

Article 30.) prohibits the cstablishment of judicial com-
mittees or exceptional Courts under any name whatsoever.

Section 102 of the Military Criminal Code and Proce.
dure Law, [964 (Law No. 40 of 1964) provides that the
criminal justice in the army is administered (a) by a Mili-
tary Court of first instance and (b) by the Supreme Court
as appellate.

Sections 103 and 104 read as follows:-

«103.- (1) KoBbpleror sv tpipehéc otponiwnkov B
kaoTApov pe €dpav v Agukwoiav  Koi  HE  TOMIKAV
appod:oTnTa oAdkAnpov Tnv Kunpov.

(2) To ovpariwrikév Gwaotipiov Siaipeitar eic 0o
Tunuata A kay B aniva, pe Biagopov olvBeoiv gxkarve-
pov, duvavrar va ouvedpialwor ouyxpévwe. O Tonot
ouvebpidoswe Tou TuApatoc B opiZerar und Tou Ao
knrol &1I° ekaoTnv nepintTwolv.

(3) To orpatnwnxdv dikaoTApov Bikadel auécwc Ta
EV TW akpoaTtnpiw autol diapxolonc Tne ouvedpiooe-
we ApaTTOPEva KAl en’ auTopwpw  kataAapBavopeva
adikfuarg, €@ doov TOUTA undyovralr eic Thv kab' O-
Anv appodidTnTa autol:

Nogitay oM £dv To oTpatiwTikOv Dikaomplov  dev el
va! apuodiov va dikdon auécwe 1o adiknua ouAiap-
B8aveTal o dpdoTnc Kal NOpAnépuneTol g1c TNV apuodiav
apxriv. Edv o Bpaome eiven  diknydpoc, ouvryopoc
evoe Twv Dindikwv, n oOAAnc  exkTEAgital  pETA TO
NEPOC TNC QOKACEWC Twv KabnkovTwy autod ev TN
Bikn.

104.- (1) Mopd Tw orpanwTik® dikacTnpiw  Biopi-
ovrar und Tou Ynoupyikod ZupBoudiou eic Npoedpoc
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gpepwv Tov B08pdv TOou OuvTaypatTapxou Kar £iC ava-
nAnpwthc outol @épwv tov BaBpév  Tou avTmiouvTo-
yUarapxow.

{2) Oubcic Ba éxn 1o npoodvra iva OGiopiodi wc
npoedpoc  orpariwTikod  dikaoTnpiov @ avanAnpw-
THC QUTOU, EKTOC £dv eivanl Biknybdpoc aokwv 10 endy-
vEAYa autol TouAdxioTov Emi ENTA ETR KOI  Eival uyn:
Aou nBikoy enmngdou. Ata Touc okonolc Tou cbagiou
TolTou ‘doxnoic enayyéApatoc’ neplhapBaver unnpe-
giav eic ociavdninote dikaoTikgy i vouikAv Béoiv napd
™n Anpoxkparia kot nepihapBaver kai  anoywphioavrac
ek oiaodbinore ToiadTne Bfocwc.

(3) Qc dikaoTai Tou GTPATIWTIKOU  BikagTnpiou bio-
pidovral &' ekaotnv wndBeaiv und Tou AloiknTou abiw-
patikoi ané Tou BaBuol Tou Aoyxayol kar Gvw.

{4) O npocdpoc Tou oTpaTiwTikol BikaoTnpiou OPEi-
A€l va yvworonoiy eic Tov AloknTiv TV dikdagiyov n-
MEpaV HETA Twv nNpoc £kdikaoiv unoBéoewv Oéxa nué-
pac npo auThc».

(“103 (1) There shall be established a Military Court
composed of three members with territorial jurisdiction
all over Cyprus; its seat shall be in Nicosia.

(2) The Military Court is divided into two divisions,
A and B, each of which may, with a different compo-
sition, simultaneously with the other, hold sittings.
The place of the sittings of Division B shall be fixed
by the Commander of the Force in respect of each
case.

(3) The Military Court shall immediately try all fla-
grant offences which may be committed in the Court-
room during the hearing, if such offences are within
its jurisdiction,

Provided that, if the Military Court has no juris-
diction immediately to try the offence, the perpe-
trator of the offence shall be arrested and sent to
the competent authority. If the perpetrator of the
offence is an advocate, being the advocate of one of
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the parties, the arrest is made after the conclusion of
his duties in the trial.

104 (1) The Councii of Ministers shall appoint onc
person as the President of the Military Court, who
shall have the rank of colonel and one person, as the
deputy of the President, who shall have the rank of
lieutenant colonel.

(2) No person shall be qualified to be appointed as
President of the Military Court or as his deputy, un-
less such person is an advocate practising his profes-
sion for at least seven years and is of a high moral
standard. For the purposes of this sub-section ‘prac-

. tising of the profession’ includes service in any judi-
cial post of the Republic or in any post in the legal
service of the Republic and includes persons retired
from such posts.

(3) For each case the Commander of the Force
shall appoint as Judges of the Military Court officers
from the rank and above the rank of Captain.

(4) The President of the Court should at least ten
days prior to the day of any sitting of the Court notify
the Commander of the Force of the day of such sitting
and of the list of the cases due to be (ried on that
day”).

The Military Court, the establishment of which is en-
visaged in Articles 103 and 104, is neither a judicial com-
mittee nor an exceptional Court and, therefore, these sec-
tions are neither repugnant to nor inconsistent with the
provisions of Article 30.1 of the Constitution.

The material part of Article 30.2 reads:-

“30.2—In the determination of his civil rights and
obligations or of any criminal charge against him,
every person is entitled to a fair and public hearing
within a reasonable time by an independent, impar-
tial and competent court established by law”.

Undoubtedly the accused in the present case was charged
with offences punishable by imprisonment and, therefore,
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he was accuscd of a criminal offence and he was facing
criminal charges against him which have to be determined
by an independent and impartial Court. The Military Court
as provided by Sections 103 and 104 hereinabove cited, is
composed of a President appointed by the Council of Min-
isters and two officers above the rank of Captain appointed
for each case by the Commander of the Force. The com-
position of the Court as well as the place of sittings of the
second division are within the exclusive competence of the
Commander of the Force.

The term “independent” refers to the independence of
the Court from the Executive and from the parties. A
judge’s independence includes enjoyment of a certain sta-
bility that does not necessarily imply that it should be
stability for life but at least for a specific period. The
judge should not be subiect to any authority in the per-
formance of his duties as a judge. This provision of our
Constitution, which is identical to the provisions of Article
6.1 of the European Convention on Human Rights, em-
bodies the English legal maxim that “justice must not only
be done, it must also be seen to be done” - (See Delcourt
Judgment, Series “A”, Volume 11, p. 17, paragraph 31;
the case of Le Compre, Van Leuven and De Meyere, Vo-
lume 53, Opinion of Commission 14.12.79).

“Impartiality” in this sense does not refer to personal
impartiality of the member of the Court as any judge in
respect of whom there is a legitimate reason to fear a
tack of impartiality must withdraw. What is at stake is the
confidence which the Courts must inspire in the public in
a democratic society.

In the light of the above we are of the opinion that
the provisions of Sections 103 and 104 of the Military
Criminal Code and Procedure Law are repugnant to and
inconsistent with Article 30.2 of the Constitution.

The judicial power in the Republic is exercised by the
Supreme Court of Justice and such inferior Courts as may,
subject to the provisions of this Constitution, be provided
by a law made thereunder - (Article 152.1).

The appointment, promotion, transfer, termination of
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appointment, dismissal and disciplinary matters of judicial
officers are exclusively within the competence of the Sup-
reme Council of Judicature - (Article 157.2 of the Con-
stitution).

The President of the Military Court is appointed by the
Council of Ministers. The other two Members of the Court
are appointed for each case ad hoc by the Commander of
the Force. The place of sittings is fixed on each occasion
by the Commander of the Force.

Having given due consideration to the provisions of
Sections 103 and 104 of Law No. 40 of 1964 and the
doctrine of necessity, we have come to the conclusion that
they are not justified or warranted by the law of necessity;
no need arises for deviation from the express provisions
of the Constitution on the administration of justice. The
administration of criminal justice over members of the Ar-
my and the National Guard could not in this respect be
differentiated from the administration of criminal justice
over the civilian population. The need for the establishment
of a Military Court does not by itself support the provi-
sions of ss. 103 and 104 which are repugnant to and incon-
sistent with Articles 152.1 and 157.2 of the Constitution.

We have reached the conclusion that the involvement of
the Executive branch of the State in the appointment, etc.,
of the Members of the Military Court offends against the
basis of our constitutional structure - (See, inter alia, Papa-
philippou and The Republic, 1 RS.C.C. 62; Police and
Hondrou and Another, 3 RS.C.C. 82; Keramourgia “AIAS"
Ltd. v. Yiannakis Christoforou, (1975) 1 CL.R. 38). Tt
follows that the Military Court was set up in an unconsti-
tutional manner and could not consequently validly exer-
cise the jurisdiction vested in it.

We expect that the appropriate organs of the State,
when considering Sections 103 and 104 of Law No. 40
of 1964, will bring under their scrutiny other provisions of
this Law which do not form the subject-matter of the qu-
estions of law reserved for our opinion.

QUESTION No. 2
The Attorney-General of the Republic is the Head of
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the Law Office of the Republic which is an independent
office, not under any Ministry - (Article 112.2 of the Con-
stitution).

Article 113.2 reads:-

“The Attorney-General of the Republic shall have
power, exercisable at his discretion in the public inte-
rest, to institute, conduct, take over and continue or
discontinue any proceedings for an offence against
any person in the Republic. Such power may be exer-
cised by him in person or by officers subordinate to
him acting under and in accordance with his instruc-
tions”.

Under s. 116 of the Military Criminal Code and Proce-
dure Law, 1964 (Law No. 40 of 1964) the prosecution is
exercised by the Attorney-General in the name of the
Republic.

Section 106 provides for the appointment, qualifications
and exercise of the duties by Military Prosecuters. Under
Subsection (1) the Council of Ministers appoints three Mi-
litary Prosecutors, two of whom would have on their first
appointment the rank of Major and the other the rank of
Captain. The military rank is only virtute officio. They are
not members of the National Guard - (See the definition ot
“officer” in s.2 of the National Guard Law, 1964 (Law
No. 20 of 1964) ). They are not members of the Army but
members of the legal service of the Republic.

Subsection (3) of s.106 provides that the Military Pro-
secutors in the excrcise of their duties on the basis of this
Law arc subject to the Attorney-General of the Republic
and they act in accordance with his instructions.

The provisions of s.106 are neither repugnant to nor
inconsistent with the provisions of Articles 112.2 and 113.2
of the Constitution.

QUESTION No. 3

The Military Court is vested with power to try all offences
at first instance. It is the only Court with such competence.
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Preliminary inquiry originated in England. Its object
was to consider whether there was such evidence that the
accused might be sent to take his trial before another tri-
bunal.

We need not delve into the history of preliminary inquiry
and committal proceedings in England which received
statutory authority since the passing of s.25 of the Indictable
Offences Act, 1848. Suffices to say that the structure of the
criminal Courts, as set out in s.24 of the Courts of Justice
Law, 1960 (Law No. 14 of 1960), and the jurisdiction of
the judges of the District Courts and of the Assizes do not
have any resemblance with regard to competence with the
Military Court in the sense that the Military Court is vested
with competence to try all offences and its jurisdiction is
unlimited. The ho'ding of a preliminary inquiry is necessa-
ry for indictable offences to be tried by the Assizes as the
punishment provided by law exceeds the jurisdiction of
the judicial officers of the District Courts. The establish-
ment of the Military Court with the competence vested in
it by the Military Criminal Code and Procedure Law
intends to help in the proper and speedy administration of
justice that is to thc benefit of an accused person and is
not obnoxious to the liberty of the citizen, provided that
his rights under Articles 12 and 30 of the Constitution
arc safeguarded.

Section 138 of Law 40 of 1964 cannot be construed as
importing in the procedure of the Military Court the hold-
ing of a preliminary inquiry for offences which under the
ordinary law are indictable offences. The whole tenor of
this Law excludes the application of the provisions of
Section 92 et seq. about preliminary inquiries from the pro-
cedure of the Military Court. The non-holding of a prelimi-
nary inquiry does not invalidate the proceedings before the
Military Court.

A. Loizou J.: I regret that I cannot agree with the con-
clusions that my brethren have reached as regards the first
question reserved by the Military Court in this case, namely
that “the provisions of s5.103 and 104 of the Military Cri-
minal Code and Procedure Law 1964 (Law No. 40 of
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1964) regarding the constitution and composition of the
Military Court are repugnant to and inconsistent with the
provisions and Articles 30.2, 152.1 and 157.2 of the Con-
stitution...”

The relevant facts and arguments advanced on both sides
are aptly set out in the judgment of the majority just
read by my brother Stylianides, J., and 1 need not repeat
them, as it serves no useful purpose, in fact, I am grateful
to him, as it has made my task easier.

My approach to the matter in issue is an entitrely
different one. The National Guard was established in 1964
by virtue of the Naticnal Guard Law 1964 (Law No. 20
of 1964), in which it was thought necessary to include a
preamble which reads as follows:-

"“Whereas recent events have rendered necessary
the cstablishment of a separate force to assist the
regular forces of the Republ'c to wit its army and the
security forces of the Republic in all measures necessa-
ry for its defence. Therefore, the House of Represen-
tatives enacts as follows:-..”

I need neither elaborate on what the “recent” then events
were, nor relate what has followed ever since that culminated
in the invasion of the Republic by the forces of Turkey
and that brought about a division of the island into the
occupied north and the free south. What appeared to be
then a threat only, turned into an enhanced reality and
remains to be so, rendering the very existence of the State
and its population in constant danger. The need for the
establishment of the National Guard with the object of
aiding the army of the Republic for the salvation of the
country is, as just stated by my brother Stylianides, J., “an
exceptional measure warranted by the doctrine of necessity
that is implied in Article 179 of our Constitution.”

In the case of Christou and Others v. The Republic, (1982)
3 CL.R. p. 365, this matter was the subject of judicial
pronouncement by L. Loizou, J., who held that

“Having regard to the events \;vhic:h are summarized
in another part of the judgment which preceded the
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establishment of the National Guard which are matters
of common knowledge of which we could take judi-
cial notice, those exercising the power of the State
in Cyprus could, on the strength of the Law of Necessi-
ty take thc exeptional measure of establishing the
National Guard, with the object of aiding the army of
the Republic, for the salvation of the country; and
that since the army of the Republic envisaged by
Article 129 of the Censtitution still continues to exist
and function and that the force created by means of
3.3(1) of the National Guard Law was a different force,
there was no need to comply with the provisions of
Article 129.2 of the Constitution.”

To my mind, the establishment of a Military Court is
indispensable for the functioning of armed forces by taking
care of matters relevant to the military discipline. This has
been recognized through the centuries in all countries, and
we see express referemce in written Constitutions regarding
the possibitity of establishing Military Courts and relevant
laws of Parliament such as the Army Act in England
where there is no written Constitution, but the supremacy
of Parliament prevails. In fact, the Army Act is an Act of
Parliament dcaling with discipline, court martial, enlistment
billeting and other cognate subjects.

One of the purposes of Military Law is stated in the Ma-
nual of Military Law, Part 1, 1951:

“To provide for the maintenance of discipline among
the troops and other persons forming part of or fol-
lowing the forces (acts and omissions which in civil
life may be mere breaches of contract—e. g. desertion
or disobedicnce to orders—must, if commitied by
soldiers even in time of peace, be made punishable
offences, whilst in war, every act or omission which is
likely to impair a man’s fighting efficiency must be
prevented)”.

A reference to the nature of Military Courts, their his-
tory through the ages, is also to be found in Daskalakis’
Handbook of Military Criminal Law, and 1 need not refer
to it in any way. “

189



A. lLolzou J. Pastellopoullos v. Republic (1985}

To my mind, the establishment of a Military Court as
the one under examination, was fully justified in the cir-
cumstances by the Doctrine of Necessity and the measures
taken were necessary to meet the situation prevailing in
the island and they were neither wider than nor dispro-
portionate to the situation they were intended to meel
than what they should have been in the circumstances. Nor
was it unreasonable to follow in general lines the widely
accepted system of constitution of Military Courts in
other countries and the manner of appointments thereto.
The fact that the Council of Ministers appoints the legally
qualified Chairman of the Military Court does not change
the situation. Nor does it deviate in any way from the
accepted practice regarding Military Courts, the appoint-
ment ad hoc for each case of the two other members of
the Court called judges in s. 104 of the Military Criminal
Code and Procedure Law, 1964, Moreover, it should not
be ignored, in any event, that there exists as of right an
unlimited right of appeal to this Court which has wide
powers under s,25 of the Administration of Justice Law,
1960, in the exercise of such appellate jurisdiction. In
fact, s. 102 of the Law emphasizes that Criminal Justice
in the Army is administered by the Military Court in the
first instance, and the Supreme Court on appeal.

Needless to say, the whole system of military justice has
been functioning for the last 20 or so years smoothly on
the whole, and the cases reported in our Law Reports speak
for themselves. They do not by any means cause any offence
to the sense of justice of the people.

It is obvious that the necessity spoken of, in fact exists
and that the measures taken were duly warranted.

In conclusion, I would like to differentiate the case of
Keramourgia “AIAS” Ltd. v. Yiannakis Christoforou, (1975)
1 CL.R. p. 38 from the present one in as much as in that
case there was an involvement of the executive branch of
the State in appointment and laying down of the terms of
service of the legally qualified Chairman of the Arbitration
Tribunal, a judicial organ set up to resolve matters con-
nected with ordinary employment and labour relations, and,
therefore, the Constitutional provisions giving expression to
the principle of the separation of powers had to be res-
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pected, whereas in the present case we are dealing with
the establishment of Military Courts which are indispens-
able for the smooth functioning of the National Guard,
the existence of which was justified by the Doctrine of Ne-
cessity, on the basis of which I also find fully justified the
establishment, composition and appointments thereof of the
Military Courts in question. Hence, I have come to the con-
clusion that the provisions of ss. 103 and 104 of the Mili-
tary Criminal Code and Procedure Law, 1964 (Law 40
of 1964) can validly be defended and the Doctrine of Ne-
cessity was reasonably required in the circumstances, and
could not be deemed to be repugnant to or inconsistent
with the Constitution. For when one gets into a game, one
must play it in accordance with its generally accepted rules
and cannot destroy it by introducing into it strange to it
rules.

As regards the other two questions, I agree with the
approach of my brethren and have nothing more to add
to what has been said by my brother Stylianides, J. on
these issues.

Opinion accordingly.
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