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1985 July 25
[SAvvIDES, J.]
WILLIAMS & GLYNS BANK PLC,
Plaintiff,
V.

THE SHIP “MARIA” NOW LYING AT THE PORT
OF LARNACA,

Defendant.
(Admiralty Action No. 59/82).

Admiralty—Warrant of arrest—Purpose of—Order for appraise-

ment and sale of a ship under arrest pendente lite—Upon
such sale warrant of arrest automatically ceases to exist—
Proceeds of such sale represent the res sold—As upon sale
the warrant of arrest® ceases to exist, an application, filed
after such sale, for setting aside the warrant is without
Joundation.

Admiralty—lurisdiction of the Court—Section I{1)(c) of the

English Administration of Justice Act, 1956—Sections 19(a)
and 29(2)a) of the Courts of Justice Law, 14/1960—Sale
of ship under arrest pendente lite—Does not deprive Court
of its jurisdiction—Once the Court has been seized with
jurisdiction in the matter and such jurisdiction has never
been contested till the commencement of the hearing, the
Court cannot be deprived of its jurisdiction—Rule 74 of
the Cyprys Admiralty Rules.

. The defendant ship was arrested in this action by plain-
tiffs on 26.2.1982. The pleadings in the action were com-
pleted a long time ago and in fact the hearing commenced
but had to be interrupted due to a number of applications.
When the hearing commenced the question of the juris-
diction of the Court was not in issue; as a matter of fact
the defendants had entered an unconditional = appearance
to the action and did not raise such issue in the pleadings.

On the 23.9.1983 judgment was delivered by the Court
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in an application filed by the plaintiffs on 23.6.1982 for
the appraisement and sale of the defendant ship pendente
lite (see Williams and Glyns Bank Litd. v. Ship “MARIA”
(1983) 1 C.L.R. 773). The application was granted and an
order was made as follows:

“As the appraisement of the ship which has already
been carried out in another action was effected more
than six months ago, I shall direct a new appraisement
of her value by the Marshal in her present condition.

In the result, I make an order -

(a) for the sale of the ship pendente lite after the ap-
praisement of her value by the marshal and

(b) that the proceeds of the sale be brought into
Court”.

The appraisement to which reference is made in the
above order is an appraisement made in execution of writs
of movables issued by the judgment-creditors in the Admi-
ralty Actions 73-85/82 and 123-133/82, which were brought
against the defendant ship by her master and her crew.

In compliance with the order of the Court in this
action dated 10.10.1983 the Marshal proceeded to a new
appraisement of the ship and with the approval of the
Court and the consent of the parties sold same by private
treaty on 13.10.1983 for the sum of U.S. Dollars 1,500,
000. The proceeds of the sale were deposited with the
Registrar of the Court who, with the consent of all par-
ties concerned and the sanction of the Court, deposited
same with the Cyprus Popular Bank, Nicosia.

The appraisement of the defendant ship made in further-
ance of the execution of the writs of movables in actions
73-85/82 and 123-133/82 was superseded and substituted
by the above order of the Court in this action. The Mar-
shal, in effecting the said sale, was acting under a com-
mission of the Court by virtue of the said order of the
10.10.1983.

As the judgment debts in the said actions 73-85/82 and
123-133/82, being crew claims, ranked in priority after
Marshal’s expenses, the judgment-creditors in the said ac-
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tions filed application in their respective actions for the
payment to them of the judgment-debts out of the fund
created by thc deposit of the proceeds of sale as afore-
said.

On 1.11.1983 the Court gave directions relating to the
said  applications  {see  p. 503, post) and on
8.11.1983 all partiecs concerned consented to the pay-

ment out of the said deposit of the proceeds of sale to the
judgment-creditors in the said actions 80 per cent of their
respective claims at the rate of exchange prevailing on
the date of the judgment. It was further agreed that the ba-
lance of the said judgment-debts would remain  unpaid
pending the determination of an application for directions
as to the date and rate of conversion.

As a result of a refusal by the Registrar to accede to
a request made by letter dated 14.11.1983 by the advo-
cates for the defendant ship for the payment to them of
any balance in the said account with the Cyprus Popular
Bank, a number of applications, one in each of the said
actions 73-75/82 and 123-133/82, were filed praying for
the payment of any such balance to the advocates of the
defendant ship. The Court dismissed the said applications
(see Kouloumbis Panayiotis of Greece and Others v. The
Ship “MARIA” (1985) | C.L.R. 486, ante).

By the present application counsel for the defendant
ship apply for (A) an order of the Court setting aside
and/or rescinding andfor discharging the warrant of arrest
issued against the defendant ship in this action, (B) an
order of the Court setting aside the writ of summons
and/or dismissing the action on the ground that the Court
has no jurisdiction and/or if the Court ever had ceased
to have jurisdiction, (C} a declaration that the Court has
no jurisdiction and/or ceased to have jurisdiction in the
present case and (D) further or other relief.

Held, dismissing the application (1) that once a ship is
arrested, in practice she either remains in safe custody
until sold or security is given to safeguard the plaintiff's
claim. After a sale is effected the warrant of arrest of the
res is terminated but the proceeds of sale are brought into
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Court representing the res and are available for payment
out subject to the operation of the doctrine of priorities.

In this case as a result of the sale of the ship the war-
rant of arrest issued in this action automatically ceased
to exist. The res was converted into the proceeds of the
sale which were at first' deposited into Court and subse-
quently with a local Bank. Prayer under (A) of this ap-
plication is without foundation as the ship had ceased
to be under arrest and, therefore, at the time of the fil-
ing of this application no warrant of arrest was in exis-
tence and in consequence there was no subject-matter for
such prayer.

(2) That the claim in the present action is in respect
of a mortgage and consequently is within the admiralty
jurisdiction of this Court. (See paragraph (c) of subsec-
tion (1) of section 1 of the English Administration of
Justice Act*1956, which is applicable in Cyprus by virtue
of sections 19(a) and 29(2)(a) of the Courts of Justice
Law, 14/1960). At the time of the institution of the pre-
sent action and of the warrant of arrest the defendant ship
was at a Cyprus Port within the jurisdiction of this Court,
service was properly effected upon her; the defendant ship
entered an unconditional appearance; the question of ju-
risdiction had never before been raised; the pleadings were
concluded and the hearing commenced without the question
of jurisdiction being an issue in the proceedings. There-
fore, once the Court has been seized with jurisdiction in
the matter and such jurisdiction has never been contested,
tili the commencement of the hearing, the Court cannot
be deprived of its jurisdiction to adjudicate on the matter.

Under rule 74 of the Cyprus Admiralty Rules the Court
has power to order the appraisement and sale of a ship
pendente lite; if the submission of counsel for the appli-
cant is to be accepted, then the whole object of appraise-
ment and sale of the res will amount to the termination of
any proceedings by a rightful claimant.

The proceeds of sale of the res represent the res and
even after the sale of the ship any subsequent proceedings
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may be commenced in rem against such proceeds as if
they were the property in question.

Application dismissed. Order for
costs in favour of respondenis-

plaintiffs.
Application.

Application for an order of the Court setting aside
and/or rescinding and/or discharging the warrant of arrest
issued in this action against the defendant ship and for
an order setting aside the writ of summons and/or dis-
missing the action on the ground that the Court has no
jurisdiction and/or ceased to have jurisdiction to try the
action, '

M. Eliades with A. Skordis, for _applicant-defendant
ship.

E. Montanios, for respondents-plaintiffs.

Cur. adv. vult.

SAVVIDES J. read the following decision. By this appli-
cation counsel for the defendant ship apply for -

(A) An order of the Court setting aside and/or rescinding
and/or discharging the Warrant of Arrest issued aga-
inst the defendant Ship in the present action on the
ground that the res/ship has been released and/or
otherwise disposed of and/or ceased to be under the
control of the Marshal in the present action with the
express and/or implied consent of the plaintiffs and/or
with their acquiescence into the ship/res leaving the
jurisdiction and/or ceasing to form security in the
present action and/or on the ground that the res/ship:
has not been converted at all and/or properly into pro-
ceeds paid into Court in substitution to the res for
the use: and/or security of the plaintiffs.

'(B) An Order of the Court setting aside the Writ' of Sum- -

mons and/or dismissing the action on the ground that
the Court has no jurisdiction and/or if the Court ever
had ceased to have jurisdiction in the present case.
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(C) A declaration that the Court has no jurisdiction and/or
ceased to have jurisdiction in the present case.

(D) Any further or other relief.

The facts relied upon in support of the application are
set out in an affidavit sworn on thc 25th November, 1983
by Antonis Paschalides, advocate in the law office of coun-
sel for applicant, the material parts of which read as fol-
lows:

[

3. The defendant ship has been sold on 13.10.1983
by virtue of writs of execution against movables and/or
fifa. in Admiralty Actions 73-85/82 and 124-135/82
(actions by crew members).

4. The proceeds of sale, i.e. U.S. Dollars 1,500,000
were deposited by the Registrar in  his name with
Cyprus Popular Bank, Nicosia.

5. Pursuant to Court directions given on 8.11.1983
in the above actions by crew members the Registrar
paid out to the judgment-creditors therein 80 per cent
of the judgments in their favour the balance being
kept with the said account pending final determina-
tion by the Court of the rate of exchange and the
time of conversion of the judgment debts.

6. The defendant ship when sold was not under
arrest in the actions in which sale was effected. In
fact, the ship, was under arrest only in the present
action. The plaintiffs consented and/or acquiesced to
the release of the ship from arrest by allowing and/or
consenting to the sale as above of the ship in execu-
tion of the said judgment debts.

7. 1 further verily believe that in view of the said
mode of sale and/or the circumstances above described
the proceeds thereof do not represent and/or stand in
the shoes of the res.

8. I verily believe that as sale was effected through
and/or by virtue of writ of execution against movable
and/or fifa. and/or in the circumstances as above,
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the defendant ship was released and/or deemed to
have been released from arrest and/or in any event
defendant ship can no longer be considered as being
under arrest. I further verily believe that in the cir-
cumstances of the present action, being an action in
rem, the Court no longer has, if ever had, juristic-
tion over the case.”

The facts material to the present application have al-
ready been expounded by me in my judgment delivered on

‘the lst July 1985, in an application by the same applicant

in Admiralty Actions 73-85/82 and 124-133/82, but for
the purposes of the present application, I find it necessary to
refer to them briefly.

The defendant ship was arrested in this action by plain-
tiffs on 26.2.1982. Pleadings in the action were completed
a long time ago and in fact the hearing commenced but
had to be interrupted due to a number of applications which
were filed and had to be determined prior to the continua-
tion of the hearing.

On the 23rd June, 1982 plaintiffs in this action filed an
application for the appraisement and sale of the defendant
ship pendente lite which was opposed on behalf of the de-
fendant ship. Judgment in such application was delivered
by me on the 22nd September, 1983 (see Williams and
Glyns Bank Ltd. v. Ship “MARIA” (1983) 1 C.L.R. 773).
The reason of the delay in the determination of such ap-
plication was, as it appears in the judgment, due to the fact
that numerous other applications which had been filed in
the action had to be dealt with before the application for
the appraisement and sale of the defendant ship. The ap-

plication was granted and an order was made as follows:
A

“As the appraisement of the ship which has already °
been carried out in another action was effected more
than six months ago, I shall direct a new appraise-
ment of her value by the Marshal in her present con-
dition.

In the result, I make an order -

(a) for the sale of the ship pendente lite after the
appraisement of her value by the Marshal and
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(b) that the proceeds of the sale be brought into
Court.”

The appraisement to which reference is made in the
above judgment is an appraisement made in execution of
writs of movables issued by the judgment-creditors in the
Admiralty Actions 73-85/82 and 123-133/82, which were
brought against the defendant ship by the master and the
crew of the defendant ship. The said judgment-creditors
had applied for the appraisement and sale of the defendant
ship but as the said ship was not under arrest in their res-
pective actions, their applications failed and were subse-
quently dismissed (see Kouloumbis and others v. The ship
“MARIA” (1983) 1 C.L.R. 467). As a result and in the
light of what was held in the said judgment, the judgment-
creditors proceeded to execution by issuing, through the
Registrar of the Court, writs of movables by virtue of
which the ship was seized by the Marshal in execution of
same.

Complying with the order of the Court of the 10.10.1983,
in this action the Marshal proceeded to a new appraisement
of the ship and with the approval of the Court and the
consent of the parties, sold same by private treaty on
13.10.1983 for the sum of U.S. Dollars 1,500,000. The
proceeds of the sale were deposited by the Marshal with
the Registrar of the Court who, with the consent of all
parties concerned, and with the sanction of the Court, de-
posited same with the Cyprus Popular Bank, Nicosia on
an interest bearing account.

It is clear from the record of the proceedings that any
appraisement of the defendant ship which was effected in
furtherance of the execution of the writs of movables issued
by the plaintiffs in the said actions was superseded and
substituted by the order of the Court of the 10.10.1983 in
this action, by virtue of which the ship had been arrested
in the first instance and was under arrest at the time when
judgment was entered in the crew actions. The Marshal,
in effecting the sale, was acting under a commission of
the Court dated 10th October, 1983 and this is recorded
in the Bill of Sale signed by the Marshal on 13th October,
1983, copy of which is annexed as exhibit “D” to the affi-
davit sworn on behalf of the respondents-plaintiffs.
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Out of the fund created by the deposit of the proceeds
of the sale of the ship, the judgment-creditors in the said
actions filed applications in their respective actions, for the
payment to them of their judgment-debts, which, being
crew claims, ranked in priority after Marshal’s expenses.
Such application came before me on the Ist November,
1983 when, after having heard what was said by Mr. Pav-
lou, advocate for the judgment-creditors, Mr. Eliades, for
the defendant ship, Mr. Montanios for plaintiffs in this
action and interveners in the crew actions and Mr. Papaphi-
lippou for the intervener Mosvold, -1 made the following
directions:

“In view of the fact -that there are sufficient funds
to cover the Marshal’s expenses which rank in prior-
ity to other claims, and even after the payment of
the claims of the crew -there will be still surplus to
other creditors who rank next in priority to the crew,
the payment out to the crew will not affect the order
of .priorities which will be determined on a proper ap-
plication, provided that the caveat already filed gainst
such payment, is withdrawn.

On the questtion of the Marshal's expenses I have
already fixed the application of the Marshal on the
18th November and any party is at liberty to file an
application for settling the order of priorities in case
there is any claim that such ordér is not in the line
already agreed between the parties, ‘that is, (a) Mar-
shal’s expenses (b) crew claims and (¢} other cre-
ditors.”

On the 8th November, 1983 all parties concerned ap-
peared before the Court and consented to the payment out

-of the proceeds of the sale to the plaintiffs in actions 73-75/

82 and 123-133/82 80 per cent of their claim at the rate
of exchange prevailing on the date of the judgment. The
balance of the judgments in their favour remained pending
the determination of an application for directions as to the
date and rate of conversion.

By letter dated 14.11.1983, advocates for the defendant
ship applied to the Registrar for the payment to them of
any balance of money deposited with the said account but
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such application was refused by the Registrar. As a result,
counsel for the defendant ship filed a number of applica-
tions, one in each of the said actions, praying for the pay-
ment to them of the proceeds of the sale. Such applications
were heard by me and were dismissed for the reasons stated
in the judgment delivered on 1.7.1985.

By their written address counsel for applicant-defendant
ship confused their prayer in this application with the pray-
er in their applications of the 15th November, 1983 in
Admiralty Actions 73-85/82 and 123-133/82. Whereas by
this application they are praying for the discharge of the
warrant of arrest, by their written address they refer to
the application as being for the payment out to the appli-
cants of any balance of the proceeds of the sale of the
ship. Bearing in mind, however, the whole tenor of the
arguments in the written addresses of both parties, I shall
treat the prayer in this application as being the one men-
tioned in the application and not in the address of counsel
for applicant.

Lengthy argument has been advanced by counsel for the
applicant in their written address in support of the grounds
set out in the affidavit annexed to their application. The
biggest part of such address is a verbatim repetition of
their address in their application of the 15th November,
1983, in Admiralty Actions 73-85/82 and 123-133/82 for
the payment out to them of the balance of the proceeds of
the sale and only by the last two pages of their address
they advanced further argument conceming the present ap-
plication.

It is the contention of counsel for applicant, that when
a ship, being a movable, is sold by virtue of writs against
movables, no fund in substitution of the res is created and,
therefore, the proceeds thereof do not stand in the shoes of
the res. Furthermore, they contended that after the ship
was sold, she ceased to be within the jurisdiction of the
Court and cannot be or be deemed to be under arrest.
Therefore, the action being an action in rem ceased to have
a subject matter and should be dismissed. Moreover, even
if for the sake of argument the defendant ship was to
accept that a fund was created, the proper remedy for any
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claimant could not possibly be a warrant of arrest of the
fund.

Counsel for the defendant ship concluded by maintaining
that no valid warrant of arrest can or could possibly exist
against the ship and, therefore, the warrant of arrest should
be set aside or discharged. Consequently the action cannot
be maintained and should be dismissed.

Counsel for the respondents-plaintiffs by his written ad-
dress maintained that-

(a) Concerning prayer “A” of the application such
prayer is without a subject matter because there is no war-
rant of arrest of the defendant ship in force nor there was
one in force at the time when the application was made,
as such warrant had expired and/or had been discharged
as a result of the sale of the defendant ship by the Marshal
on 13.10.1983 and the signing by him of a bill of sak
after such sale had been ordered by the Court.

(b) Concerning prayer “B” of the application, they raised
a procedural objection to the effect that such prayer could
not be maintained as applicant has entered an uncondi-
tional appearance and has failed before entering appearance

or after entering a conditional appearance to take steps

to have the writ of summons and service thereof set aside.
Furthermore, that the pleadings had been closed and the
hearing had commenced and no objection has been raised
concerning the issue or the service of the writ of summons.

In any event, counsel contended, the action was properly -

instituted against the defendant ship and that the Court has
jurisdiction to adjudicate in the action.

I shall deal first with prayer “A” of this application.
Under rule 50 of 'the Cyprus Admiralty Rules, a warrant
of arrest may be issued at the time of or at any time after
the issue of the writ of summons. The arrest procedure gives
to the plaintiff security for his claim at the beginning of
an action which is of vital importance to admiralty proceed-
ings. Once a ship is arrested, in practice she either remains
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in safe custody until sold or security is given, and the plain-
tiff’s claim is safeguarded. (See British Shipping Laws, Vol.
I, Admiralty Practice, Ist Edition page 106, para. 251).
After a sale is effected the warrant of arrest of the res is
terminated but the proceeds of the sale are brought into
Court as representing the res and are available for pay-
ment out subject to the operation of the doctrine of prior-
ities.

The proceeds of the sale of the defendant ship which was
sold by an appraisement made by the Marshal in com-
pliance with the express directions made in this action were
brought into Court. No appeal has been made against such
order. As a result of the sale of the defendant ship the
warrant of arrest automatically ceased to exist and the
res was converted into the proceeds of the sale which have
been deposited into Court for payment out to the various
claimants subject to the operation of the doctrine of prior-
ities. Such sale of the ship and the realisation of the pro-
ceeds of the sale which were deposited into Court and sub-
sequently with a local Bank, terminated the warrant of
arrest of the ship. In the result, I have come to the conclu-
sion that prayer under “A” is without any foundation what-
soever, as the defendant ship after the sale had ceased to
be under- arrest and, therefore, at the time of the filing of
this application no warrant of arrest was in existence and
in consequence there was no subject matter for such
prayer.

I- come now to prayers “B” and “C” of this application
which can be dealt with together.

Under the provisions of section 1 of the English Admi-
nistration of Justice Act, 1956 which is applicable in Cy-
prus. by virtue of the Courts of Justice Law, 1960 (sections
19(a) and 29(2)(a) ), one of the type of cases which may
be brought in the admiralty jurisdiction under paragraph
(c) of sub-section (1) of section 1 is for any claim in res-
pect of a mortgage of, or a charge on a ship or any share
therein. The claim in the present action is in respect of a
mortgage and consequently is within the admiralty jurisdic-
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tion of this Court. At the timé of the institution of this
actioh and the is30¢ of a warrant of arrest the defendant
ship was at a Cyprus port wrthm the ]u.rrsdrctron of this
Court and service was properly effectéd upon it in the manner
prowded by the Cyprus Admu-alty Rules (rule 16(a)). An
unconditional appearance was entered by the defendant ship
and the question of exercise of ]unsdretron by this Court
has never been ralsed nelther by entermg a conditional ap-
pearance and applying ‘to have the writ of ‘summons and
service thereof set aside of by rarsmg such issue in the
pleadings. The pleadings were concluded and the hearing
of the action cofimenced without the question of jurisdic-
tion being an issué in thé proceedings. I am therefore of
the oprmon that oncé the Court has been Seized with juris-
diction in the matter and sich }unsdrctlon has never been
contested, till the commencement of the hearmg, this Court
cannot be deprived of its ]urlsdrctron to adjudicate on the
matter. Counsel for appllcant havé #ot put before the
Court any sound argument supported by legal authorities
on thé matter, that once thé Court is séized with ]unschctlon
it 4n action if fem, the fact that thé rem i sold by an
order of the Court, deprivés thé Court of ]urlsdrctron in
the mattef.

Under the Cyprus Admlralty Ruiles (ruIe 74) _'tiiefé is
power in the Court for thé appralsement and sale of a
ship pendente lite: If thls Fule it t0 be 1nterpreted in the
way counsél for the apphcant has suggested then the whole
object of apprmsement and sale of the res will amount to
the termination of any proceedmgs by a nghtful claimant,
to his detriment aid to thé benefrt of the defendant. If
the subrmssron of counsel foi applicant is to be acceptéd;
then rule 74 will become entrre]y nugatory as a plaintiff
ifi A actioh in em would fot dafe to éxércise his rights
under such rule a8 by s0 doing hé would be deprived of
hi§ caise of action:

As already mentloned the proceeds of the salé represent
the és and even after the sale of the ship any subsequent
proceedings may be commenced in rém against Such pro-
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ceeds as if they were the property in question. (See British
Shipping Laws, vol. 1 Admiralty Practice, page 8, para. 6).

I find the argument of counsel for the defendant ship
in this respect entirely unfounded.

In the result, the application is dismissed with costs in
favour of respondents-plaintiffs.

Application dismissed
with costs in favour of
resporidents-plaintiffs.



