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[A. Loizou, 1.
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

YIAKI ESTATES LTD.,

Applicants,
.

1. THE IMPROVEMENT BOARD OF AY. NAPA,
2. THE DISTRICT OFFICER OF FAMAGUSTA,
NOW OF LARNACA,

Respondents.

(Case No. 265/81).

Constitutional . Law—Egquality— Discrimination-—Article 28 of the
Constitution—Reasonable differentiations permissible in view of
the intrinsic nature of things and only arbitrary and unreasonable
differentiations constitute impermissible discrimination and offend
Article 28 of the Constitution. )

Practice—Parties to a recourse—Improvement Boards—Recourse
against decisions of—District Officer acting solely in his capacity
as Chairman of the Board and raking no executory decision of his
own—He could not be made a respondent.

The respondent Board refused applicants’ application for a
building permit for the construction of a block of flats on the
ground that their property was outside the water supply area;
and hence this recourse against the respondent Board and the
District Officer Famagusta.

Counsel for the applicants mainly contended that the respon-
dents acted in a discriminatory manner because they isued a
building permit for the construction of touristic appartments to
“Romulus Hotel Appartments Ltd.”” whose property was situated
in the same area as theirs,

The intended buildings of the applicants were purely residen-
tial whereas those of the above company were for touristic
development.
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H Id, that reasonable differeitiations are permissible in view
of the inirinsic nature of things and only arbitrary and un-
reasonable differentiations cunstitute impermissible discrimina-
tion and offend Acticle 28 of the Constitution which safeguards
the principle of equality; that there was a fundamental reason-
able difTerentiation in this case because the “Romulus’’ buildings
were a touristic development project coming under the Hotels
and Touristic Establishments Law of 1969, as amended, whereas
the intended buildings of the applicaut Company were a residen-
tial development lying outside the inhabited area of the village
and the water suppily thereof; accordingly the recourse must
fail.

(2) Held, further, that the District Officer acted solely in his
capacity as Chairman of the respondent Board and he took no
executory decision of his own or confirmed any decision taken
by the appropriate authority; that for all intents and purposes
it would be ennugh in the circumstances to have made the
Improvemend Board of Ayia Napa as the respondent in these
proceedirgs, the District Officer of Famagusta as such having no
locus standi in his said canacity in the present proceedings; and
tiat, therefure, the recourse against him must be dismissed for
that reason.

Application dismissed.

Recourse,
Recourse against the rcfusal of the respondents to issue a
building permit to applicants.
A. Karras, for the applicants.
Y. Panayi, for respondent 1.
A. Viadimirou, for respondent 2.
Cur. adv. vul1.

A. Loizou J. read the following judgment. By the present
recourse the applicants scek the annulment of the decision of the
respondent Board contained in the letter of respondent No.2,
dated 1st Junc, 1981, by which they refused to them a permit for
the building of a block of flats in plot No. 59, Sheet/Plan 42/21
in Ayia Napa.

On the 4th November, 1978, an application for a building
permit was submitted to the respondent Board by a certain
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Anastasios A. Economou, acting os 2 duly authcrized agorit of
a number of persons o5 per the Power of Attorney which coa be
found in the relevant filc of the Adminisiration (exhibit ‘X" -
Blue 22). Samc was cccompanicd by the nroossary eswhi-
tectural plans for the building of iwo five-ctorcy blocks which
would consist of 19 flats. The above said plot of 1nnd is within
Zone ‘C’ which has becn defined as such in Regulatory Order
under Notification 145/72, published in Supplemint No.g,
Part I, to the official Gazett: of ihe Republic of the: 5th August,
1972. The buildings to be coasirucivd wore purcly resideniial
and not a touristic devclopment and thy plot of lard in quustion
was away from the inhabit.d ars> of the village, Zonc ‘H’, and
outside the Village Woater Supply.

The Medical Services of Cyprus made it a condition that “cach
of the proposed buildings will b suppliid by suffici it quantity
of piped water stored in suitcble waicr tenks for the normal
functioning sanitary installations in czsc of interruption of the
water supply”.

On the 19th May, 1979, the said application was rofused on
the ground that thc property in question was situate outside
the Water Supply Area. On the 7th Scpiembor, 1979, the
advocate of the applicants re-submitted the plans having baun
informed, as it is statud by him in his lctier Appendix *D°, that
his client had heard that similar applications wcre being re-
examined. He referred, however, to the prosent applicants, a
Company limited, which apparenily ar¢ the successors of the
previous applicants.

On the 12th May, 1980, the respondent Board informed the

- applicants that in order to procced further with their application,

it was necessary that there should be securud sufficient quantity

of piped water for the needs of the proposed flats in accordance
with the special tcrms put by the Medical Dcporiment.

_ In the meantime, however, counscl for the applicants wrote to
respondent 2, protesting at not having received 2 reply to his
letter, pointing also out that as he had information that appli-
cations submitted latcr were being dealt with and granted.

By lester dated the 1st June, 1981, respondent 2 replied to-this
letter of the applicants and informed them that thir application
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could not be procecded further on account of lack of drinking
weter. It is 2§ against this decision so communicated that the
applicants filed thc present recourse.

The only ground upon which the applicants rely is that of
discrimination and they claim that the respondent Board issued
a building permit for the construction of touristic apartments
to “Romulus Hotel Apariments Ltd.”, in respect of an appli-
cation submitted during the second scmester of 1979, that their
property is situztc in the samc arca as theirs and the building
permit was in respect of mory flats than those to be constructed
by the applicants.

it was urged that this indicated inconsistency in the harndling
of zll similar situetions and showing arbiirarircss in that some
citizens wure doniud in an arbitrary manncr advantages which
were given 1o otihers 2s olwending Article 28 of the Censtitution.

It was further urged that the Administration uxerciscd its
discritionary powers in a sclf-coniraedictory manrer undermining
the confidcncy of the chiizens to it, contrary to the demands of
good edministration.

It is the case for the respondent Board that at he material
time of the submission of the application of the applicants, the
water supply of Ayia Napa was in a very bad situation. The
quantity of waicr through the Main Famagusta Supply, as well
as thr additional quantity of 1,000 c.m. per day approved by the
Council of Ministers by its Decision No. 15.660 of the 3rd
March, 1977, was intended to cover the water supply of the
villages of Ayie Nepa and Paralimni and partly the Touristic
Development. On the other hand, the additional quentity of
watcr of 1,200 ¢c.m. d-ily, approved by the Council of Ministers
by its Dccision No. 16967 of the 8th June, 1978, was for the
purpose of being disposed cxclusively ond only for purdly
touristic devclopment.

It was pointed out that characteristic in this respect of the
seriousncss of the subjuct, was the letter of the Director-Goneral
of the Ministry of Agriculturc under No. 23/59/490, dated:
21st March, 1970, addrussed to.the Director-General of the
Cyprus Tourist Organization, in which-he mentioned that the,
supply of additional quantity of water from the Famagusta-
Supply to make possiblc thy issuc of new building permits for
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the construction of hotcl units was impossible, givun that it was
doubtful on the basis of the new factors regarding the Lefkara
Dam whether the Ministry of Agriculture could respond even to
the existing commitments which cmanate from the said decisions
of the Council of Ministers.

In respect of the building permit granted to “Romulus™ the
following differentiations arc pointed out by the respondent
Board. In the first place, the building was on property away
from the inhabited area of the village and the supply from the
public water supply was not justified. Furthermore, in no case
until that time had public water supply been given for residential
devclopment away from the inhabited arca and outside resi-
dential zones. On the contrary, therc had been given public
water supply for purposes of Touristic Development as it is the
case of the Romulus Hotel Apartments Ltd., where their appli-
cation refers to the construction of an organized block of flats
and the development included six two-storey buildings which in
all, included 44 flats, one ground floor with a basement which
included a discoteque and subsidiary arcas and on the ground
floor, reception area, cafe-bar, kitchen, one shop, office, sanitary
conveniences and a swimming pool. The architectural plan of
the said **Romulus” flats had been approved by the K.O.T. in
accordance with thc provisions of the Hotels and Touristic
Establishments Law of 1969, whereas the architectural plans of
the applicants, as they were intended for a mere residential
devclopment, had not been submitted at all and consequently
had not been approved by K.O.T.

The refusal of the permit of the applicant Company was based
on the express provisions of the Strects and Buildings Regulation
Law, Cap. 96, as amend:d by Law No. 13 of 1974, which latter
Law amended scction 9 and it is provided by subsection 2, para-
graph (c), which was added to the basic Law the following new
provisions:

“9(3)(a) ‘Oodxis YmoPdireTen aiTnols

() Buwéue Tiis wapaypégov (a) fi (¥) ToU Bagiov (1) ToU
apipov 3 dvagopikd@s mpds olavBfjrote yaiov )

(1) Swvdue Tis Topayphpou (B) fi (8) ToU &saglov (1) ToU
&pfpouv 3 dvagopikés Tpds oicvBfimote  olkoSopiy,
efaipoupdvns pdvov THS TEpITTTROEws olkoSopfis dmro-
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Tehovons upovokaroikiov xal pfy dmotsholons Tuijux
olkoBopiis 17 dudbos olkoBoudv | kTiplekol ouyxpoTi-
paros i tTépos olkoBoufis dvamrifews, kepdvny dkrds
mepoxfis Udarompounbelos, f &puddia dpxny Siv &
Xopnyf &beiov dvapopikéss mpds Ty & Adyw yalav §
olxoBoptyy &krds ddv alrrn, &eol AdPn Ty cupPoulrdy ToU
Aevburrolt Tol Tufjpores "Avartifecs “Y8&Twv ToU
Ymoupyelov lewpylos xal Quowdv Tldpwv (v Tols
teeliis tv TQ wapdvm EBagley kadoupivou 'O pnbels
ArevBurths’  IkavotroteiTan TApaws i & b T Umo-
mapaypdew (1) Tis Tapayphoov (y) Tou ESaplov (1)
ToU &plpou 9 Spos &varpopikéys Trpds olavdhmore yalav
fi, dvardyws Tiis meprrrddoes, & v T uoTapaypdew
(xi) Tfis mapaypapov (B) ToU EBagiov (1) ToU apbpov 9
Spos dvagopikiis Tpds olavbriroTe olkobopfy, TAnpouTal
koTd Tpdrov lkavotrotobvra raimy f 1) WAfpwals Tov
SiaopaileTon xord Tév pnfévra TpdITOV.

Nosttau 611 tdw, & olabfTroTe ouykexpipévn TEpITTTG-
om, 1) dpudbix dpyf) Siopwvii Tpds Tov prfivra
AwvBurmiy, ol Béov vd Tapaméuyn TO LT
dueAAnTl els Tdv “Ymoupydv ‘EcwTepikdv Somis
&rogacife &w' eUToU TO TayUTepov Kol kowotroel
GUEAATI THY &mdpaoiy o Tou el Tavra dvBiagepd-
uévov, kod &mrd Tiis ToIUTNS KOWOTIOMOEWS # Grd-
paols Tov ‘YmoupyoU kafloTaran ExreAeoTdy.

3
.......................................... T

In English it reads:
“9(3)(a) Whenever an application 1s submitted -

(0

)

By virtue of para. (a) or (c} of subsection (1) of section
3 regarding any land or

By virtue of para. (b) or (d) of subsection (1) of section
3 regarding any building, except only regarding the
case of a building consisting of a single residence and
not constituting part of a building or a group of
buildings or a building complex or other building
development, situate outside a water supply area, the
appropriate authority shall not grant a permit with
regard to the said land or building except if, after
obtaining the advice of the Director of the Department
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of Water Development of the Ministry of Agriculture
and Natural Resources (hercinafter in the present
subsection referred to as “the said Director”), is fully
satisfied that the condition in sub-paragraph (ii) of
para. (c) of subsection 1 of section 9 regarding any land
or as the case may be, the condition in subsection (xi)
of para. (b) of subsection 1 of section 9 regarding any
building is satisfied in a manner satisfying it or its
compliance is secured in the said manner:

Provided that if in any particular case the appro-
priate Authority disagrees with the said Director,
it must refer the matter forthwith to the Minister
of Interior who decides the soonest and commu-
nicates his decision immediately to every interested
person and as from such communication the deci-
sion of the Minister becomes executory.”

Before proceeding any further with the examination of the
sole issue of discrimination raised in this recourse, I shall deal
with the objection of respondent No. 2, who in the present case
obviously acted in his capacity as Chairman of the respondent
Improvement Board of Ayia Napa, that he should not have been
joined as a party to the present proceedings as he acted solely in
his said capacity and he took no executory decision of his own or
confirmed any decision taken by the appropriate Authority
other than having participated in the collective decision of the
respondent Board which in accordance with the Streets and
Buildings Regulation Law, Cap. 96, section 3(2), para. (b), is the
appropriate Authority and as such the Authority to which the
applicants applied for a building permit. I uphold the objection
as by virtue of section 51 of the Villages (Administration and
Improvement) Law, Cap. 243:

*“(1) In all legal proceedings the Board may sue and be sued
in its name.

(2) A Board shall, for the purposes of this Law, bear the
name ‘Improvement Board of ' (inserting the
name of the improvement area)”. .

For all intents and purposes it would be enough in the cir-
cumstances to have made the Improvement Board of Ayia Napa
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as the respondent in these proceedings, the District Officer of
Famagusta as such having no Jocus standi in his said capacity
in the present proceedings. The recourse, therefore, against
him is dismissed for that reason.

As regards the ground of discrimination, it has been time and
again said that reasonable differentiations are permissible in view
of the intrinsic nature of things and only arbitraty and un-
reasonable differentiations constitute impermissible discrimi-
nation and offend Article 28 of the Constitution which safeguards
the principle of equality. In the present case, as already seen,
there was a fundamental reasonable differentiation. The
“Romulus” buildings were a touristic development project
coming under the Hotels and Touristic Establishment Law of
1969 as amended, whereas the intended buildings of the applicant
Company were a residential development lying outside the
inhabited area of the village and the water supply thereof.

For all the above reasons the recourse is dismissed, but in the
circumstances there will be no order as to costs.

Recourse dismissed with no order as to costs.
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